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S theſe Reports were taken during the time Loxp 
Cater Jusricßs Hor preſided in the Court of 
King's BEx ch, nothing need, nothing can be ſaid to 
recommend them to the Public, but that they are a faith- 
ful collection of the deciſions of difficult and important 
queſtions of law, in which that great man bore ſo great a 


part. > 


Many of the Caſes are reported; many of them have 
been kept locked up in the private ſtudies of gentlemen of 
the profeſſion, poſſibly with a view to their own particus 
lar benefit and reputation. Thoſe which have been re- 
ported, it is imagined, will receive ſome light from the 
fame Caſes here printed; as the whole chain of arguments, 
the objections and anſwers of the Counſel are faithfully 
preſerved ; by which the whole of the Caſe, and the rea- 
ſon on which the . were 3 will clearly 


appear. 
As to thoſe Caſes which have not been in print, (of 


which there is a very large number) it is preſumed they 
will be a valuable and uſeful preſent to the Public. 


ay The 


THE FREFACE.' 

The juſtice, wiſdom, and unbiaſſed integrity of Loxp 
Carte Jvsricß HoLT, thoſe who lived in his time were 
immediately ſenſible of; and to that juſtice and unſhaken 
integrity, and the univerſal ſuffrages of praiſe of a whole 
nation for ſuch a behaviour, we may poſſibly, in a great 
meaſure, be indebted for ſuch a ſeries of great men ſince 
his time, in the profeſſion of the law; not to be equalled 
in any former period of hiſtory, and not likely to be ex- 

ceeded in future. 


He has ſhewn us that real merit will make its own way 
without any aſſiſtance, without any little arts or afliduities ; 
and that the only certain method to have a good reputa- 
tion, is to deſerve it. Great and good men, who dare do 
right, without regard to the ſtrength of oppoſition, or the 
clamours of a multitude, are not only a bleſſing to the 
age in which they live, but to ſucceeding generations, by 

their being incentives to a ſimilar behaviour to poſterity, , 


Of this the preſent age are abundantly ſenſible, 
in having the ſeveral courts of judicature filled with 
perſons of the greateſt integrity and abilities; and 
ſedulouſly careful of the rights and liberties of the 
people; and in my judgment, #is MajesTy could 
not poſſibly have given more convincing proofs of a 
fixed and determined reſolution to preſerve the conſti- 
tution and the liberties of the people inviolate, than his 
having appointed ſuch perſons to adminiſter juſtice, who 
would not, on any conſideration, either by hopes or fears, 
rewards or threats, be ſerved from doing right. 
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Bernard (Leaves againſt), = - - 137 
Bernard (The King againſt), - - 115 
Berty againſt Dormer, — - — 526 
- - 182 
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Berty {Coot again/?), - 


Bidolph again/? Bruce, . - 
Bidolph again/? Veal, - — 
Bignoll againſt Rogers, = - 
Birch againſt Bellamy, — = 
Birch again Wood. — 
Birt again/? Strode, Fe - 
Birt (Hallet again), — 8 
Biſhop of Bath again Bridges, 8 


Biſhop of Landaff (Jones again/?), 


Biſhop of Saliſbury (Phillips gat uſt), 


Biſhop of Cheſter and Others (7 he King againg?), 


Biſhop of St. David's again Lucy, 
Biſhop of Worceſter (White againſt), 


Biſhop (Temple agarn/?), | 0 


Biſhop (The King againſt), 4 


Blackborcugh again Davies, | 
Blackerby and Perkins (Broadwaite 5 


Blackhall again Eccles, - 7 
Blank againſt Newcomb, -< gh 
Blankford (Culliford mod), - 
Blaxton again/t Honore, — 1 


Blewet and Wolf (Crawly again/?), - 
Bloom (Cholmely again/?), | 
Bloxholm (Pariſh of) again/? Kingſton Pariſh, 


Bluet (— — againſt), — 3 
Blunt (Marley again/t), „„ 
Boddington (Lenox againſt), 
Bodiner, &c. (Bands againſt), - 
Bodiner (Stone againſt), — . 
Boiſe againſt Bruerton, 3 1 
Bond again Spark and others, — 
Bond, Sir Henry, Bart. (The King againſt); 

Bond {Hall againſt), 8 

Bondler aga:n/? Orabb, = 5 


Booth (Gardner againſt), 


Borough of Abingdon (The King egain) 


Bowers (The King again/?), 


Bowers and his Wife again/? Coke, 8 | 


Bowles (Cone againſt): 


Bowſey, (Kingſton) Inhabitants of (The King againſt), 373 
Brace 
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Bracey and Others (The Ling againſt), 
Brace (Bennoyer againſt), = — 
Bradley, Hundred of (Combes againſt), 
Bradſhaw (Yeoman again/t), - 
Bragg again Digby, 3 
Branthwaite (Wiggan againſt), 
Bray (the Cuſtom of the Manor of) 
Brent (Turner againſt), — 
Brent againſt Sir Henry Edwin, 
Brewſter again Kidgell, - 
Bride Bridge (Nichols again), 
Bridge (Jackſon again), 
Bridge, Bride, (Nichols again), 
Bridges (Biſhop of Bath again), 
| Bridget Baily's Caſe, - - 
Brierly (Ormond, Duke of, again), 
Briggs (Chew egain/t), - 1 — 
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Briggs (Ball againſt), as . 
- Brinſby againſt Gold, = EE 

| Britton again? Cole, 8 5 
Broad waite againſt Blackerby and Perkins, | 
| Bromefield againſt Snoke, = B 

g Bromley (Smith againſt), = 3 

: Brookbank (Dr.) again/t Allenſon, =» 

7 Broom (The King againſt), ” 

7 Broom againſt Holford, = 

> Brown (Crow againft), = 


Brown (The King againſt), 
Brown agarn/t Burlace, 
Brown again Gullock, = 
Bruce (Bidolph again), = 
Brudon (Taylor againſt), = 
Bruerton (Boiſe againſt), = - 
Buckingham and Others (Smalleomb againſt), 
Buckley (Attorney General again 3 
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j Bully againſt Palmer, — 
3 Bull (Shaw againſt), - = 
, Burch again/? Scory, - | 4 
Y Burdett (The King againſt), - 
& Burdeaux again Dr. Lancaſter and Others, 


Burges againſt Steer, = 3 
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189 
259 


nn, OF THE 


| Burgeſs of Diotwiſch (Stayner againſt), 5 
Burlace (Brown againſt )) - " 
. Burman again/? Sheppherd, = - » 
„ Burnaby (Turner againſt), 8 — 
hurnet agi Wells, * ” 
Burton (= againſt), fo - 2 
Buſh again Cole, — - 
Buſkin (Cutlers Company againſt), - - 
Butler (Clerk again/?), - - — 
Butler again Rews, — - 5 
Butler and Lewin again/? — - - 
Byron again Emes, — - - 
Byron (Hilton again), ES - 
Bythell (The King againſt), ' e = 
i Cage and Kirk (The King againſt), » - 304 
, | | Cage and his Wife e againſt)» | - 214 
. Cage again/? Acton, - - 288 
= Calladay againſt Pilkinton, * - 513 
ſl, Calvry, Lady (Sir Richard Levins againf!), - 5e! 
g i Caly (Mikes againfl), > | 381 
1 Camberwell (The King againſt), - - 234 
"ot : Can agairiſt Carr,, - - 3 
f . | | Car againſt King, : 2 : 8 372 
| | | Carter againſt Palmer, = - - 380 
wh . Carter again/? Shepherd, 25 - 183 
j | : Carril againſt Cockran, = - = 205 
b | Cary (Williams and Others end; - 71 
ig Cary (Can againſt), * - 15 = 34 
1 © Eaſe of Claxton, © = - - $566 
1 | Caſe of Croſby, - — * bb 
Ei: | Caſe of Lord Angleſea, . 9022 — — 4 
| Caſe of Bail, „ — 224 
Caſe of Beckman, 5 - 257 
Caſe of Waldegrave, - = - bob 
Caſe of Taylor, *' — b G 667 
ſe of Sutton, = _— - 59] 
Caſe a the Sheriff of Cumberland, 5 - 9 
| : 0 
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Caſe of Sarah Griffith, - | - 444 
Caſe of the Farmers of Hampſtead Water, | - 519 
Caſe of Jennings, . — — 402 
Caſe of Nailor, = A — 562 
Caſe of Needham, - — - SG 
Caſe of Pickering, 447 
Cecil (Sir ) againſt Others of Nottingham, 348 
Chaloner againſt Claiton, - - . 188 
| Chaloner (The King again), - — 314. 377 
Chamberlain againſt Huetſon, - — 89 
Chamberlain (Weſt againſt), — — 4904 
Chancellor (Dubarton againſt), - - 190 
Chancey againſt Win and Others, — - 580 
Chandler (Baker againſt), OM — 248 
Chanler against Driver, - — 317 
Chapter of St. Paul's, 88 and ( Newgate Market 
Farmers againſt), 372 
Cheſter, Biſhop of, and Gn (The * againf? ) 185 
Cheſterfield, Jeriſon and ne of (The King 
B — - - 132 
Chew again/? Belen. To - - 7 
Chickham again Dickſon, „„ — 132 
Child (Sir Will. Lacon) 5 mc | — 254 
Child againſt Harvey, — — 326 
Cholmely againſt Bloom, = — - 123 
Church (Duncomb againſt), - — 102 
City of London again/? V anacre, — - 269 
Claiton (Chaloner againſt), - — 188 
Clapham againſt Wray, — 2 — 423 
Clarges (Sherwin againſt), - - - 318 
Clarges (Sir Walter) againſt Sherwin, - 343 
Claxton's Caſe, = — — . - — 566 
Clay againſt Snelgrave, * = - 405 
; Clayton againſt Kynaſton, 2 0 222 
Clerk againſt Butler, = = - 235 
Clerk (Lindſey againſt), 5 - 5 104 
Clerk (The King againſt). — 113. 615.626 
Clerk againſt Mundall, = — — 203 
Clerk again/? Pigot, N — ins 193 
Clerkſon (Wetherel againſt), h Es 
| b 4 Clifton 
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Clifion againſt Wells, BH” | | - 


1 Clobery and Others (Wooldridge uf) | 
2 Cockran- (Carrill againſt) , ” 
| Coke againſt Hawkins, 5 — 
$ Coke againſt Heathcot, > - | — 
= - Coke (Bowers and his Wife again?) We 5 
4 Cole againſt Acorn, EP, - 
[ | Cole (Britton againſt), — 8 as 
1 Cole (Buſh againſt), . — — 
i Cole (The King againſt), = EO 7 
i Cole (Weſt againſt), - . 
l Colethirſt againſt Wiſcman, _ 
bl College of Phyſicians (Greenvel eil — 
i College of Phyſicians again/? Baſſet, VE 
. Collett (Courtney again/t), | ö 
; i Collins againſt Benning, = 1 Ms. 
If Colliſon (Stockwell againf), = — 
. 8 Colt ns Swift, - - 5 
Combes again Hundred of Bradley, 54 
Commonalty, Mayor and, of n (The King | 
. againſt), _ - 190 
Commonalty of Lincoln, Mea and ( Motrice again}, 190 
Company of Cutlers againſt Buſkin, - 46 
Cone againſt Bowles, - - my 2 
Coniers againſt Manucaptors of Rawhos, 8 112 
Coot againſt Berty, — X « 232 
Coot againſt Lynch, — — — 225 
Copley againſt Hepworth, =» 8 — ” 
Cordonmy (Culliford againft), + — - | 
Corniſh {Atkinſon againſt), — 4 
2 (Goodright againſt), 3 8 
orps againſt Kitchen Hall, 5 
Cotton, Sir Robert (Lane againſt), A + 
Coulthorp (Hibbord againſt), _— - 
Count Arran again/? Criſp, = - = I 
Courtney agaig i Colltt, = = 
urtney againſt Hornigold, - 5 
oward (Redwood againſt), f 5 8 . 


Cowper, Marſon and (Stout againſt), — — 
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Cox (Siliard again/?), — - — as 
Cox (Adams agarn/?), - - - 249 
Coxeter again/? Parſon, - - 231 
Crab (Philips against), - — — 94 
Craddock again/t Glin, — - - 657 
Cranmer (The King againſt), - - 647 
Crawley againſt Blewet and Wolf, - - 128 
Crawley (Dillon againſt), + - — 500 
Creamer (Wicket and Foot againſt), - - 240 
Creamer againſt Wicket, — - 273. 350 
Criſp (Count Arran againſt}, — „ 
Crocker (Thonkin againſt), - — — 369 
Crofts again/? Harris, - — — 4 
Cromwel againſt Grumſdale, — — 193 
Croſby's Caſe, — — - 66.72 
Croſs (The King again), - — $20. 634 
Croſſe againſt Smith, - - — 643 
Crouch againſt Mp - - 336 
Crow again Brown, - - — 385 
Crow again/? Maſon, = - - 026 
Cudlip againſt Rundall, - - — 14 
Cudmore againſt Ellis, - — — 579 
Cadmore (Symonds again), > — 32 
Culliford againft Blankford, — - 26 
Culliford againft Cordonmy. — — 90 
Culpeper, Sir Thomas (The King againſt); - 108 
Cumberland (Sheriff of, his Caſe), — - 557 
Cuſtom of the Manor of Bray, — - 24 
Cutlers Company peel Buſkin, - + -- 
Cutts againſt - 1 ” " 394 
5 
Dair againſt Earl of Stamford, = - 313 
Dallow (Jacob againſt), Ga of a 233 
Pally (Silly againſt), = = S - 191 


Dalmanſer ( Davila again/?), 
Dalſton {Sir John) aga:»/? Eyenſton, . 
Danby (Elliot againf?), 
Daniel (Lee againſt), | 
David's (Biſhop of St.) again/? Lucy, 
Davys (Harper again/?), 
Davila again/? Dalmanſer, 
Davies (Blackborough again/?), 
Davies (Reignolds again), 
Davis again/? Speed, 
Davis (The King again), 
Davy and Nichols againſt Smith, 
Daws (The King again), 
Dean and Chapter of St. Paul's ( Newgate-Market Fs 
mers againſt), 
Tebbary (Bacon 4 
Deer again/? 
De la Baftile a Reignolds and His Wife, 
Dennis (Piper again/?), | 
Dennis again/? Roberts, 
Denue (Herman againſt), 
Dibble (Lawly against), 
Dickinſon (Edwards again/?), 
Dickſon again// Willows, 
Dickſon (Chickham again/?), 
Digby (Bragg .againft), 
Dillon again/? Crawley, 
Dillon (The King again), 
Dillon again Walcott, 
Diotwiſch, Burgeſs of (Stayner 42 
Dixon and Hollis (The King again), 


Dixon againſt Willows, 
Nodderidge (Vines again), 
Doley ( Wilbraham again/?), 
Donford again/t Ellis, 
Dormer (Berty again/?), 
Norney (The King ggain/), 
Dowling (Hicks aga: nſt), 
Dr. Brookbank againſ? Allenſon, 
Dr. Lancaſter and Others 
Driver (Chanler againſt), 
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Drury (Williams again/?), — - 195 
Dubarton again/? Chancellor, - - 190 
Dubois again T rant, OT - 436 
Duggan ('Trantor againſt), = - - 138. 173 
Duke, Harriſon and (The King againfl), - I56 
Duke of Norfolk again Alderton, - 121 
Duke of Ormond again Brierly, = - 380 
Duke Schomberg again? Murrey, + - 420 
Dukes (Wall againſt), - - - 105 
Duncomb again Church, = - - 102 
Duncomb (The King againſt), — 224 
Dundee again/? Petty, - - 567 
Dupays againſt Shepherd, = - - 216 
Dutton and Others (The King againſt), : - 250 
E, 
Eajl of Kent a Walters, — - 317 
| Fail of Peterborough again/? Sadler, _ 347 
Earl of Ayleſbury (The King again}?), - 117 
Earl of Stamford (Dair againſt), - — 313 
Earl againſt Plummer, - 124 
Eaſt-Grinſtone Pariſh ( Godſtone Pariſh deze, 633 
Ebden (Vinkeſtine againſt), | — 217 
Eccles (Blackhall againft),' = - - 102 
Edges (Scattergood againſt) ,- — = 278 
Edwards againſt Dickinſon, * - — 6 
Edwards (Vaſpor againſt), 5 — 658 
Edwin, Sir Henry (Brent againſt), - . 103 
Elkins (Lee againſt), — — — 585 
Ellard (Yard againſt), = — 5 207 
Eller (The King againſt), _— - — 494 
Ellis (Jenniſon againſt), » - — 235 
Ellis (Jenniſon theta — - — 320 
Ellis again/? Ellis, * - - 197 
Elliot againſt Danby, ” — — 2 
Ellis (Cudmore again - * — 579 
f Ellis (Donford Sag . — 138 
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Ellis Ellis againſt), - - — Fe 


Emmery (The King agarn/?), - 

Emes (Byron againſt), - - 8 
England, Bank of, againſt Newman, — 
Erith Pariſh again Orford Pariſh, + - 
Eſtcourt (Muſgrave again), 5 5 
Evans (The King and Queen againſt), - 5 
Evans againſt Martell, — — 5 — 


Evans, Sir Peter (Ward ægainſt)) = 
Everard, Sir Hugh (The King gv, 
Everard (Ward againſt), - 

Ewer (Gale again/t), - 
Exeter, Mayor and Bailiffs of (Lydfton again), 
Exeter, Mayor of (The King again), = 
Eyenſton ( Sir John Dalſton againſt), 


F. 


Fanſhaw again/? Harris, . 
Farmers of Newgate-Market again Dean and Chaprer 


of St. Paul's, 


Farrel aga:n/? — - * 
Faulkland, Lord 8 3 5 — 

Faulkland (Lady) againſt Stanion,— - 

Fell, Keeper of Newgate (The King againſt), = 226, 
Fenwick (Jonſon againſt), — = 1 
Fenwick againſt Lady Groſvenor, - 1 
Ferrers on the Demiſe of Upton againſt Miller, „ 
Fettiplace (Yates againſt), = EL 
Fiddall (Huſſey again/), „%% ba - 324 
Fielding (The King again), - - 199 
Finch againf? Harris, - - - _.. ad 
Firebraſſe (Snow againſt), = _ - — 434 
Fiſher againſt Baſton, w_— - „„ 16 
Fiſher again Wiggs, — * - 296 
Fiſher againſt Pomfret, - — „„ 
Fitter againſt Veal, — - - $42 


Fitzgerald (The King again), =. = . $62 
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Fleet, Warden of the The King againſt), — 337 
Fletcher again Ingram, - RS 88 
Flint (The King againſt), = - - 242 
Flint (Parker againſt), = i. 8 254 
Floid (Badger againſt), - - — 398 
Floyd (Steward againſt), - - - 311 
Foot and Creamer (Wicket againſt), e — 240 
Foot (Ingram againſt), - - - 611 
Pord (The King againſt), — — 453 
= Foſter (The King againſt), - - 448 
Fowks (James again/?), — . - 101 
Fowler (The King against), NG - 418 
Fox (The King again), - — 251 
Fox (Harcourt againft), = 8 — 42 
Fox againſt I hexton, - - - - 524 
Francis (Lord againſt), - - 408 
Freeman againſt Bernard, - - 1 
Freeman againſt Bluet, - - - 394 
Fuller againſt Smith, - - - 101 
Fuller (The King again), — - 309. 542 
Furlong againſt Thornigold, — — 533 
G. 
Gale again/? Ewer, - - - 117 
Gall (The King againſt), = + = - £23 
Galloway (Hook againſt), V - | 
Gardner again/? Booth, ONES - - 196 
Gardner (Hawkins againſt), | - 213 
Gardner (Pool againſt), 5 — 207 
Garlick (Pell againſt), 3 — 506 
Garret, Manucaptors of (Moor againſt), — 214 
Garret (Michel and his Wife againft), — 276 
Geering (Barnes againſt), = - - 217 
Gell (Martin againſt), — — 211 
General, Attorney (Buckley 3 - 228 
| Gennings (Hilliard again), | - - 276 
- 11 


Germin and his Wife egain/? Orchard, 
| | | Gerard 
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| Gerrard againſt Gerrard, V 84 
Þ Gerard (Ballard againf?), - - — 608 
+ Gibbs again/? Walkley, . 1 8 — 650 
4 Gidley again/t Williams, =; - „ 
1 Gilbert againſt Inhabitants of Paddleſgate; +. 
bt Gilbert ( The King and e againſt), - 4 
bh: Giles againſt Hart, RN 2 . 152 
1 Giles (he King again) - OS 94 
* Glamorganſhire (Inhabitants of), 3 — 403 
. Glide (The King againſt!) . = WP 27 
1 Glin (Craddock again), = + - - 657 
bi Gluff (The King againſt), = - - 104 
i Godefrey again Newton, - 7 
i Godſtone Pariſh againſt Faft-Grinflone ! Pariſh, =: oy 
ii Gold (Brinſby againſt), — — 204 
iſ Goodright again Corniſh, - 8 52 
ith Goodwin (Batterſon againſt), * ff 
oy Goodwin again Beakbane, . - 216 
{2 Goodwin (Luck again/?), - - F 
4 Gordon (Key again), = = 2 
f | | Goudier againſi . 2 — 321 
1 Grabborn aga:n/? Railer, — — — 402 
3 Granfield (he King again), 8 - 98 
* : Grant agazin/? Baily, . W. - 440 
19-0 Grant again Burton, + " + ou 
N Graſcot againſt Warren, - = 22 128 
1 Gray (Reynolds againff), = - 2h 120 
1 Gree again/t Rolle, - FR — 65¹ 
1 Green (Lane agan/?), 1 $ = 651¹ 
j ih Green (Morrice again), — - a 253 
1 Green (Warner gi), : . 
i Greenhill egain/? Shepherd, 4 By 145 
U | Greenvel again College of Phyſicians, 1 45. 386 
4 Greenvelt ( | he King again/?), - = 119 
oy  Griepe (The King againft), — * 139 
hh Griffith (Sarah) her Caſe, - 3 - 444 
* IF . . TH 
1 Grimes again/? Lovel, - - 5 "bs 
+ Grimſtone (Sir Samuel) again Moreley, 137 
 Grindon Pariſh in TING anole * Overcot 8 
Pariſh in Warwick, 1 323 
Grindow Pariſh 6: Parith a, RS 376 


Grinſtone 


NAMES OF THE CASES. 


Page 
8 Pariſh of Eaſt ( Godfions Pariſh — 633 
Groſvenor, Lady (Fenwick againſt), 6 


Grovet (Wall againft), - - - 418 

Grumſdale (Cromwel againſt), — — 193 

Gullock (Brown again), - — — 541 

Gwin againſt T hornborough, - - 598 
H. 

Haggard The King againſt), - 183 
Hall (Hart 4 . 5 - - 243 
Hall againſt Bond - - - 537 
Hallet againſt Birt, — 120 
Halſtead Pariſh again/? Pariſh of Melford, - 667 
Hamly againſt Hendon, - - 327 
Hammond againſt Ouden, - | - 421 
Hampſtead- Water (the Caſe of the Farmers of), 519 
Hanckford againff Mead, = - - 384 
Harcourt againſt Fox, 5 — 42 
Harding againſt Salkill, - - - 46 
Hare againft White and his Wife, — - 19 
Harper againſt Davys, — El - 274 

Harris (Hicks againft), — 5 — 5 
Harris (Crofts again/t), - - - | 
Harris (Fanſhaw againft), = = IM - 256 
Harris (Finch againſt), - Wn. - 640 
Harris (Michel again/t), N — — 512 

Harris (The King againſt), - - 268. 406 
Harriſon againſt Cage and his Wife, = - 214 
Harriſon and Duke "OO King again), - 155 
Harriſon againſt — , - - 346 
Hart againſt Hall, . 75 = 243 
Hart again/t King, 5 2 7 309 
Hart (Giles againſt), 2 ” 8 152 
Hartfield (Truelock againſt), as 15 100 
Hartop againſt Holt, V 105 
Harvey (Sir William Lacon Child th; * 274 
Harvey (Child againſt), = © - 30 
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tal Harvey againſt Williams, = - - 

f Haſtings (Heyling againſt), +> - 

6  Haugh (Roe againſt), - - - 

by Hawkins (Coke againſt), - = - 

3 Hawkins againſt Gardner, * Sl 

2 Hawkins (Nelſon againſt), = — 

4 4 * Hays (The King againſt), - =; 8 

$4 Hayward again Kinſey, = — — 

1 Head againſt 1 yler, 5 

14 Heaps, Sudbury, and Others ( The King again) 

1 Heatfield (Pawlett againſt), - FO 

1 Heathcot (Coke againft), - - =y 

19 Hebbard (The King again), 5 _ 

_ Hedges (Rigdon againſt), = - = RT 
10 Heliard again/? —. - - 1 
8 Hemming againſt Price, — iS 

"WH Hendon (Hamly again), _ - 
# Heneage (Lord Peter againſt), - * 
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* Woolbridge againſt Cloberry and Others. Cape 1 


CTION for diverting a water-courſe from a mill againſt n - 
A ſeveral, who joined in pleading not guilty, One of them 3 | 
died before verdict. Ep pleading, and- 


| | a = | 0 one die aft the 
Prx CURIAM. It is error in toto; for when, after Joinder in we; Farkas it is 


pleading, one of the defendants dies after the venire facias, you error in rero. 
ought to come into court and pray judgment againſt the living s. C. Carth. 
only ; otherwiſe the writ ſhall abate (a). : 5 x49. 
$. C. 3. Salk. 


l.) Sec ſtatute 8. & 9. Will. 3. c. 11. Gilb. C. B. 295. Bull. N. P. 312. 17 


Copley againſt Hepworth. . Caen 

OVENANT to pay an annual rent of ſixty pounds and to * 

C repair. The plaintiff ſays, that the defendant entered, but — ee 
does not aver a leaſe made. The defendant pleads, that he ought a leaſe. 


not to have the rent, for that no leaſe was made. 8. C. 3. Salk. 


Hol r, Chief Juſtice. In mutual covenants, where the per- 298. | 
formance of one depends upon the other, the precedent covenant 3 
muſt be performed firſt. | FL | "27% .4 Roe v. 
L. XII. | | B . Erzes Tenn Rep. My 
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Michaelmas Term, 2. Will. & Mary, In B R. 


Corrzy EyRE and Dol BEN, Fuftices, The covenant and entry amount 
again to a leaſe 3 and ſo was the caſe of Harrington v. Wile. 


—_— HoLT, Chief Juſtice. It has been held aliter ever ſince. 


| Judgment for the plaintiff (a). EY 3 
[ 2 ] 1 (a) Sec Roe v. Aſnburner, 5. Term Rep. 153. 
Caſe 3 | Cone againſt Bowles, 


Replevinagainſt ERROR or A JUDGMENT in replevin in the common pleas, 
three a e The error aſſigned was, that three made “ conuſance by 
ee, attorney, and one of the avowants was an infant. | 


whom an in- 
fant, but all ap- EyRE, Fu/tice, for affirming judgment. This may be aſſigned 
peared by ator- for error, though pleadable in abatement (a). Where the writ is 
ney 3 judgment ds . ne 7 > a. 3 
ee abateable generally, and the defendant pleads in bar, and judgment is 
againſt him, it is not aſſignable for error (6). Anavowry is in the 


gainſt the plain- | 
tiff, who aſſign - nature of a count (c). Avowry is abateable, as other declarations 


ed this ſor error; are; and here the avowants are plaintiffs; and though an infant 
ee _ cannot count by attorney, for he cannot make a warrant of at. 
"he torney, yet as plaintiffs, and ſome of them of full age, they may 


cauſe it might | oh pes - 
have been plead- ſue by attorney ; and the plaintiff of full age may make warrant of 


ed in abatement. attorney for al}. 


S. C. Carth. GREGORY, Fuftice, conceſſ. 
1 {Mod „ Dos x, Juſtice, per quem. Not error, becauſe in autre dreit; f 
'c and admitting it had been error at common law, the ſtatute ci 


5. C. 1. Stiow. - ; | 
13. 165. 21. Fac. I. c. . would have helped this cafe ; for notwithſtand- 


S. C. Salk. 93. ing that ſpeaks of a verdict, and ours is a nonſuit, yet it is within 
205. the intent of it. | 


S. C. Comb. 100. ; | . TY 
S. C. Holt, 358. | HoLT, Chief Juſtice. This is not aſſignable for error; thoug! 


5. Com. Dig. an infant acts in autre droit, yet damages {hall be recovered de bor. 
„ leader“ propriis, if judgment be againſt him; and there is the ſame reaſon 
(2. C. 1) why he ſhould have a guardian where the action is in autre droit in 
: this caſe, as in other caſes, where infant is executor, and recovery 
is had againſt him {4}. A releaſe by infant executor is void (e be 


And being joined with others alters not the caſe ; for no reaſon w. 
if all the reſt are beggars, they ſhould conclude the infant. I: 00 

differs from the caſe of executors, for they muſt all join in defence 0 

being joined in the will; and the infant executor may diſavow a 3 


full age, and not be concluded by recovery under age. But tit 

treaſon u hy it is not pleadable for error is, becauſe it is pleadable ii 

abatement ; and where the time is lapſed, there ſhall be no advar- 

tage in error (7). And Cro. Lone 5. is no law ; for at that time, 

the court of exchequer chamber were graſping at errors in fac 

and that was the reaſon of that reſolution 5 but no error in fact 

, aſſignable there, but in this court only. 1. Rell. 783. no law, 
The judgment was affirmed, 

(a) Cro. Jac. g. | (4) See RuſſelF's Caſe, 5. Co. 27. 


(3) 2. Rell. 18 1. 288. Eco. Eliz. 378. (e) Cro. Jac. 447. ; 
2. Saund. 212. J) See Cafe of Avowries, 9.0 


(e). Co. Lit. 303. 20. 
| Ty 


Michaelmäs Term, 2. Will. & Mary, In B. K. 31 


3 | The King againſt Lambert. Caſe 4. 
: A MANDAMUS was awarded to reſtore Dr. Lambert to the Return to a 


office of archdeacon of Saliſbury; and return, gudd non fuit 7 non 
good. 


| debit? eleftus ; and argued to be bad, becauſe a * negative preg- 
nant; but it ought ts be, non fuit eleckus ut diritur. I. Sid. 209, 
$19 | e 

But PER CuxiAu, Good; for the writ recites, liest fuit 
debitz elettus, and the return is a direct anſwer; and fo held at the 
end of the caſe reported by Sidenin. 5 


S. C. Carth. 
170. 


Kemp againſt Andrews. i, Rn 


I TROVER the plaintiff declares, that M. F. S. and himſelf were Jointenancy 
poſſeſſed, that the others died, and that the goods came to muſt de pleaded 


the defendant's hands, &c. = eee 


The defendant pleads, that they were joint merchafits, and tio 8. C. 3. Ley. 
ſurvivor by law amongſt them ; and fo praysthe plaintiff, as tothe 290. 
joint goods, may be barred. : | CE 1: Show, 

Demurrer, and judgment for the plaintiff; for though no ſurvi- 8. C. Catth. 250. 
vor (a), yet the plaintiff had right to a purpart; and jointenancy 8. O. 3- Salk. z. 
ought to be pleaded in abatement, and not in bar. 8 — — 

Vide Lev. Ent. ig. 3. Lev. igt. Vide i. Saund. 291. 1. Vent: 34. 
(a) Co. Lit. 182. a. 


Elliot againſt Danby. | ._" Caleb. 
AN ASSIGNMENT ofa term of years was made by commiſſioners Sale by commiſ- 
of bankruptcy to a creditor, who, before inrolment of the fionersof bank- 
deed of aſſignment, made a leaſe to the defendant, and then the deed p. _ 4 
was intolled. - 5 
PER CURIam. Such a leſſee cannot maintain an ejectment, 
becauſe the leaſe could not have been before the inrolment. The 
words of the ſtatute are, © that commiſſioners may ſell by deed in- 
« rolled ;”” ſo without inrolment no fale (a). 
(a) Vide tamen 2. Co. 26. a.—See alſo the caſe of Perry v. Bowes, T. Jones; 196, 
1. Vent. 360. 5 | | 
Anonymous. 8 | ' Caſe 7. 
ER CURIAM. An action lies againſt a common carrier for Carrier. 
1 refuſing to carry money, if he do not aſſign a particular reaſon 
B $f ry 


Hook againſt Galloway. Caſe 8. | 
TJ ROVER de decem ponderibus, ANGLICE © weights.” Trover de decem 
. | "pantie = 


Pex CurIam. In trover, if the jury can underſtand it, it will ***<* _ 
de well enough, for damages only are to be recovered therein; _ "_—_ in 
/ecus in detinue, where the thing itſelf is to be recovered. _ detinue. 

; B 3 | . RASTER © 
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Caſe 9. The King and Queen againſi Gilden, 


Leets by pre- FN many places, by preſcription, leets are held at other times 
ſcription may be than within a month after Zafler or Michacimas. ts 
held at different 8 | 


5 In all leets they only ſay, © ad cur. c. tent.“ ſuch a day, with- 


- what authority. Out ſhewing their authority. It had been a good objection not to 
S. C. 1. Salk ſhew authority, if conſtant practice had not been aliter. 


200. 1. Salk. 40. 1. Lilly, 366. Crv. Car. 46. 
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' Caſe 10. „ Crofts arainſt Harris. 
| Award without. A N AWARD without performance is a good bar, but not an 
performance _ a accord without ſatisfaction. At this day the ſubmiſſion of 
good bar. both parties is a mutual promiſe, whereupon an indebitatus aſſump- 
Carth. 187. fit lies. = =” 
Caſe 11. Temple againſt Killingworth. . 


Caſe lies for ſu- HCL: Chief Juſtice. Of late it is held, that caſe will lie 
ing in a court for proſecution in an inferior court, where that court has not 
which has no the juriſdiction. The firſt caſe in point was at Huntingdon aflizes, 
Jgrifaicuon. and referfed to the common pleas z and there adjudged, that to 
1 C. Cart. ſue a man without any cauſe of action at all no action lies, unleſs it 
8 + Show. Appears to be with a malicious and vexatious deſign. 85 
234+ 1. Roll. Abr. toz. Cro. Jac. 133. 3. Peer. Wms. 104. 1, Bac, Abr. 63. Vide Hob. 267, 
| * e Anonymous, 


0 as 2 


Faſter Term, 3. Will. & Mary, In B. R, = 4 31 
| * Anonymous. = f Caſe 12. 
IF A DECLARATION be part well and part ill, it ſhall be good for Ifondeclaration, 


that which is wel! declared of: but if a writ of enquiry be exe- ” 2 bad, _ 
- q 1 < - * P -> 4 > ö Ire a es : 
cuted for the waole, or if entire damages be given, it is good cauſe _ pi: 7 _ 


to ſtay the judgment, I. Haut. 2. enquiry be exe- 
| | cuted for the whole, it is UL, —Hob. 189. 


Anonymous, | | Caſe 13. 


WRIT oF ERROR muſt be of a common return; if on a day Writ of error 
certain, it is naught: where the writ of error is abicungue, muſt be on a 
the ſcire facias ought to be on a common day. . „ re- 


Smith againft Bromeley. + 3+. Go 


A LEASE FOR A YEAR, rent payable quarteriatim, and not ſaid Rent due 234 
to be at the moſt uſual Feaſts or days of payment; and avowry eee, 8 
| was made for rent due at Feum Michael. whereas it ought to have = pete I 


deen the twenty-thicd of September, according to calculation. il. 


ExRE, Justice. If he had declared of a rent aretro at 
1Michaelmas, it would have been well; but here it is for a rent due 
at Michaelmas; therefore not good. | | 


Dr. Needham's Caſe. „ Caſe 15. 


JF WAS MOVED, that an execution on a ſcire facias on the goods Scire facias ſeal. 
| * of Dr. Needham might be avoided, becauſe the writ was ſealed ed after the par- 

and delivered to the ſheriff after the defendant's - death; and the death, exe- 
| ſtatute 29. Car. 2. c. 3. provides, © that no writ of fier; facias, CE aac 
„Sc. ſhall bind the property of goods againſt whom ſuch writ 
« is ſued forth, but from the time that ſuch writ ſhall be delivered *: Ld. Ray. 8 50. 
« to the ſheriff 3” and ſo provides, that the writ ſhall not bind 7. Sag. 35. 

. . . 7. 

goods againſt the party, and not, as in other caſes, againſt the ur- 3. $4. 116. 


D 


chaſer only; and fo the Doctor's goods not bound. 


But PER CurIAM, This clauſe is to be under ſtood of the goods 
of a purchaſer purchaſed by him before delivery of the writ ; but 
as to the party, it ſhall bind as before from the teſie, as it was before, 81 
the ſtatute, f | | 8 | 
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2. Vent. 45. gifſtreſs not returned; and whereas action was brought by preſent. 


. him, it was adjudged out of the ſtatute of 7. Fac. 1. g. 5. for it 


Caſe againſt a C 


*[6]) Faſter Term, 3. Will. & Mary, In B. R. 


Caſe 16. * Willer againſt Tiddy. | 


for JINDEBITATUS ASSUMPSIT for money received to the 
ing e I plaintiff's uſe. The defendant juſtifies, as collector of aid of 
haue treblecolts. the king by parliament given, by a diſtreſs warranted by the ſtatute, 
S. C. 1. Show. and found for the defendant; and, If he {hall have treble coſts by 
214- that ſtatute given for being ſued in the exerciſe of his office? was 
S. C. Carth. the queſtion, on motion. 


_ And it was urged, that this is not matter concerning his office, 


for it may befor money received to his own uſe, or for overplus of 
Dougl-107-245- ment in the eccleſiaſtical court againſt a conſtable, and found for 


does not directly touch his office. 1. Cro. 285. Jones, zaz. 
So in an action on the caſe for falſe preſentment by a conſtable, 
that the plaintiff's lands were in the pariſh of S. it was adjudged, 
that he ſhould not have double coſts by the ſtatute of 7. Jac. i. 
becauſe the queſtion ariſes wholly on the place where the lands are, 
and not on the duty of the conſtable. 1. Gro. 467. 1 

And HoLT inclined to that opinion; for if the action were 
brought for overplus not returned, this does not touch his office, 
and he does not uſe the ſtatute for defence. 


But becauſe certified by the Judge of aſſize, that it was withiq 
the ſtatute, the defendant had treble colts, F 


1 Edwards againf Dickenſon, 
| 7 ASE againſt the poſt-maſter of Briſtol for not delivering a let- 


* 


Polt. walter fo? ter ſent by him py poſt, upon requeſt; and demurrer. 
not delivering a AD IT WAS HELD, that the action was well maintainable upon 


_ neg requeſt and refuſal, without any particular damage haying accrued, 
85 for the miſcarriage of a letter is damage; but if the defendant had 


tendered the letter, and the plaintiff would not pay poſtage, he is na; 
bound to deliver the letter; but then this ought to have been ſhewet: 
on the defendant's ſide. . z:, es ot 


Judgment was given for the plaintiff, 
WE he. * 3% 55 N 2 1 282 
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TRINITY TERM, 
The Third of William and Mary, 
3 1 . 


The King and Queen's Bench. 


Sir John Hor, Knt. Chief Juſtice. 

Hir William Dolben, Kut. 4 
Sir William Gregory, Kut. Juſtices. 
Hi Giles Eyre, Knt. E 5 
Sir George Treby, Kut. Attorney General, 
Sir John Somers, Kut. Solicitar General. | 


: SEE 3 
* Godef! rey again ft N ewton. Caſe 18, 


RROR oF A JUDGMENT in the court of common pleas in Rent due on an 
an action of debt againſt an executor, after the leaſe was expired leaſe is 


determined, for rent duc in the teſtator's time o of equal degree 
MON L | | 8 e n a parol i debt on 


| | | | tond. 
The defendant pleaded an obligation entered into to A. by the s.c. Comb. 133, 


teſtator, u/tra quod he had not aſlets, and fo demands judgment. Vide poſtea, 
And on demurrer judgment was given for the plaintiff in the ra 2 


leaſe. 


common pleas, and atfirmed here. | Lev. 114. 


; . | O 2 6 
For PER CUuRIam, Debt for rent, upon a leaſe for years after N 885 "5g 
leaſe ended, favours of the realty, and is in equal degree with debt 
upon a bond, and therefore a bond is not to be preferred to it: and 


ſo is Office of Exec. 209. | 


Chew againſi Briggs. Caſe 19. 


A TRIAL was in Middleſex on a traverſe in Surrey; and this 1H a wore 
moved in arreſt of judgment, | county aided by | 


And HoLT, Chief Fuſtice, was of opinion to ſtay the judgment, TORO Be 


for that a wrong county is not remedied by the ſtatute, but only a 
wrong venue in a right county. The words of 16. & 17. Car. 2. 
c. 8. enact, „ That no judgment after verdict ſhall be arreſted or 

| | B 4 « reverſed 


Trinity Term, 3. Will. & Mary, In B. R. 
ene cc reverſed for that there was no right; Venue, ſo the cauſe be tried 


againf ( by a jury of the proper place or county where the action 
Bui. 46 lad; = theſe words are reſtrictive. | = 


7” _—_ DoLBEN, Guecory, and Eye, Juſtices, contra . Saund, 
| 247+ 

EvRE, Fuſtice. If it had been res integra, I ſhould be of ano. 

ther opinion ; but all reſolutions being otherwiſe, L accord. Sid, 

81 325. 1. Saund. 2472 248, | 


Caſe 20, * Anonymous, 


Semper paratus, A TOUTS TEMPS PRIST can never be pleaded after im- 
Poſtea, Mich. parlance. On a bond after imparlance, you may plead tender 


7. * ba and encore priſt, for no toutes temps pri ;/t need be pleaded in that 
, S Hart. Poſtca, Paſch. 1 12. Wil. 3. Horn v. Luines.—See Tide's Pag. 240. 379. 


Cale = Anonymous. 


OLT, Cbief vai. An appearance does not help a fe 


bes a miſcon- H 
ate, but continuance asit does a miſcontinuance ; and it is a queſtion, 


ot a diſconti. Whether diſcontinuance in proceſs be helped by the ſtazyte of Jeofaiks, 


nuance. though diſcontinuance i in pleading may be helped. 
See Tidd's 
Pract. 624. 

Caſe 22. | Aponymous. 


Vide Hob. 190, > AN AWARD be, that a general releaſe to the time 5 award 


IN 8 be; . A releaſe to the time Et the ſubrpiſſion | is a e ens. a 


8. Will. 3. Hoop - 
ors Pierce: : 


HICRAEL M4 


MICHAELMAS TERM, 


The Third of William and Mary, 
„„ * 
The King and Queen's Bench. 


Cr John Holt, Kut. Chief Fuftice. 

dur William Dolben, Kr. 
Sir Giles Eyre, Kut. Juſticeb. 

Sir William Gregory, Knt. 3 

Sir George Treby, Kut. Attorney General. 

Sir John Somers, Kut. Solicitor General. 


3 


= | Anonymous. Caſe 23. 
N a homine replegiands one mult plead inſanter without im- 
parlance, as 113 f 1 077d 35 8 [91 


The King againſt Davis. Elknſe 24. 
TPON Ax INFORMATION FOR A RIOT a trial was had, and a No new trial on 
verdict given for the defendant, and a new trial * prayed for, 2<quittal, on in- 
for the king; and Sir John Jackſon's Caſe alledged. ES om 
Tart Cour faid, that was proved to be by fraud; and fince vidence ; alter 
that, in HALE's time, a new trial had been granted, the verdict if b fraud or 
| being obtained by fraud; but this verdict being only againſt evi- gh 
dence, but no fraud, a new trial was denied. A new trial was ©: 8 1.'Show. 
granted in the caſe of The Queen v. Coke, the acquittal being by 1. 8d. 149.1 
| So gh oe $3- 
| ſurpriſe upon the proſecutor, for want of notice, it being brought x. Lev. 124. 
on by the defendant ; it was in Michaelmas Term, in the third year 
of Dueen Anne, on an indictment for keeping a common bawdy-houſe. 


; Hill againſt Mills. | Caſe 25. 

T E BANKRUPTCY of an executor is no cauſe of granting admi- S. C. r.Salk. 36. 
niſtration to another. Where there is a natural diſability, 5. C. 1. Show. : 

there'is a neceſſity of doing it, but it muſt be ad uſum et commodum 1 2 FREY 

of the executor ; ſo the laſt granting of adminiſtration is a nullify, 185. 

and 10% facto void. ES 7s S. C. Skin. 299. 

S. C. Hoſt, 305. Juſti. Inſt. lib. i. tit. 26. f. 12. 1. Lev. 157. 1. Sid. 280. 1. Lev. 186. 

KH, Sid, 293. 370. Skin. 299. Comb, x85. Poſtea, Mich. 10, Vill. 3. The King v. Richard Rains. 


| Styrrop 


CI 


a4 


22 b © 
. . — 
. 
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Caſe 26. | Styrrop again Stoakes. 


In what caſe the JF money be diſburſed by churchwardens for repairing the 
ſpiritual oourt 1 church, or anything elſe merely eccleſiaſtical or ſpiritual, the 
Fr anything a * . 
has juriſdiction. M irĩtual courts ſhall allow their accounts: but if there be anything 
| elſe that is an agreement between the parichioners, the ſucceeding 
churchwardens may have an action of account at law, and the ſpiri- 
tual court has not Juriſdiction. | | 


Caſe 27. : Stockwell againſt Colliſon, 
Commiſſioner A SSUMPSIT, on conſideration that he had aſſumed to ſerve the 


intitled to fees defendant as commi:Honer to examine witneſſes in a ſuit be. 


on 3 fi” tween him and B. that the defendant promiſed to pay him for his 


merut. 


Pains. | 
S.C.1.5 It was alledged, that a commiſſioner could not have an aſſumpſit 


<< Salk. 330. on ſuch a promiſe, for he ought to be indifferent, and it is unlawful 
S.C.Com>. 156. to be paid for ſuch ſervice ; as a promiſe, in coniideration that the 
ay Hcg of plaintiff would take a ſpecial warrant and arreſt to pay ſuch a ſam, 
Show. 7. is void (a). If a man, in conſideration of money, undertake to do 
Stra. 747- execution, it is not good (%. | 
*[10] ButyER Curran, * A commiſſioner is named by the party, 
and it is intended he would favour him; and therefore it is a chal. 
lenge to the favour that he is a commiſſioner at the denomination 
of the party, though no principal challenge (c); and a commiſſioner 
takes pains to attend the examination of witneſſes, and therefore 
deſerves recompence as well as a commiffioner of bankruptcy ; 
and there is a difference between him and a ſheriff (4), 
Judgment for the plaimiff, | 
Eh (a) — = 5 8 (4) See Stoteſbury vv. Smith, 2. Bur. | 
(%) Cro. Jac. 103. 924. S. C. 2. Bl. Rep. 204. | 
(e) Co. Lit. 157. | N 
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Caſe 28. . Jones againſt Beau. 
Office of regiſter O AN ISSUE out of chancery it was found, that the biſhop of 
of Landaff may Landaff, in Wales, in the year 1671, granted the office of the 
3 ® regiſter (which was ſeveral times granted to two ſince the ſtatute 
1 of 1. Eliz. and no grant to one only proved before the flatute) to 
16. be, : Sir R. Floyd and the plaintiff; an the plaintiff claimed the office 
S. C. 2. Salk. by force of the grant. | | 
£4 1. Stow. And it was agreed. that if ſuch grant to two had been good at 
288. common law, it would not be defeated by the ſtatute, for it allows: 
S. ©. Carth. 223. grant to two where the uſage had been fo ; and the conſtant uſzge 
nce is good evidence of its having been to before. 

But it was argued, that ſuch a grant had been void at common 
law; for this is a judicial office, which cannot be granted to two 
in reverſion (a). The office of Chief Juſtice is not grantable 
do TWO. | 5 8 : 


(s) 11. Co. 4. . 
| But 


| Michaelmas Term, 3. Will. & Mary, In B. R. 


But PER CURIAM contra. A judicial office may be granted to Jones 
two as well as a miniſterial one; and no inconvenience more in againf 


the one caſe than in the other ; the office of a Judge may be well " 
granted to two. If theſetwo chancellors difter, the biſhop may fit 
hicaſelf, and their authority ceaſes. | 

The College of Phyſicians againſt Baſſet. Caſe 29. 


N AN. ACTION for practiſing phyſic without licence, the decla- Pleading. 
1 ration laid it to be “at Weſtminſter, in Cm. Midd.” but not S. C. 4. Mod. 47. 
that it was within ſeven miles of London ; and therefore bad. 5. Mod. 327. 

| | 888 Is 1.Ter.Rep.141. 


Anonymous. 5 Caſe 30. 


2 F cannot return a reſcous upon a Writ of execu- 1. Vent. 27. 


tion. | — 1 
. | | | 3. Lev. 46. 
Anonymous. Caſe 31. 


PER CURIAM. Where there are ſeveral executors, and only Executors. 
L ſome of them appear and plead, judgment muſt be againſt 


* 


them all ; but execution de bonis propriis ſhall go againff hin # [ 11] 


that has appeared. | | | 
Item, Submiſſion to award by executor is a devaſſavit. 


| Germin and his Wife againſt Orchard. Caſe 32. 


RESP ASS for breaking the plaintiffs cloſe. The defendant Grant of a wean 


pleaded, that J. S. was ſeiſed of the place WHERE in fee, and for years to a 


being ſo ſeiſed demiſed it to the plaintiff's teſtator for a certain man, babendem 


number of years, &c. and that the teſtator by deed aſſigned it to ter the death 
the defendant, And to another part of the place WHERE, &c. he 1 grantor, 


term paſſes 


pleaded another plea, To which the plaintiff demurred, having preſently, and 

traverſed the aſſignment, and a venire facias was awarded, tam ad the babendum is 

« triandum exitum prædidtum, quam ad inguirendum de damnis, void. 

jn caſe judgment ſhould be for the plaintiff upon the demurrer. s C. x. Salk. 
The jury found a ſpecial verdict, that B. by deed, reciting, that 22 

„ had demiſed ſuch a houſe to him, and land, 5 he onde ay 

granted and affigned tothe defendant the ſaid houſe and all other the S. C. Skin. 538. 


premiſes and appurtenances, together with the faid recited leaſe, S- ©: Holt, 331. 


and all writings and evidences concerning the ſame, to have and to 5. Cl. Freem. 
hold hm after the death of the affignor and his wife, for and SY) 
during the reſidue of the ſaid term unexpired ; et i Cur. it is a good 
aſſignment for the plaintiff, ſecus for the defendant ; and afleſs da- 
mages, &c. but aſſeſs no es on thedemurrer, for on that there 
was a nolle proſequi entered. ; 

SIR BARTHOLOMEW SHOWER. This is no good affignment. 
The office of pretniſes is to aſcertain the eſtate intended to paſs 
jn the habendum; but though the premiſes do make the eſtate 

ES AE | Certain, 


* 


Michaelmas Term, 3. Will. & Mary, In B. R. 
Gn Certain, yet it may be utterly defeated by the habendum ; and 
ap n Wirz therefore here the Hhabendum, limiting the commencement of the 
Lat = leaſe to be from the death of the aſſignor and his wife, defeats the 
1 premiſes. A leaſe for years ſhould have a certain commencement 
and ending, otherwiſe it is void (a) ; and here the time of the 
aſſignor's death is not known; and an habendum not only alters and 
abridges, but ſometimes wholly fruſtrates the premiſes. A feoff- 
ment to A. habendum after the death of the feoffor, is void (6), 
True it is, that if a grant be complete in the premiſes, a contra. 
dicting habendum ſhall be rather void than defeat it (c). And if it 
be objected, that all the term is granted here in the premiſes by the 
8 words, the ſaid recited leaſe; it may be anſwered, that by the 
1 12 ] word * . leaſe“ the term is not extended, but the deed indented 
| only, becauſe of the words ſubſequent, © all the writings and evi- 
& « dences.” | 


It was argued likewiſe, that the verdict was good, notwithſtand- 
ing the omiſſion of enquiring of damages on the demurrer ; for as 
to that, it is but an inqueſt of office, and may be ſupplied by another 
writ (4). But if the verdict would have been deficient for this 
cauſe, it is aided by a zalle preſegui; for where a verdict is inſuffi- 
cient, by aſſoſſment of entire damages, or non-afſeſiment of damages 
and coſts where they ought to be aſſeſſed, it cannot be ſupplied by 
a writ of enquiry; but releafe of damages and coſts remedies ſuits 
and imperfeCtion in the verdict. | ; | 


ConTrRa. The word &leaſe” contains all his intereſt in the 
land, and not the deed indented only; for if the indenture were 
intended to be conyeyed only, it might have been by the other 
words, © all writings, &c.;*” and then the word © leaſe” ought to 

carry the term, otherwiſe it will be of no uſe ; but ſuch conſtruc- 
tion ought to be made as accipiantur cum effectu ;, and the word 
etc leafe** comprehends all his eſtate in the lands. A man plead- 
ed that he had ſurrendered dimiſſionem pred. and it was conſtrued a 

ſurrender of his intereſt (e). Then all his intereſt being giyen in 
the premiſes, the habendum being contrary is void (FJ. Aud if the 
aſſignment be good, the verdict is void; for if the jury had found 
exceſſive damages on the demurrer, attaint would lie againſt them; 
and in all caſes where attaint would lie againſt the petit jury for 
exceſſive damages, there, if no damages be aſſeſſed, ſuch an omiſſion 
ſhall not be ſupplied by a new enquiry (g). = 
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Pers CuxiAu. This aſſignment is void; for if a man grant 4 
leaſe for years, habendum after death, itis void. NE 


ExxE cited a caſe to the contrary (+). 


(a) Co. Lit. 46. p (f) x. Co. 155. $5 
() 3-Cro. 254. | E 21: Co. 119. 2. Roll. Abr. 722. 
(%) Hob. 171. Dyer, 272. (6) 2. Roll, Abr. 66. | 


(4) Dyer, 135. 11. Co. 6. 
(e) See the caſc of Peytoc p. Pemberton, 
Cru. Cai. Ion 5 5 
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But it was denied by Hol r, Chief Fuſtice, and not minded by Gmαν 
che others; and a diverſity was taken, where one grants his term £ 
for ſo many years as ſhall be arrear after his death, and a grant of his 7.5. 
term for four or more years in certain, habendum after his death, the | 
' firſt is void, the ſecond good (a). And the verdict is inſufficient, * Vent. 33. 
and ſuch inſufficiency not aided by a nolle praſegui. | | 

And judgment was given PER TOTAM CURIAM, that the 
aſligament was not good. ; 


This judgment was reverſed in the exchequer-chamber, and that 

reverſal aficmed in the lords. : NSD 

| | (a) 2. Co. 155. . r 2) 

* The King and Queen againſt Evans. | Caſe 33. 
MAND AMUS to reftore Evans to the office of clerk of the Clerk of the 


D ES, : : moveable but 
A miſbehaviour was returned, v:z. that a demand being made miſdemeanor. 


of THE ROLLS, he did not deliver them to the caſſos rotulorum. 8 C Holt, 188 


And a peremptory mandamus was moved for; for the ſtatute 5 C. 4. Mod. 37. 
1. Vill. & Mary veſts a freehold in the clerk guamdzu ſe bene geſſe- rg 1. Show. 
rit; they are to remove him but on miſdemeanor in the execution of — Trin. 
his office; and articles againſt him are to be put in writing; which 5. , Mary, 
is not ſaid to have been done. | Harcours _ 

HoLT, Chief Juſtice. The keeping of rolls does of right Pottea, Ten. 
belong to the cu/fos rotulorum : the clerk of the peace is a diſtinct 10. Vl. 3. 
officer, and not a mere ſervant; and his buſineſs is to make up THE pen Va 


ROLLS, and enter them. 
A peremptory mandamus was granted. 


Parker againſt Winch. = al 34. 


OLT, Chief Fuftice. An antient demeſne manor is implead- «..: b 
H able at OL. but the lands holden of the 2 are mm _ 
only impleadable in the court of the anor; and laving it in the impleadable at 
declaration to be part of the manor, ſhews it not impleadable in the ππmmon hw ; 
court of the manor ; for land holden of themanor cannot be ſaid to ne. 8 


de part of the manor (a). | common law. 


EyRE, Juſtice. The rent may be parcel of the manor, and 5.C.Comb. 186. 
ſo may the ſervices, though the land is frank-fee ; and whatever is S. C. Salk. 56. 
holden of the manor is not part. | S C. 3. Salk. 34. 


Vide Reg. f. 4. b. 
(a) See Doe on the demiſe of Ruſt v. Roe, 2. Burr. 1046. | 


Coke againſt Hawkins. Caſe 35. 


MOTION for a prohibition to the ſpiritual court for a ſuit for Prohibition to 
defamation, and it being after ſentence it was denied, becauſe be Hfpiritual 


they had not pleaded to the juriſdiction of the court. 3 
: defamation, not 
granted after ſentence.—S. C. 1. Show. 337. Cro, Car. 1 10. 3 Lev. 319. 2. Mod. 21. . Vent 


61, Salk. 692. Stra. $23. 4. Com. Dig. 508. 2. Term Rep. 473. 
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Cafe 36. The King againſt The Inhabitants of Hornſey. 
Highways. OLT, Chief Juſtice. Upon a preſentment for not repairing a 
en #54. highway, on not guilty, you cannot give anything in evidence 
S. C. x. Show. but only that the way is repaired. If they plead that they ought 
370. 291. not to repair, they muſt ſet forth who ought. You cannot give in 
S.C.q. Mod. 37 evidence « no highway,” but may traverſe it. 


S C. 10. M | 
150. EYRE, Fr/tice, contra 
S. C. Holt, 338. | 6 Jul ? g 


SC. ch. 212. Dol BEN, Jaſtice. They may give in evidence that it is no 
highway, but not that they ought not to repair (a). 
(a) See Rex v. juſtices of Wikthire, Rex v. Great Brouzhton, 5. Burr. 2700 


- 3- Burr. 1530. 2. Hawk. P. C. ch. 76. Cowp. 648. 3. Term Rep. 265. 
Rex v. We ton Penyard, 4. Burr, 2507. - | 


HILARY 


HILARY TE R M, 
The Third of William and Mary, 
| = 1» | 
The King and Queen's Bench; 


Sir John Holt, Kut. Chief Fuſtice. 

Sir William Dolben, Kut. 
Sir William Gregory, Kut. Juſtices. 
Sir Giles Eyre, Kut. 
Sir George Treby, Knt. Attorney General. 
Sir John Somers, Kut. Solicitor General, 


$a | 1 


* Cudlip ga,&Rundall. Cite 37. 


(i The plaintiff declares, that being poſſeſſed of a houſe, where part of a 
Woith the appurtenances, the twenty-fifth of March, thing demiſed 
| 36. Car. 2. for a term of years then and yet unexpired, by: Seneral words 
indenture demiſed them to the defendant for ſeven years next en- OO prey 
ſuing, who entered and was poſſeſſed, et ignem ſuum in domo præ- wands.” 
dicta tam negligenter cuſtod. that on the eighth of November the 
houſe was burnt, ad damnum ſuum of three hundred pounds. The 5. © * Med. 9. 
defendant pleads, non dimiſit modo et forma, Iſſue is joined ; and a 310. 8 . 
ſpecial verdict, that the plaintiff was poſſeſſed, and the twenty · fifth S. C. Carth. 202. 
of March, 36. Car. 2. demiſed by indenture to the defendant 5. C. Comb. 175. 
© all that one meſſuage, &c. together with all houſes and out- we * 
« houſes to the ſame belonging, excepting and always reſerving 3 e. n a5. 
« out of the ſaid demiſe to the plaintiff, his executors or admi- Co. Lit. _ 
- E niſtrators, the houſe commonly called the New Houſe, new Cro. Eliz. 6. 
© built upon the premiſes, for the uſe only of the father of the ſaid 372. 527- 
«@ plaintiff, the ſaid plaintiff, their wives and families, to live in ps . 
eas they pleaſe, but not to be let to any perſon or perſons whatſo- 25 
« ever ; and all other times when they ſhall not dwell there, to be 
& uſed by the defendant, his executors, adminiſtrators, and 
©: affigns, to hold the premiſes, except as before except2d, to the 
*- defendant for ſeven years 3” that at the time of the leaſe th-re _ 
were two manſion-houſes on the premiſes, one old one, and one 
new built ; that the new built houſe was only burnt ; that at the 

time 


Hilary Term; 3. Will. & Mary, fi B. K. 


Crvrry time of the fire the defendant was in poſſeſſion of the new built 

againſt houſe, except one room which the plaintiff had, and that the houſe 
RuxpaLlt. as s burnt by fire negligently kept by the deſeiidant in the part 
*[ 15 ] of the houſe in his poſſeſſion. Et fi, Oc. . 


No action on the And it was agreed in this caſe, that no action on the caſe lies 
eaſe lies for ue. againſt a tenant at will for his neglect in the euſtody of his fire, by 


nant at will's . , 
neglgently which his houſe was burnt. 5. Co. 13. 3. | 


keeping his fire. 80 TRHE SOLE QUESTION here was, if the defendant was other 
See 1. Bl. Com. than a tenant at will of the new houſe ; and if the houſe was de- 
437+ mifed to him for ſeven years. SOD 
1. Bac. Abr 55. SE 5 ; a 
242. Et ptr CuRIAM ſeriatim, It is not; for the leaſe is made of 
2. Wil. 145. the meſſuage, &c. except the new houſe, fo that it is excepted by 
— expreſs words in the premiſes, and alfo in the habendu, which is 
pov 835. not contrary or repugnant to the premiſes ; for there was another 
2 Term Rep. houſe demiſcd, which ſupplies the words, © together with all other 
166. 233. 4 houſes;” and where the exception does not defeat the grant, or 
is contrary to it, it muſt ſtand ; as Dyer, 264. b. Hab. 179. 
And if the exception be good, then the queſtion will be, if it be 
not avoided by cheſe words, © reſerving to the plaintiff, his execu- 
« tors, &c. z”* for an exception out of an exception puts the matter 
at large. 5 | | 


Et per Hor r; Chief Juſtice. If a man leaſe his houſes, except- 

ing his new houſe, during the term, this exception is good; but 

if he except it during life, it is void: or if a man, having a term 

of two houſes for certain years, grant his houſes, excepting one of 

them, for life, this exception is void ; for the words © during life” 

ualify the exception, and ſhew his intent, that the one houſe 

| cal not be excepted during the whole term, and fo is void; which 

vide 1. Vent, difference appears in Dyer, 264. b.; but here the new houſe is ex- 

78. 106. cepted to the leſſor, &c. which makes a full exception; and the 

8 words, © to the uſe of him only, &c.“ do not qualify, but rather 
declare the intent of the exception. | | 


Judgment for the defendant. - 


In this caſe the plaintiff did not aver that the leaſe was not expired 
at the time of the fire. a . | 
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Hb 38. Meggadow againſt Holt. 


222 5 Deer 
. — — — 
n e ogra ns” — 


13 Bills of ex- CTION was brought upon a bill of exchange, in which the 
15 change. plaintiff declared, that the defendant drew a bill of exchange, 
1 S. C. z. Show. according to the cuſtom of merchants, on V. merchant at 
191 * 0 Rotterdam, payable to H. within two uſances and a half, and 
| 2 on 3 alledged them to be at Rotterdam two months and a half; and 
116. alledges the cuſtom, that if ſuch a bill be proteſted for non- payment 
1. Term Rep. the drawer is liable; the bill is aſſigned over, and alledged to be 

= 3 tendered to . and that he did not pay, The plaintiff proteſtedꝭ 

| . wa Rep. and brought his action againſt Holt. „5 

5 5 And 


Hilary Term, 3. Will. & Mary, In B. K. 16 


Axvp PER CUrIaM, Judgment for * the plaintiff, Firſt, Mzccavow 
The law of merchants is jus gentium, and part of the common E 
law; and therefore we ought to take notice of it, when ſet forth — 
in pleading (a). The law of merchants in this caſe is, that 
if he who has ſuch a bill lapſe his time, and do not proteſt or 
make his requeſt, if any accident happen by this neglect in prejudice 
to the drawer, he hath loit his remedy againſt him; but if ſuch a 
thing had happened, it ought to have come of the other fide ; 
and not being fo, we mutt judge on the declaration. It is not 
neceſſary to ſhew the cuſtom of merchants, but it is neceſſary to 
ſhew how the uſance ſhall be intended, becauſe it varies as places 


do. 
(#) Co, Lit. 11. 182. | 


| Potter againſt James. | Caſe 39. 
A SSUMPSIT pro den. debit. et inſolut. is not good, without ſet- s. C. 1. Show. 
ting forth a contract, or for what the money was due. FES 187 


Poſtea, Paſch. 13. Mill. 3. Palmer v. Stavely. 


Anonymous. | Caſe 40. 


HERE there is a falſe capture of goods at ſea, the admiral has On falſe capture 
juriſdiction ; and if they be brought to land, the common law # fea, the admi- 

has ; and the cauſe may be brought in either place, at the plaintiff's ral has juriſdic- 
election. 1 2 | — 


. Anonymous. | Caſe 41. 


DMINISTRATION may be granted to the next of kin, or Adminifration. 

tothe wife or next of kin to the inteſtate, as the ſpirifual judge may be granted 
| pleaſes ; the wife ſhall come in for a ſhare by the new ſtatute z to the next of 
and as to creditors, they are all one adminiſtrator ; the Court may _ or to the 
divide the adminiſtration, or give it all away as they pleaſe. But Es 

| the huſband ſhall have adminiſtration of the wife before all others; Poſtea, Hill. 
ſo if ſhe has credits, 13. Will 3. 

| Blackborough 


| | v. Davis. 
| | Fiſher againſt Baſton. Caſe 42. 


RROR or 4 JUDGMENT given in an inferior court, << per Inferior courts 
: « ſeneſchall. hic in cur.” andaffirmed; for though if it be Ker 

= © /ene/chall.” only, without more, it would be ill, becauſe it might 

be in a tavern or other place, yet being ſaid in cur.“ ſhews it to 

de in court judicially. . 


vor. XII. LT 


The 


* [ 17 ] Hilary Term, 3. Will. & Mary, In B. R. 


Caſe 43. The King and Queen againſt The Mayor of London, 
Mardamustore= A MANDAMUS to the mayor and aldermen of London to reſtore 
ſtore him to the Sir J. Smith to the place of alderman there. They return, 
ci O97” thee Sir F. Smith, the thirteenth of February, was an aldermaa of 
of Lan. the City, being before that time duly elected and admitted into the 
S. C. 1. Show, office, according to the cuſtom of the ſaid city ; and that he fo 
263. 274 Continued from the thirteenth of February to the making of the 
S.C.Carth. 217. at for abrogating the old oaths and appointing new ones, and from 
S. C. Skin. 293. thence to the firſt of Auguſt next following; but that he did not 
370. take the oaths appointed by that ſtatute, nor hath ſince been choſen 
n ag Holt, 368. into the place of alderman ; and therefore his office being void 
l by his not complying with the act, they cannot reſtore him. 


The difficulty reſted ſolely upon the ſtatute for reverſing the 
judgment given in the 9% warrants, and whether this return was 
not contrary to it; for if by that judgment there recited the cor- 
poration was diſſolved, then the return of his being alderman is 
frivolous, and he not obliged to take the oaths, not being an officer 

. at that time, till reſtitution of the liberties of the city by the act 
that was made after. : 


Return muſt be FPFyre, Juſlice. The return is ſufficient ; for it muſt be takenfor 
eee true til true until the party falſifies it by bringing an action, unleſs anything 

| in the act of parliament alters the caſc ; for the Judges are obliged to 
take notice of it, being declared a public act, and nothing is in it to 
make the return contrariant, Tue judgment entered in this cafe 
was very different from what is recited in the act; but the Court 
takes notice of it only as it is there recited, which is, . hat the 
liberty, privilege, and franchiſe, of the mayor, and commonalty, 
c“ and citizens, being a politic body, and corporate, ſhould be ſeized 
tinto the king's hands: by which judgment the corporation 
not diſſolved, ſo that Sir J. Smith continued ſtill an alderman of 
that body. The judgment in the moſt ſenſible terms is a ſeizing of 
the corporation into the king's hands, which could not be; for 
that reſts ſolely in intendment of law, and is inſeparable from the 
members ; and what. the king cannot have, judgment of ſeizure 


W * 


e oY I I Te 


*[18] cannot give him. 2, Cre. 260. The judgment here ſhould have * 
„ been a judgment of ouſter; and this is ſuch a judgment as is with- Ii 
r may out precedent, which makes ſuppoſitions. There are ſeveral judg- EF 
w_——— ments for ſeizing of franchiſes, but never for * ſeizing of corpora if: 
a corpora tions; the corporation is always ſuppoſed to be prior in law (4). WW 
tions. If a corporation may be ſeized ngmne diſtriction is, or otherwil, it in 
N is diſſolved; for when it is merggd in the crown, the king mf po 

b make a new one, but cannot reſtore the old. A corporation 6 of 


ſomething beſides franchiſes, for I is a capacity to hold as 4 
natural body; and though ft may ceaſe to be in au exercits, jet 
it may be actu fiznato. Neither does a ſeizure of office diſſolve one; 
for on making a corporation, the king may reſerve the naming 


(4) Palm. p. 


1 ? 
0 * | 


Hilary Term, 3. Will. & Mary, In B. R. 


officers to himſelf, and ſuſpend it for a time. And it not appearing TX Kixe 
by the preamble what the franchiſe is that was ſeized, it muſt be oY — 
taken for truth that he continued an alderman; and he is not Tf Aaron 
helped by the other clauſes. . | „ 
Gxxcox v, Fuftice. The Court cannot take notice of any other 

judgment but wnat appears by the preamble. h 


Dot Ber, Fuſtice, doubted. If the return be true, they cannot 
reſtore Sir J. Smith; the only difficulty is, whether it be poſſible 
to be true or not. Franchiſes that remain in the kiag may be 
ſeized ; the parliament does not declare it null from tne beginning, 
but only illegal. If it had been “ liberties, &c.“ Sir James 
Smith ſhould have been reſtored ; but here it is only © pred. 
« liberty,” but the enacting clauſe is poſitive ; ides dubitat, and 
not willing that a peremptory mandamus thould go. 


Hol r, Chief Fuftice.” The writ is, that he was duly elected an 
alderman ſecundum ant:iquas conſuctudines civit. pred. The return 
agrees with the writ, that he was elected, but that he did not take the 
oaths. If this act had not been in the caſe, undoubtedly this had 
been a good return. In this act, by the word * officers” aldermen 
without doubt are underſtood; but if the return be contrary to the 
act, it muſt be rejected. If the king ſnould now make ſuch an 
officer as an alderman, it would not be good, for the law under- 
ſtands no ſuch officer but of a corporation. By the judgment, as 
recited, the corporation 1s not diſſolved. It was a guere, whether 
a corporation could be diſſolved; but ſurely it may. It is ſuch a vide 9. Co. 25. 
franchiſe as may be forfeited ; but a judgment of ſeizure is no 
proper judgment to diſſolve a corporation. There are three forts 
of liberties : Firſt, that which did exif in the crown before, as 
felons goods; ſecondly, created de novo, which exiſt though for- 
feited, as leet, market; third ſort, which cannot exiſt but in per- 
ſons; and in that laſt, judgment ought only to be for ouſter, for 
the king cannot have it himſelf: but judgment final, that the 
| liberties ſhall be ſeized and forteited, will ouit * them of franchiſes. , ] 
Here it does not appear that any judgment was actually given that L 1 94 
the franchiſe, being a body politic, ſhould be ſeized: the liberty 
of the mayor is not the being of the mayor ; by a ſurrender of 
liberties and privilege, the corporation is not diſſolved. 3. Co. ps 
Dean and Chapter of Norwich's Caſe, Fo. 166. He agreed, that If a corporation 
if a corporation were made to a particular purpoſe, and they deveſt be made to 
themſelves of all right, ſo that they cannot anſwer the end of their Periculer pur- 


/ . a na 


inſtitution, it is thereby diſſolved ; as in the caſe of a private cor- RPG wi: = 
Na poration for charity, before the Reſtraining ſtatute : but if the end Sk they are 
sofa corporation remained, as in a borough to make by-laws and created ceaſes, it 
S | prrecaing it, the corporation remains ſtill, and the making of by- is diſſolved. 
P aus is no franchiſe but part of the conſtitution ; and fo as the 
' D * 


matter ſtands no peremptory mandamus (a). 
(a) See 8. C. 1. Show. 264. 2d edit. otic, 
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Caſe 44- 
Bares and feme. 


TS 


Caſe 45. 


Order of ſeſſions 
on appeal is fi- 
mal. 


EASTER TERM, 


The Fourth of William and Mary, | 


The King and Queen's Bench, 


Sir John Holt, Kut. Chief Juſtice. 
Sir William Dolben, Kut. 

Sir William Gregory, Kut. Juſtices, 
Sir Giles Eyre, Knt. | 35 
Sir George Treby, Kut. Attorney General. 
Sir John Somers, Kut. Solicitor General. 


„LA — 


Fare againff White and his Wife. | 
ESPASS againſt huſband and wife. Upon general iſſue, 
the huſband is acquitted, and the wife found guilty. 


And it was moved, that the huſband ſhould have been joined 
only for conformity; and there is a writ in the Regiſter to that 
purpoſe, 105. ö. which ought to be purſued ; and fo is Nv. 106. 

But CuRIa contra; for there is no diverſity in the caſe of 
baron and feme, and where treſpaſs is againſt any other two, and one 
of them is found guilty. Gro. Tac. 20% 


The King againſt . 


PEMBERTON moved to quaſh an order of two juſtices of 


peace made at their ſeſſions, which reciting a precedent order 
made by two juſtices to remove a poor man from H. to B. in the 


ſajd county, becauſe it appeared to them that he had rented a farm 


of ten pounds a- year in H. ordered he ſhould be ſettled at H. 


and moved to haye the matter examined here. | 


But ToTA CURIA contra. But they agreed, that in all caſt 


whery s ſtarute gives appeal from po juſtices pp the fen , 


I Ea -= v.ﬀ 5 3 


2 


== 


Eaſter Term, 4. Will. & Mary, InB.R. 


order 4 ſuch appeal is final, the ſtatute do not exprefely Taz Kina 
fay fo : and this Court cannot examine the fact, but only quaſh the 249 
order, if contrary to law on the face thereof. 


 —— 


And per DoLBEN, Fuſtice, If a conviction be on the ſtatute of 
deer ſtealers; the fact cannot be afterwards examined here, for the 
parliament has made the juſtices ſole judges of ſuch petty matters. 


Then Show ER moved to quaſh the order, becauſe the ſeſſions 
ought only to quaſh or confirm the order of juſtices; yet they have 
not reverſed the former order, but ordered a ſettlement at H. with- 
out more ado. | | 

But by DoLBEN, Juſtice, and Eyre, Juſtice, The ſettlement 
at H. being the place from whence he was removed, is a reverſal 
of the firſt order. | - - 

But Hor, Chief uſtice, thought they had not power to ſettle - 
him at H. becauſe it did not appear he had been ſettled there forty 
days; for though he had a farm there, yet it is not a ſettlement if 
he leave it within forty days. Then the ſeſſions ought to have 
quaſhed the firſt order, but not to ſettle a poor perſon who had no 
ſettlement. | 
: — the other Juſtices contra, ab ſente GREGORY, it was con- 

rmed. ä 


Loowder againſt Serewdens. Caſe 46. 


Þ an appeal of murder the plaintiff counts at bar in proprid per- In appeal, the 
4 ſong, but the roll put into court, where the count was entered, Plaintiff muſt 


ttorney. appear in per- 
| Was by attorney | £2: Hi he 


that he appeared by attorney where he ought to come in ＋ = zue. 
and ſuch appearance is void, and fo nonſuit by default; and if not ©<* 
| . 2 peal may be al- 
a nonſuit, the appeal is diſcontinued, for he ought to appear & in- tered according 
ſtanter, which he has not done; for at the 10 of the return of the to the truth cf 


was by attorney, which is no count; and then the appeal is diſcon- W filed. 
tinued : as if a woman bring an appeal de morte viri, and at the day ® ( 21 ] 
olf the return the parties appear, but at the day the ſheriff non miſit | 
| breve; wherefore the plaintiff prayed an alias, but the appellee de-. & + Mod. 
manded a count; and becauſe ſhe refuſed, the appellee was diſ- 2 8K. 6 
charged (a). | * 5 = 
Dyer, 120. 


Con contra. The appellant here ſhall not be nonſuited, for —_—_— 


none can be nonſuited that is not demanded ; but he was not de- 186. 
= manded, wherefore appearance by oy cannot be anonſuit (). 
In an APPEAL OF MAYHEM, the plaintiff came by attorney, which 


(a) Eaſter Term, 33. Hen. 6. Roll 39. (6) 2. Inft. 313. 
5 Raſtal App. 46. cited in the caſe of Eger - 8 8 
wn v. Morgan, x. Bulit, 72. : 
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Faſter Term, 4- Will. & Mary, In B. R. 


"Lo-wprt could not be, and the plaintiff was demanded, and for default non · 
agent ſuited; but there it is plain, chat if he had appeared on demand, he 
Sexton. could not have been nonſuited: fo here, if the appellee would nonſuit 
the appellant, he muſt have demanded him; but here the appellant 
was preſent, and viewed by the court, and ſhall-not be nonſuited if 
demanded at a day he is not demandable at. Ihen as to the diſconti- 
nuance, that cannot be before imparlance; but the day the Court 
took to advife ſtall not make a continuance, but ſhall be intended 
the firſt day. It is true, the appellant had a day by THE ROLL and 
by the writ, and on every one of them is demandable. In the caſe 
in Raſtal, he came on the day by the roll, and becauſe he refuſed to 
count; the appeal abated ; here he appears on the day given by the 
writ, and has counted, and that in proprid perfond as he ought ; and 
though THE ROLL be „per attarnat.” that {hail be altered: though 
an appeal cannot be altered at common law, nor by any ſtatute of 
Feofail, yet it may be altered according to the truth of mM fact be- 
fore it is filed or becomes a record. 


Whereupon THE ROLL Was amended, and the edefendan pleat 
« dotignity.” 5 6 4% 


And it was faid in this a that where the grand} jury or ringuel 
Hinds a man guilty, he is outted of battail on appeal. 


Caſe 47. Ferrers on the Dead of Upton againſt Miller. 


Tm ejeck ef dt, 3 IN EJECTMENT, the defendant pleaded in abatement, that the 
plea, in abate- 1 land was ancient demeſne, without making a defence ; 3 for he 
e * ſaid, “ venit et defendit,” without ſaying ( vim et inj uriam, c. 

ry 4 0 5 fag: "ng cd no pleading can be, unleſs he make himſelfa party by defence (o) 
& vm, es inju- unleis it be in az affize or ſcire: facias, for there no defence is to be 
60 Way” is mate; ; but in all perſonal actions the plea ſays, ** venzt et defendit 


if the @ pim et injur iam, &c.“ though it be uſual in pleas in abatement to 


Hani receiver leave Gut the word © guands.” 


| . 7 21 K. Boron the ether fide it was faid, the precedents were 15 ways, 


£5 4 +4 


386. 5 5 but ret he make himfelf a party to the writ, by ear defence, 


S. C. 1. Salk. you are not bound to receive his plea; but it you do, it it is good, 
217. 
S. C. Carth. 220. S. C. Holt, 219. 3. Lev. 165.2 1. Prownl. 57. goof 157: Cro. Elz. 36 


8 * 7. 4. Bac. Abr. 35. 


(a) Co. Lit. zante... [ft cnet +0 frat dilatory pleat, except ſuch as got 
(6) But by PurLre, Juſice, in the the juriſdittiam, a full fo muſt be mac, 
cafe of Thompſon +. Stockdale, Hilary 1. Ld, Ray. 127, notis 
Term, 23. Ges. 3. it is now ſettled, that 


7 


p* 


way — e WW OD . FF wwy os 


| directed, for it ought to have been to the coroners. 2 65. 


| Eaſter Term, 4. Will. & Mary, In B. R. 


The King and Queen againſt Warrington. Caſe 48. 


Fonte againſt the defendant for a riot in Cheſter, Where there are 


. 3 8 * : :wo ſheriffs, and 
which is a county- palatine, and therefore to be tried there. 2 


And a ſuggeſtion being entered on THE ROLL, that the ſheriff ed, the werire 
was of affinity with the defendant, the venire facias iſſued to the Muſt g0' to the 


other ſheriff only, and a jury returned; and the defendant found —_ _ 5 


not guilty, and the record removed hither. | S. C. Salk. 152. 


: - | es. zn S.C. carth. 21 
Ir was MOVED in arreſt of judgment, that the venire was ill © — Ig 


S.C.Comb. 191. 


HoLT, Chief Juſtice, delivered the opinion of the Court. The © © Holt, 186. 


| wenire is well, and the trial good; and fo adjudged before in the 8. C. x. Show. 


eaſe of Sir D. Rich v. Sir Tho. Player (a), where the venire was 327. 
directed to Sir D. North only, the other being a party; for the ſhe- 2. Roll. Abr. 
rif is the proper officer to nom the return of the writ belongs; e 4 
and the law does not commit it to others without default or partia- „ 
lity ſuſpected, and then conſtitutes the coroner; but where there Cowp. 112. 
are two ſheriffs, and only one of them ſuſpected of partiality, and 

for this defect is chalienged, his companion is as proper a perſon to 

ſupply that defect as the coroner. But it is ſaid, both ſheriffs make 

but one officer, yet every one of them is a ſheriff ; the coroners 

are but one officet; yet it there be two coroners, and one of them 

be challenged, and if four, and three be challenged, the venire ſhall 

go to the other; but if none, it is directed to them all (5). So a 

venire is not to be directed to the coroners but on default of the 

ſheriff, If the ſheriff die, proceſs does not iſſue until another be, 

and ſhall not go to the coroners. It is the challenge only makes 

the coroners or any of them officers; and why may not the challenge 

as well make the other ſheriff an officer? In a uare impedit againſt 

the archbiſhop of Vor, if he be found diſturber, the writ de admit- 


| tendg idoncd ferſong goes to the archbiſhop of Canterbury; yet he 


has not ſuperiority, but only precedency (ey. 


And venire well awarded. 


(a) Skin. 102. 2. Show. 262. 286. (e) Dyer, 327. 350. 1. Brown. 259. 


(b) Naylor v. Sharpley and Others, Fitz. N. B. 38. ; 
T. Mod. 198. > | a 5 # [ 23 ] a 
Pitcher againſt Tovey. | Caſe 49. 


ERROR OF A JUDGMENT in the court of common pleas in an H aleſſee aſſign 


action 0 1 plainti in. the term to a 
f covenant, wherein the plaintiff declared, that by in „ 


— bearing date the ninth day of Jah, in the year 1680, he nens to wich- 
emiſed a houſe in the pariſh of St. Martin's, &c. rendering rent, out notice tothe 


with covenant for payment to R. Gill, ho aſſigned to the defendant; leſſor; the leſſor 
3 2 cannot have co- 
venant againſt the original leſſee for arrears of. rent, after the aſſignment to A.—S. C. 4. „ d. 71. 
S. C. 1. Salk. $1. S. C. 2. Vent. 234. 8. C. 3. Lev. 295. S. C. 1. Show. 340. S. C. Carth. 177. 
S. C. Holt, 73. S. C. 1. Freem. 326. 1. Stra. 405. Prec. Chan. 156. 1. Bac. Abr. 536. Dougl. 
183. 188. 444. 735. 3. Burr, 2271. 3. Term Rep. 393- ECT 
C 4 ne, and 


2 


| Bafter Term, 4 Will ze Mary, In B. RR 


Pirenxs and for rent arrear for three years after aſſignment he brings coves 
n, nant. „ | 


The defendant as to part pleaded nil debet, and as to the reſidue 
an aſſignment over before it incurred, SN | 


The plaintiff demurred. 


And judgment was given by THREE JuDGEs in the common 
pleas for the plaintiff, | ET. 


AND 1T WAS URGED for the defendant here, who was plaintiff 
below, that there was a privity of e/tate, though no privity of con- 
tract, between the aſſignee of a term and the leilor, after acceptance 
of him for tenant, which continues, notwithſtanding the aſſignment, 
until notice of it: as if a tenant make a feoffment, the lord ſhall 

avow upon him for rent arrear until notice of it (a). And ſo it 
was adjudged (5) in the caſe of an aſſignee of a term by two 

| Juſtices ; and TwisDEN's reaſon to the contrary is not good, that 
the leſſor had remedy by diſtreſs; for there is no reaſon that the 
leſſor, who had two remedies, ſhould be depri ved of one of them; 
for he cannot have debt where the party to whom the term is 
aſſigned is not known to him ; and perhaps his remedy by 
diſtreſs may fail, where the aſſignment is to a poor man, 
who is not able to manure the land, or by indigence or 
otherwiſe ſuffers it to lie freſh, and then the leſſor ſhall be 
without remedy by diſtreſs, or by action of debt; and ſuch 
notice ought to be pleaded, as in the caſe of Marrow v. Tur- 


pin, 3. C. 24. a. 


But PER CuklAu, abſente GREGORY, Fuftice, the judgment 
was reverſed ; for debt lies by the leſſor againſt the aſſignee only 
upon privity of eſtate, and when this fails by the aſſignment over 
that action is at an end; and it is not like an avowry, which 
ſhall be made on a perſon certain. That of Sid. 339. was 
haſtily reſolved by two againſt TWISDEN, and the Bar thought it 
new law. The leſſor is not at ſuch great prejudice as is pretended, 
for he may diſtrain, or have covenant againſt the leflee or his execu- 
tors; and if there be no covenant for payment, he may have debt 
1 againſt the ſecond aſſignee, when known; and if that were not fo, 
1 a it was his own folly that he accepted the firſt aſſignee for tenant, by 
all 142 which he gave him a liberty of * aſſignment to the other, and wil 
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charged the leſſee. | : | Wal 
5 | | 3 1 Oda = hi. 
Judgment was reverſed, and nil dictum as to the point of no- 1 
tice (c, ' . 
. W yz 
(a) 3. Co. 23. . Barnfather v. Jordan, Dougl. 452. = 2g 
(5) 1. Sid. 339. Eaton v. Jaques, Dougl. 455. Walker = w| 
(e) See Lekeux v. Nath, 2. Stra. 1227. v. Reeves, Dougl. 461. Chancellor v. co 
Holtord v. Hatch, Dougl. 182. 186. Poole, Dougl. 764. W of 


Beſter Term, 4. Will. & Mary, In B. R. 


Trial on the Cuſtom of the Manor of Bray. Caſe 50. 


ON EVIDENCE the Court ſaid, that a copy of a court-roll of a Where original 
manor is good evidence ; for wherever the original is evi- is evidence, co- 
dence, there a copy is. Copy of a probate is good evidence (a). Py of it is to. 


Sir F. L. was refuſed to be a witneſs of a cuſtom, becauſe he 
claims by it; but any tenant of a manor that claims not by the 
cuſtom is a good witneſs. 


(e) See Mr. Nolan's note to the caſe of Rex v. The Hoſtmen of Newcaſtle, 
g. Stra. 1222. : | CE | 


| Anonymous. . Caſe 51. 

7 PER CURIAM. Where a continnands in treſpaſs is impoſlible, Entire damages. 
and entire damages, the Court will intend that nothing was | 

given for the continuando, becauſe impoſſible. 

| == Anonymous. | Caſe 52. 


JP TRESPASS, the declaration was without vi et armis. Upon Treſpaſs with- 
. neral demurrer, this omiſſion is fatal, for it is ſubſtance, out vi et arms 
and alters the entry of the judgment, which ought to be with il - 
a capias when the action is vi et armis, otherwiſe with a miſeri- 
ctordia. c N 


Buſh again Cole. . Caſe 53. 


| JN COVENANT, the plaintiff declared, that he leaſed to A. a n exception of 
I houſe for years, excepting two rooms, with free ingreſs, egreſs, a — 2 2 

&c. per le parlour, hall, &c. and afterwards the leſſee a ns to the leaſe, being not 

defendant, and alledges breach, becauſe the defendant had ſtopped part of the thing 

the paſſage ; and on demurrer, that theſe words do not make a _— Es 

covenant, for they are only the words of the leſſor, and not like , — 
1. Saund. 321. where covenant was maintained on the word and covenant 

& © dim; : for there the uſe of a pump was leaſed by him againſt will lie. 

= whom the covenant was brought, but here they are the words of g 6 carth 222 
bim who brings covenant ; and if covenant lies, it is not maintain- s. C. x. Salk, ; 
able againſt the aſſignee. : | 196, 

But PER CUuRIam, Covenant lies againſt the leſſee and — oe 
aſſignee too; for it is expreſsly laid, that the demiſe was to him and 1. Lev. 47. 

2 his aſſigns. | | . | 1. Ch. Caf 294 


| 2. Mod. 86. 
And Era, Fuſtice, ſaid, the diverſity was as taken in Lord Dousl 765. 
Kiels Caſe, where the demiſe was of land, except a cl6ſe ; and *[ 25 ] 


agreed, that covenant did not lie for diſturbance in this cloſe ; but 


| | where the exception was of a thing dehors to the leſſor, as a way, 
& <ommon, eſtovers, or other profit aprender, that is by agreement 
ol the leſſee, the leſſor ſhall have them; and therefore covenant lies. 
3. Ce. 657. Ms. 553. . 8 

4 ge en. Burges 
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. found for cows 1 


2. Zurr. 440. 


Faſter Term, 4. Will. & Mary, In B. R. 


Caſe 54. - Burges againf Steer. | 


Common laid PRESCRIPTION FOR COMMON FOR SHEEP, The jury find, 
for ſheep and 1 he had common for ſheep prout he declared, and ulterius dicunt 
Mts good, for he had common for cows too; and maved, that the verdict did not 
theyarediftin, Warrant the preſcription, becaufe entire; and another is found 


"ER than that on which the plaintiff declared. 


27. But yz Curtan, The common is ſeveral, diſfinct, and dif. 
S. C. 4. Mod. rent, for he that preſcribes for ſheep cannot therefore preſcribe for 
$.C.Carth. gag. CO. J 
Vide Hob. 209g. And Hor r, Chief Fuſtice, cited Johnſon and Throughgood's Cay 


10. Mod. 300. Brown, 177, 178. which is the very cafe in point. 
Cowp. 766. A 5 
Bull. N. P. 9. Judgment was given for the plaintiff. 


TRINITY 


4 
* 


ty 


the latitat? for if fo, the action was brought within the year. 


TRINITY TERM, 


The Fourth of William and Mary, 
1N 
The King's Bench. 


Sir John Holt, Kur. Chief Juſtire. 

Sir William Dolben, Nut. . 
Sir William Gregory, Kut. Fuſtices. 
sir Giles Eyre, Kut. OD 

Sr George Treby, Kut. Attorney General, 
Sir John Somers, Kut. Solicitor General, 


Ye Re * [26] 


Culliford againſt Blanckford. Caſe 53. 


EBT rox FOURPENCE by the plaintiff, a third perſon, suit commenc. 
D againſt the defendant, Mayor of Dorcheſter, upon the ſta- ed by laritar fora 
tute of 23. Hen. 6. c. 14. for fallly returning Sir R. Nap- falſe return of a 

per to be duly elected member of parliament, whereas Sir T. T. member of par- 


g It 3 
was duly choſen. ES To 
The po/tea was ſtayed on two queſtions that aroſe at the trial. 4 * * 4 


Fixsr, Whether the plaintiff was a common informer within <7 Hor x, 


| the ſtatute of 31. Eliz. c. 5. and fo obliged to commence his ſuit . J*/#e. 
within a year? for the return was made the third of March, in the S. c. 4. Mod. 


ſecond year of William and Mary, and the latitat taken out the 129. 
twelith of February the ſame year, but the bill not filed till the third Ka 1. Show, 


of April, in the third year of William and Mary. Ip S8. C. comb 194. 
SECONDLY, Whether the ſuit commenced by the taking out of cus ho 


Era and GREGORY, Fuſtices, as to the firſt, were of opinion, 
that the plaintiff was no common informer within 31. Eli. c. 5. 
becauſe by 23. Hen. 6. the penalty is wholly given to the party 
grieved, or, in his default, to him that will ſue for it; and 31. Elix. 

C. 2. 


- 


Trinity Term, 4- Will. & Mary, InB.R, 


Critrrozs c. 2. extends only where it is given to the king, or to the king 
E and informer; but where it is given to the party only it is caſus 
Braxcxror®. 1/5, and remains as at common lau); and fo is Ny, 71. in the 
caſc of the party grieved, and the action be brought tam quam, yet it 
is only to have a capiat; and it the party had died, the king could 
not proceed, as he may do when the penalty is given to both. 

DolrzEN, Juice, dubit. 5 
HoLr, Chief Fuftice, was of opinion, that he was a common 
informer within the ſtatute ; for this is a popular action, and the 
penalty to him that will ſue, | . 


S [ 27 ] * As to the ſecond; EYRE, GreGoRy, and Dor ne, fic 
x. Vent. 28. The latitat being taken out within the year, the ſuit was ſufficiently 


a * 
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3. Burr. 1241. commenced ; and they compared it to the caſe, where the ſtatute of 

2423. Limitations is plezded, the plaintiff may reply, that he purchaſed a 

ns Rep. 312. ritat within the time, ed intentione to declare in the action, 
8: 315 1. Sid. 53.; andthis ſhall fave his being barred. 


HoLT, Chief Fuftice, d that caſe, becauſe it was to fave an 
old right of action veſted, but he knew never an inſtance where 
ſuing out a latitat did ſave a limitation of an action of debt upon a 
penal ſtatute; but the time of commencement ought to be reckoned 
from filing the bill. Beſides, there was no need of ſuing by bill for 

ſuch penalty, but it might have been by original. 
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But, notwithſtanding, judgment was given for the plaintiff by 
the other three. Hall and IYymark's Cie (a). 


(a) See S. O. 4. Mod. 150, nern. 
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Caſe 56. The King and Queen againſt Prat. 


The maſter of A MAN took an apprentice in huſbandry according to 5. Eli. 
an apprentice in . 2. who died before the time of ſervice was expired ; andthe 
huſbandry dies, apprentice being impotent and a cripple, the juſtice of peace, by 


as "oy = order of ſeſſions, ſent him to the executor, and ordered him to keep 


der his executors III. 


. Pate And it was quaſhed, becauſe the inconvenience would be great 
fud, perhaps if the executor ſhould be forced to obey it ; for perhaps he has not 
covenant might aſſets; and it cannot be tried whether he has or not upon a procecd- 
Le againſt the ing at ſeſſions (3). Beſides, the executor may be in another county, 


enn. and then cannot be charged with this order. 


5 8 - 1 And per ExRE, Juſtice, An apprenticeſhip is a perſonal truſt 
406. between maſter and ſervant (5), and is determined by the death of 
Comb. 224. either (e), becauſe the end and deſign of it cannot be obtained; for 

| the executor may not underſtand the trade in which he is to be in- 


ſtructed. Perhaps an action of covenant may lie againſt the exe · 
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() Rex v. Farnes, 1. Stra. 48 | (c) See now 32. Gee. 3. c. 57.1. 

*6) Baxter ⁊. Benfield, Conſt's P. L. * 
vol. i. 523. Rex v. Eaking, Burr. S. C. 
N. | 
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Trinity Term, 4. Will. & Mary, In B. R. 


the contract of the teſtator; but there he may make his Tus Kue 
2 pleading © no aſſets; and therefore this caſe differs * "x 


| from 1. Sid. 216. 8 Px Ar. 


The King againſt Glide. Caſe 57. 
ANDAMUs to reſtore Glide to his place of alderman of Alderman res 


| IVE Exon, They return, that Exon is an antient 7: and that moved jor ab- 


time, &c. there has been a court held, * conſiſting of eight aldermen mn Fo 


and ten others, who were the chamber and common-council of the 24 not attend 
ſaid cit, who uſed to meet on due ſummons for the better govern- ing, At ſummo- 
ment of the corporation; and that for miſdemeanors in the aldermen nin held well 
this court uſed to amove them; that Glide was choſen an alderman, by three Judges, 
and by virtue of that office was a jultice of peace in the ſaid city, chef Jobe, 
but that he removed himſelf and his family from the ſaid city to n held a —__ 
Topſham, et pred. civitatem deſeruit et religuit; by which he neg- ticutarſammons 
8 the duty of his office, and came not to ſeveral councils there was neceſſary. 

held, and declared he would never come more; and for theſe reaſons, *: C. Pott. 257. 


at a court held, of which he had notice, and /zcet ſummonitus fuit tes 1. Show. 
be did not appear, they disfranchiſed him. S.C.Comb. 197. 


EvRE, Juſtice. No peremptory mandamus ſhall go, becauſe 8. C. Holt, 169. 


de being an 21derman, and having removed his habitation from the $35, 1g, 


city, has given good cauſe of disfranchiſement ; for it is incident to 223. 
the place and duty of an alderman to aſſiſt in the eee of the Dougl. 149. 
city, and to be reſident there to that purpoſe. Beſides, an alderman's Cop. 503. 


| place is not a place of profit, but all the advantage of it conſiſts in 
4 3 precedence, and aughority ; and if he remove himſelf from 
$ thence, he is incapable of enjoying theſe privileges. Et quod © amore 


& reliquit is a ſufficient return; although it do not appear but he 
might have returned again, this could not purge his offence and 
forfeiture, but he continued ſtill removeable for it: as if tenant for 


life make a feoffment in fee on condition, and enter for condition 


& broken before the leſſor takes advantage of the forfeiture, yet this 
does not purge it. But as to his yy he would return no more, 


this would not help the return, becauſe no obftacle to his coming 


again; but he muſt haye been ſummoned before they disfranchiſed 


him; but being removed thence, no ſummons is neceſſary. 
GREGORY, Fuſtice, accord, in omnibus; adding, that if Glide had 


be a disfranchiſement. | 


declared his reſolution of not coming again to the mayor, it would 


: DoLBen, Fuftice. The cauſe of disfranchiſement had been 
if well returned; but he ſaid, quad deſeruit et religuit generally was 
| not good, without any e, that he never returned again; for 


if he returned betpre the disfranchiſement, it would be a ſufficient 
caule to prevent it; but it being returned, that he came not to 


Court according to ſummons, this makes the return full. 


* HoLT, Chief Fuftice. I agree that his abſence, &c. was a good * . 291 
cauſe to disfranchlle him; but here is no ſufficient ſummons re- vide 1. Sid. 14. 


4+ 


Trinity Term, 4. Will. & Mary, In B. R. 


"Taz Kixc turned, for he ought to be ſummoned to anſwer his faults before gif. 
egarf franchiſement (a). It is true, it is alledged that /zcet ſummonityy 
Stier. he did not attend; but a general ſummons will not avail, for th 
cannot, when they have him in court, object and deprive him for 
any miſdemeanor, but the ſummons to this purpoſe ought to be par. 
ticular, to anſwer to ſuch and ſuch faults. But if it appear, that he 
was not an inhabitant within the city at the time of the court held, 
there is no need of averring a ſummons ; yet though he left his 
habitation, yet poſſibly his return might cure his default before; 
and if he does return, and they did not ſummon him, he could not 
be deprived; for perhaps he could have alledged ſome good cauſe 
for his departure, as ſickneſs, which might have ſatisfied the court; 
Vide poſtea, for the difference is, where they might have an opportunity of ſum. 
Hil. 7. Mil. 3. moning him, and where not; and this being a return ought to be 
Fletcher v. In- certain to every particular, becauſe the party has no anſwer to it; 
1 but it might have been good in an action on the caſe, where be 
might have replied to it. 3. Bulſt. 189. 1. Rell. 409. It was returned 
to a mandamus, that thirty of the common- council, in the council. 
chamber afſembled, removed the plaintiff; and this was ruled to be 
ill, becauſe it was not alledged, that the common- council was held 
for this purpoſe ; for the common- council might have come to a 
feaſt, and not as a court. So in this caſe, though Glide left the place, 
yet there being a poſſibility of returning again before disfranchiſe. 
ment, and upon ſuch a return a ſummons being neceſſary before he 
could be removed, and it not appearing on the record that he did 
not return, the disfranchiſement muſt be taken to be naught, 


But on the opinion of the other ches, no peremptory mandamu; 
was granted (5). "MF SL 
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(a) See Rex v. Heaven, 2. Term Salk. 428. 5. Mod. 254. 257. Rex a 
772 | Lyme Regis, D. ugl. 149. 160. 


Rep. 772. | 
(5) | Rex v. Chalke, 1. Ld. Ray. 225. 
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MICHAELMAS TERM, 


The Fourth of William and Mary, 
: In 
The King and Queen's Bench, 


Sir John Holt, Kut. Chief Fuſtice. 
Sir William Dolben, Kut. 
Sir William Gregory, Kut. FJuſtices. 
Sr Giles Eyre, Kut. | 
ir George Treby, Kut. Attorney General. 
ir John Somers, Kut. Solicitor General. 


: U 
* Williams againſt Saliſbury. _ __ Caſe 58. 


' T* want of cur. hic prolat. helped after verdict by the ſtatute r proter. be- 


| | of Qxford, profert hie in cur. literas adminiſtratorias. ed by verdict. 
Form after verdict, but ſubſtance on demurrer (a). | 


(a) See Hobart, 233. and the caſe of Morley v. Vivian, poſt. 38. 


Anonymous. EY Caſe 5$ 
| QIECIAL BAIL but diſcretionary in covenant, | | | 


N Anonymous. Cut 80. 
OLT, Chief Fuſtice. If a plaintiff bring error of judgment odgment in er>- 
H for the defendant, it is reviving the firſt action; —_— it 1s — — * 
proper for the Court to give ſuch a judgment as he ſhould have had 


below: but if the defendant bring writ of error, it is only to be 


Licharged; 


Tbe 
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| Michaelmas Term, 4. Will. & Mary, In B. R. 
Caſe 61. The King egainf Hicks. 


Information for JNFORMATION on 5 wy c. 4. * being 5 apprentice 
ng 2 ws, 1 for ſeven years, brought in the court of king's bench, though the 
PIG oo trade was 124 in Yorkſhire, . as” 


e. —— PER Curiam. It does not lie; though it was objected, that it 


proper county. Was not brought by a common informer ; and where debt wu 


8. C 1 Salk, brought upon a penal ſtatute, HALE held it maintainable (a); for 


374 the te of 21. Fac. 1. c. 4 not only enacts, © that all offences 
$. C. 4 Mod. « * a penal ſtatute, for which an informer may ground any 
158. &« actions, bills, &c. before juſtices of aſſiſe, &c. ſhall be ſued before 


8. C. 3. Salk. ( juſtices of aſſiſe, &c. of the county where ſuch offences & are 


* [ 31 ] © Weftminfer for ſuch offences ſhall be void.” 


7 DoLBEN, Juſtice. It was adjudged by HALE, that debt did not 
a 1. beg i. e doubt by him. 


| . HoLT, Chief Fuſtice. It was adjudged in the exchequer-chan. 


naſton, 3. Lev. 
71. contra. 


ber, that debt did not lie in Weftminfter- Hall, upon a penal ftatute 

for an offence in another county, in a caſe where he was of Coun. 
ſel (6). | | | : 

| (a) In the caſe of Barnes v. Hughes, (5) See Shipman v. Henbeſt, 4. Tem 

2. Vent. 8. 5 Rep. 10g. a 8 


Caſe 62. The King and Queen againſt Portington. 


Supertttiovs T7 JECTMENT  upan a ſuperſtitious uſe. —HoL7,Chief Jufi 
vſes void ; and L. The ſtatute of 23. Hen. 8. c. 10. makes ſuperſtitious ules void, 
though by . hut does not give them to the king (a). The 1. Edu. 6. c. 


| —_—_— — ives to the king, but does not extend to future uſes ſince. Where 


that does not fore it would be convenient for the heir to ſeek remedy ip parliz 


extend to future ment, according to Mo. 784. 
ones. 


5. C. 1. Eq. Abr. 96. 8. C. 1. Salk. 162. S. C. 3. Salk. 334. 


3 


() See Amb. 228. and the ſtatute 9. Gee. 2. c. 36. 


Caſe 63. Ball againſt Briggs. | 
Eſcape.  FYEBT vyon AN ESCABE. The defendant pleads'freſh A- 
Vide 3. Co. and re-taking of the party the fame day the bill was filed; and 

yn no plea, the action being once attached in the plaintif, 
0 f VVV 


. HILARY 


0 ms wy A — 1 


Nr 0&6 © Oo er 


| this ſtands, it is only voidable (a). 


. a 


W pallcd to him by the fine (45). Where the king, tenant in tail, with 


HICARY TEE 
The Fourth of William and Mary, 
I N - 
The King and Queen's Bench. 
Sir John Holt, Ku. C hief Fuſtice. 
Fir William Dolben, Kut. | 
Sir W liam Gregory, Ant. Juſtices. 
Sir Giles Eyre, Knt. Fe 


Hr George Treby, Kut. Attorney General. 
Sir John Somers, Kut. Solicitor General. 


*[ 32] 


* Symonds againſt Cudmore. Caſe 64. 
* 8 


4 1 He ANT in TAIL of a reverſion expectant upon a leaſe for Ita tenant in tall 


years, with the reverſign in fee to the ſame tenant in tail, remainder 10 
makes a future leaſe, and dies; the iſſue, before the com- himſeif in fee, 


mencement of the future leaſe, levies a fine. 2 8 | _ 1 _ 
The queſtion was, Whether the conuſee ſhould avoid the leaſe ? mence in futuro, 


5 | 5 5 nd die befor 
Erkr, Juſtice. He ſhall not: The leaſe is not void, but yoid- ws coca 


able: it takes hold of the eftate-tail, and charges it after the deter- ment of the 


mination of the firſt leaſe, and by poſſibility might have begun term, and the iſ- 


during the tenant in taii's life; though it would have been void if fue levies a fine, 


made to commence after his death; becauſe it ſhould not have the Jes ES 
againſt the co- 


iſſued out of the tenant in tail's eſtate, but the iſſue's: but now as nuſce. 


185 n a : S. C. 4. Mod. 1. 
But ſuppoſing the leaſe to be void as to the iſſue, yet neither he S. C. 1. Salk. 338. 


nor the conuſee can avoid it ; not the iſſue, becauſe barred by fine ; S. C. 1. Show. 


nor the conuſee, for the leaſe iſſues out of both the eſtates which 37% _. 
S. C. Skin. 284. 


; n ö 17. 328. 
reverſion expectant, grants the land in tail, if it were the caſe of a 3. Salle. 43 5. 


common perſon, held it ſhould operate on both eſtates (c). The S. C. Cerih. 257. 
rent iſſues out of all the eſtate, according to the rule in 5. Cz, 17. 6. SC. Helt, 666. 


| and rather than the leaſe ſhouldbe void, it ſhall ifue both out of the ly I. ren. 


7. Jones, 60. Bridg. 27. 1. Roll Abr. 843. 2. Atk, 204. 3. Bac. Abr. 324. Cruiſe on Fines, 
275. 4. Brown's P. C. 594. Cowp. 379. | ; 
(a) Co. Lit. 46. Cro. Eliz. 718. (e) 1. Cro. 103. Hutt. 96. 

(6) 1. Co. 8 ; | 

Vol. XII. . D reverſion 
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91330 
| SYMONDS 


againſt 
CppMORE. 


Vide tamen 
1. Inſt. 185. a. 
186. b. 


*( 34] 


3 Hilary Term, 4. Will. & Mary, In B. R. 


* reverſion in tail and remainder in fee; now the tail is extinguiſhed, 
and the conuſee is ſeiſed of a fee only, and fo the leaſe unavoidable, 
as derived out of it. And that the fine conſolidates both eſtates, 


and utterly extinguiſhes the tail, as to iflue, is proved, 2. Leo, 3. 
3. G. 51. b. 1. Cre. 478. Hab. 258. 323. 


And ALL THE WHOLE CouRT held with him in the ſecond 
point. | | 

HoLT, Chicf Fuſtice, and GREGoRy, Fuſtice. The leaſe is not 
void, not on tenant in tail's death, for if it were, no after- act could 
make it good, I. Roll. 260. ; but it may be made good. Soi 
Bridgman, 28. Dyer, 46. 2. Bulſt. 44. And therefore the iſſue 
has election to avoid it by entry, or make it good by acceptance of 
rent; and the iſſue, if he had ſtayed till the leaſe was out, might 
have avoided it; but the conuſee ſhall not have that privilege, be. 
cauſe none but privies in blood ſhall avoid ſuch leaſe. 


Dol sRx, Fuſtice, accorded in omnibus ] and ſaid, Siderfin wa 
miſtaken in the report of Oyus and Themajius's Caſe, as to time and 
true ſtating. | Th. 

HoLT, Chief Fuftice, agreed to the judgment, but differed in 
ſome things; and ſaid, if the leſſor and conuſor had been ſeiſed of 


reverſion only, he ſhould have been of opinion for the plaintiff, that 


the leaſe was void; for if a tenant in tail make a leaſe at a day future, 
and dies before commencement, 1t 1s void at the election of iſſue, 
FIRST, Becauſe the future intereſt is no eſtate until actual 
entry, and until then tenant in tail is ſeii-d, for before ſuch leſſee his 
only a right (a). And entry being neceſſary to a title, it is defeated 
by the tenant in tail's death; and if the ieflee afterwards enter, the 
heir may have treſpaſs againſt him (6). It is held to be a void leaſe, 
not becauſe it iiſues out of the eſtate of the iſſue only, for it charges 
the whole tail; but the true reaſon is, becauſe the leſſęe has notitk 
to enter until poſſeſſion devolved to the iſſue, who has a precedent 
and paramount right; and be there a poſſibility of commencing 
during the tenant in tail's life, who is leſſor, and it does not com- 
mence, or be it limited to commence after his death, the leaſe is void 
to charge the poſſeſſion of the iſſue. SFCONDLY, Where tenant in 
tail makes a future leaſe, there is no act appointed by law by which 
the'iflue can. avoid it until after the tenant in tail's death; and after his 
death, he can neither enter nor make Claim, or bring action, which 
are the only ways of def-ating an eſtate; yet there is none of then 
neceſſary to prevent ſuch veſting. Therefore the intereſſe termini 
is void as to the poſſeſſion of the iſiue, who has power to avoid it 
And he compared it to the caſe in 4. Co. 53. 1. Int. 218. feoff nent 
in fee, on * condition to pay a ſum of money at a day certain; 
afterwards the feoffee makes a leaſe of the land to the teoffor, and 
does not perform the condition, the fee {hall be adjudged immeci- 
ately in the feoffor; for he could not enter, and need make no clam, 
becauſe in poſſeſſion; and there would be 2 circuity if the law wen 


6% Co. Lit. 201. bitt. feck. 58. 459. (6) Dyer, 270. 
| other wil, 


„ mm mac as 


U 


a”. a: "I GT 


in partibus tranſmarinis infra paroch. is idle. 


: Hilary Term, PE Will. & Mary, In B. R. 


| otherwiſe, for the iſſue muſt permit the leſſee to enter, and then ouſt 


him; and beſides, this leaſe was made by a tenant of a reverſion : 


| then ſuppoſe he had granted over a reverſion and died, the grant 
| would have been void until the iſſue had done ſome act to confirm 
it (a). And if it ſhall be ſo in the caſe of a grant of inheritance, 


4 fortiori in the caſe of a leaſe. 
Now the fine levied does not corroborate the leſſee's eſtate, nor is 


B there any election in the iſſue. Firſt, Becauſe the time of his elec- 


tion was not come, which was not to have been until after the com- 
mencement of the leaſe. Secondly, When a thing or eſtate is or 


s not at the election of any perſon, the levying of a fine ſhall not 
extinguiſh the election, but only convey the eſtate (6). And there 


is a difference between a power to make a leaſe good, and an election 


to make it good or void; but when the conuſee has, by acceptance 


or diſtreſs, affirmed the leaſe, he ſhall be concluded to ſay the conuſor 


was iſſue in tail; which was firſt held Plawd. 437. And in 

another age, COKE was of the ſame opinion (c). But there being 

no ſuch act in this caſe, if this had been the point only, judgment 
& gught to have been for the plaintiff, | | 


(a) Litt. f. 608. 3. Co. 84, 83. (e) Eo. Lit. 47: 1. Roll. Abr. 190. 


(0) 1. ro. 302. 


SYMONDY 
againſt 


Cupworr. 


Bondler againff Orabb. Caſe 65. 


is amendable, but not if through want of ſkill, 


Can agarnſt Cary. 


it ſhail be tried where the agreement is made : and ſaying 


Ds - -.- l 


| | A MISTAKE of a clerk through careleſſneſs in an inferior court Amendment. 


| | Caſe 66, 
WHERE an agreement is at land, and a performance is at ſea, Raye: ol 
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uit in the ſpiri- V OTION againſt a rule for prohibition granted ona ſentence 


nul an inceſtu- jt null and void after the death of one of the parties (a). 


enn 


Tue Fifth of William and Mary, 
I N 


The King and Queen's Bench. 


Sir John Holt, Kut. Chief Juſtice. 

Sir William Dolben, Kut. „ 
Sir William Gregory, Kut. Juſtice: 
Sir Giles Eyre, Knut. 

Sir George Treby, Knt. Attorney General. 


Sir John Somers, Knt. Solicitor General, | 
| | | 
*[35] | 
Caſe 67. | 1 Anonymous. | 
In what vaſe i- OLT, Chief Fuftice. Where à common or @ Way i 5 
ile muſt de ſet claimed, the title ought to be ſet forth in the declaration; c 
1 but for a fair or @ franchiſe, which is no charge to ans h 


Yelv. 147 ther's ſoil, there Vabere debuiſſet is good, without further. i 
Poph. 1. Salk, 335. 4. Mod. 424- 1. Stra. 5. Comy. Rep. 7. 5. Com. Dig. © Pleader” (C. 3). 


Caſe 68. = Anonymous. . 
oyer muſt be HOLT, Chief Fuſtice. One cannot take advantage of an o · P 
—_ of an ori- "2 ginal, though never ſo vicious in recital, without craving oY 
Tidd Prac. 343. » 25 = 8 
Caſe 69. Hicks againſt Harris. 


tual court to an- in the ſpiritual court about an inceſtuous marriage, to declar 


ous marriage, | Ek 
pending which one of the parties dies, prohibition ſhall go as to annulling the marriage.—8. C 
2. Salk. 548. S. C. 4. Mod. 182. S. C. Carth. 271. S. C. Comb. 200. T. Jones, 213. Si Pa 

m 


10. 2. Vez. 245. 
(a) Harris, after the death of his wife died; but, notwithſtanding this event 
without iffue, married her ſiſter, by whom the Court proceeded in the ſuit, and e- 
he had ſeveral children. He was libelled clared the marriage to be void. 5. 6 
in the ſpiritual court fcr this inceſtuous 4. Mod, 182. 
marriage, and pencing the ſuit his wite | 
| Hort 


Eaſter Term, 5. Will. & Mary, In B. R. 


LT, Chief Fuſtice. The reaſon of the ſentence is to prevent Hiczs 
3 bt Je and there is no occalion for it here. Then _2«f 
| the party might have diſproved the ev idence, if alive. They cannot 

ye a ſentence to baſtardize the iſſue, that is only by conſequence 3 
and if they incrozch on common law, though they have original 


conuſance, we will prohibit. | | 
And a prohibition gzoad to declare the marriage void was 
eranted. | | 


HARRIS. 


| . [364 
* De La Baſtile agaiaft Reignald and his Wife. Caſe 70. 
* a homine replegiande, on the iſſuing of THE WRIT the de- In a homine reple- 


I fendant entered an appearance before the return of the writ with gland, hy 
the filazer. The ſheriff returned elongavit; upon which a DG 5 46 4 


withernam was awarded. proceſs is re- 
turnable and 

| A ſuperſedeas was moved for, becauſe appearance was entered, leads ann cepir, 
and offered to plead non ceperunt, there is no-need 


And they ſaid, wherever an elongavtt is returne |, and the defend- pela 


ant offers to appear and plead non ceperunt, it {hall ſtay the wither- tothe withernam. 
| nam, becauſe the end of the writ is only to bring in the defendants « © carth. 286. 


to appear and plead. | | | S.C.Comb. 200, 
hs 4. Mod. 183. 
And this the other ſide agreed to; and only prayed, that the de- Skin. 337. 
fendants might gage deliverance before it was granted. e 


Poſtea, Mich. 
| Hor r, Chief Fuſtice. There is no difference between a replevin 12 Will. 3. 
and a homine replegiando; for as the ſheriff can return nothing but More v. Watts. 
an elongavit, where he cannot find the thing to be replevied in one 
caſe, ſo neither can he in the other. And as to gaging deliverance, 
he held that was to be doue by the plaintiff only where the thing is 


replevied. f : | 
It was then moved, that the defendant ſhould find bail. 
But HoLT, Chief Fuſtice, Where the party appears on the day 


| proceſs is returnable, and pleads non cepit, there is no need of bail. 


Wherefore, PER CURIAM, a ſuperſedeas to the withernam was 
granted without bail. ET | 


Hodges againſt Steward, „ Caſe 71. 
(CASE upon a bill of exchange. The plaintiff declared on the A bil! of ex- 
” cuſtom of London, that where one merchant draws a bill on — payable 
himſelf, payable to another or bearer, and the perſon to whom it is . = = = 
payable indorſes it to a third man, the indorſee, on refuſal of pay- not aſſignab Tos 
ment, may bring an action againſt the drawer : and ſays, the de- 


nt fendant drew fuch a bill to F. who aſſigned it to the plaintiff, unde 3: 
d- accrevit, &c, 7 A* ; 
0 : S. . 3 Salk, 

| 68 


8.0 Skin. 346. S. C. Comb. 204, 1. Ld. Ray. 187. Foſtea, Paſch. 13. Vl. 3, Carter w. 
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Ird.hitætus af- 
ſemigfie will rot 
lie on a bill oi ex- 
change. 

Hard. 486, 487. 
1. 
1. Mod. 28 ö. 

5. Term Rep. 
483. 


| Caſe 72. 


If a tcitator 
might - fee the 
witnciſes ſub- 


Eafter Term, 5. Will. & Mary, In B. R. 


PER CuRIAu. There is a difference between a bill Payable 
ce to J. S. or bearer” and a bill © to FJ. S. or order (a) ;” and one 
is not affignable by the contract, the other is: there is no authority 
given to aſſign by the one, by the other there is (5). 


SECONDLY, This is a good bill between the indorſer and the 
indorſee, for the indorſement is in nature of a new bill. 


TrikDLy, Though there is no averment of the defendant's 
being a merchant at the time of drawing the bill, yet the drawing 
the bill was a * ſufficient trading and negotiation to this purpoſe. 


And Hour, Chief Fuftice, cited the cafe of Sarſefield u. Wither. 
ley (c): Action againſt W/itherley upon a bill of exchange; he plead. 
ed that he was not a trader, but a gentleman ſent into France to tra- 
vel, and for conveniency of a return drew this bill, &c. ; and judgment 
was given for the defendant in the king's bench ; but it was reverſed 
in tae exchequer chamber, becauſe his drawing a bill made him 2 
trader within the cuſtom of merchants as to a bill of exchange, 


FouRTHLY, The plaintiff having declared on a ſpecial cuſtom, 
for a bearer to have an action, and the defendant having demurred 
inſtead of traverſing it, though in truth there be no ſuch cuſtom, has 
confeſſed it. | | 


And fo judgment was given for the plaintiff. For though the 
Court ſhall take notice of the law of merchants, and if an action 
had beer: brought upon it, that demurrer would not have concluded 
the Court to give judgment for the plaintiff, or forced them to 
determine a thing otherwiſe than the law directs, yet they cannot 
take notice of culdents of particular places (4); and the cuſtom in 
the declaration being ſufficient to maintain an action, the defendant 


by confeiling it by demurrer has given judgment againſt himſelf, 


FirTHEY, A general indebitatus aſſumgſit will not lie upon a 
bill of exchange for want of conſideration ; but a bill is but evidence 
of a promiſe, and ſo but nudum pattum ; and therefore he ought to 
bring a ſpecial action upon the caſe, upcn the bill and cuſtom of 
merchants, or elſe a general indebitatus afſumfjit for money received 
to his uſe (e). 


(a) See Nicholſon v. Sedgwick, 1. Ld. 452. Minet v. Gibſon, 3. Term Rep. 


&ribe, it is @ ſubſcription ia his 


Ray. 180. 

(5) Foth bills of exchange and promiſ- 
ſory notes payable to bearer are negotia- 
ble. dee 3. & 4. Arne. c. 9. Emton's 
Caſe, 2. Show. 23. Gr-nt v. Vaughan, 
3. Burr. 1516. Miller v. Race, 1. Burr. 


481. 1. H. Bl. Rep. 569. Kyd en 


Bills, 19. 35. 
(c) 1. Show. 12 5. Comb. 45. 154, 
(4 1. Wilſ. o. Stra. 1187. : 


(e) See 1. Burr. 373. and Kyd on Bits 
114. © 


Davy and Nichols again/i Smith. 


At A TRIAL upon a feigned iſſue in afiſe, directed by THE 
HOUSE OF LORDS, concerning a will made of lands by J. G. 


preſence.—S, C. 3. Salg. 355» 


Tie 


Winds 
ww” a @@ a > ©® a oo oTXxX xc 


— 


Cc 


| ſence (a). 


| but where it is in writing only, it is but a parol agreement, an 
| therefore they have power, as here. axon 


Faſter Term, 5. Will. & Mary, In B. R. 


The queſtion was, Whether the witneſſes to the will had purſued Davy ax» 
the direction of the ſtatute 29. Car. 2. c. 3. of Frauds and Perjuries, ws: — 
in ſubſcribing their names 7 | N 


And PER CURIAM, If the teſtator lay in a bed in one room, 


and the witnefles went through a ſmall paſſage into another room, 


and there ſet their hands at a table in the middle of the room, and 
oppoſite to the door, and both doors open, fo that the teſtator might, 


| if he pleaſed, ſee them, though no proof he did ſee, it is ſufficient 
| within the ſtatute ; and therefore he ſaid, if witneſſes ſubſcribe in 


the ame room where a teſtator lies, but the curtains of the bed 
are drawn, this is a good ſubſcription ; and becauſe it is in the 
power of the teſtator to ſee, it ſhall be conſtrued to be in his pre- 


(e) By 29. Car. 2. e. 3. * All deviſes Salk. 688. Carth. $1. Eq. Caf. Abr. 
« and be queſts of any lands or tenements 403. Eccleſton + Petty, 1. Show. 3g. 


| « ſhall be in writing, and ſigned by the Broderick v. Broderick, 1. Peer. Wms. 
| « party fo deviſing the ſame, or oy ſome 239. Machel v. Temple, 2. Show. 288. 


« othet᷑ perſon in his preſence and by his Longford v. Eyre, 1. Peer. Wms. 740. 


d expreſs direction, and ſha'l be atteſted Right v. Price, Dougl. 241. Capon v. 


« and fab ſcribed, in the preſence of the ſaid Dade, 1. Brown's C. C. 99. Dormer v. 


| « deviſor, by three or more credible wit= Thurland, 2. Peer. Wms. 509. Stone. 
| « nefſes, &c:” The words in the pre- houſe v. Evelyn, 3. Peer. Was. 254. 
| ſince have heen held as ſynonymous to Gryle <. Gryle, 2. Atk. 176. Carleton 


ruithin the view. Sheers v. Glaſſcock, v. Griff , 1. Burr. 549. 


1 1381 
* Opy againſt Adiſon and Others. Caſe 73. 
] MOTION to diſcharge a rule for prohibition to THE COURT OF yariners wages 
3 ADMIRALTY, in a ſuit for mariners wages, upon ſuggeſtion ſuable in the 
| of a contract in writing made for them at land. admiraky court 
3 ; if by parolz 
| FixsrT, Becauſe they have a juriſdiftion. aliter if by a- 


And pxR CURIa, It is allowed, and nothing but conſtant feat. 


| practice affirms it ; but if there be a ſpecial agreement that mariners s. C. 1. Salk. 
E ſhall receive wages in any other manner than uſual, or if the 2 


der ſeal, in both theſe caſes prohibition ſhall go . Vide poſtea 
Een is ans probibicion Gaal go (0) 77s Cn 
Clay Snel- 


SECONDLY, They ſaid, there was no libel, then there could be a 


Eo Ccurts, 22. 
no prohibition. 2. Will 264. 


OPT. . 2. Stra 368. 
But PER CURIAM, If there be a citation, and the ſhip arreſted, 3. Term Rep. 


| though no formal libel, it is ſufficient (6). | 267. 


But on the firſt matter the rule was diſcharged. 


| (a) See How v. Napier, 4. Burr. the Court. upon a motion made by 
| 19509. Day v. Searle, 2 Stra. 968. MonTaGcusx, in the caſe of Barr v. Barr, 
bens v. Parr, 2. Ld. Ray. 1209. Mene - in the King's bench, in Micbaelmas Term, 
one v, Gibbons, 3. Term Rep. 267. in the fourth year of Queen Anme.—NoTEz - 
0%) This was faid to be otherwiſe, by 5 the former edition. 


4 Morley 
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Caſe 74. 


Vice ante, page 
30. 


Eaſter Term, 5. Will. & Mary, In B. R. 


Morley againf{ Vivian. 


T noc PaRATUS EST VERIFICARE held to be only form 
and thcugh it has been held ſubſtance, yet ſubſequent opinions 


have been contrary. 


Caſe 75. 


Fluſbind ſeiſed 
in right of his 
fe covenants 
with her to levy 
a fine to the uſe 
ofthe heirs of his 
body on her be- 


gotten ; the li- 


mitation is void. 
9. C. Holt, 730. 
S. C. 4. Mod. 


1253. 


S. C. Salk. 675. 
S. C. Skin. 351. 
S. C. Carth. 262. 
S. C. Show. 


Parl. Ca. 104. 


Fear ne, 40g. 
(210). 

4. Com. Dig. 

«©. Eftates* 
(B. 24). 

6. Com. Dig. 

66 Uſe" (B. . 
(K. 7.). 
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| Davis againſt Speed. 
FJECTMENT:. Huſband and wife, ſeiſed in fee in right of 

the wife, levied a fine to J. S. and his heirs, to the uſe of the 
heirs of the body of the huſband, begotten of the wife, and for 
want of ſuch ifTue, to the right heirs. of the hu band: the wife dies; 
the huſband dies without iſſue. 


The queſtion was, Who ſhould have the land, the leſſor of the 
plaintiff as heir to the huſband, or the defendant as heir to the 
mer. - LY 

DARNELL for the plaintiff, A particular eſtate ariſes to the huſ. 
band by implication, though this be not a covenant to ſtand ſeiſed, 
like Pibus and Mitford's Caſe, Mod. Rep. 122.159. where the eſtate 
for life aroſe out of the old eſtate of the covenantor new-moulded ; 
and to the purpoſe, 1. Rall. 240. 1. Int. 22. b. that an eſtate ſhould 
be raiſed to the huſband by implication ; but thoſe cafes are 
of conveyances made by him who had the eſtate before ; but 
* in this caſe, the huſband had no eſtate before, but all was 
in the wife; but notwithſtanding he ſaid, that the huſband having 
power to declare the uſes of the fine, and perhaps having iſſue at 
that time, and by that intitled to be tenant by the curteſy, he might 
not think it neceſſary to make a limitation to himſelf. But ſuy- 
poſing he ſhall have no uſe by implication, yet he ſhall have 2 
r2in«i:4er as a ſpringing uſe; and there is no need of a frechold to 
ſupparc ſuch remainder. I. Lev. 101. Me. 720. But the feoffees 
have a ſcintilla juris to execute it when It comes. 5 


NoRTHEY contra. There is no alteration made by the fine, 
but the wife is in of her old eſtate, there being no perſon to take a 
freehold in poſſeſſion Such an eftate might not be good at 
common law; but ſince the ſtatute of 27. Hen. 8.c 10 uſes mult be 
ſubje& to common law, and no fractions can be made in an eſtate 
ſettled to uſe. 3. Crs. 334. 2. Raſtal, 797. 1. Cro. 321. And 
the caſe in the Modern Reports is not iixe this; for that was 2 
covenant to ſtand ſeiſed, and this is by trani.nutation of polleſſion; 
and there is no eſtate left in the feoffee or conuſee, but only a poti- 
bility to ſerve future uſes. I. Cz. 157. The notion of a ſpringing 
uſe has been ſet up to ſet a fee upon a fee; but it was never knowi 
that the firſt uſe was a ſpringing uſe. | 

 HoLT, Chief Fuftice. The firſt uſe may be a ſoringing ule; 
for if I bargain and ſell to the uſe of another five years hence, this i 
a good future uſe; there is a difference between a covenant bo 


ſtand ſeiſed and a fcoffment to uſe ; for until the contingency 


happens, 


Faſter Term, 5. Will. & Mary, In B. R. 


happens, or the time comes for the future uſe's riſing, it ſhall Dari 
return again to the feoffor. A feoffment to the uſe of the right _ 
heirs of ; S. after the death of F. S. is a future uſe ; but if it RY 
vere limited to riſe after the death of one without iffue, this is void, —_— =_ | 

| 7 : 0 a ary, 
without a particular eſtate to ſupport it. So is Pell and Brown's Goodright ©. 
Ciſe, unleſs the dying without iſſue be within a certain term, as Corniſh. | 
within the life of a man; for otherwiſe the law will not ex- Poſtea, Paſch, 

d the veſting of it, but will conſtrue the limitation to be 11.7% 3. 


1 becauſe the poſſibility is foreign: Holcroft's Caſe in Moor Scattergood v. 
is expreſs. | | Edges. 


Judgment far the defendant (a). 


{a) A writ of error in pariiament was brought, and the judgment affirmed. Show. 
C. P. 104. 8 


* 


The King againſt Knowles. Ciaſe 76. 


DIT againſt Ch. Knowles, Eſq. for murder. Miſ- S. C. poſt. 55. 


nomer pleaded, and prays to amend ſomething in the plea. a 


Hol r, Chief Fuftice. Y ou cannot amend, for it is in parchment, 3 
and ſo a record; but when in paper, it is only a warrant to make a 5 C. 3. Salk, 


record by. S.C.Comb. 273. 
S. C. Carth. 27g, 


Fk and Dol BEN, Fuſtices. No difference between being 3. & Skin. 336. 


in parchment and paper; and therefore amended. i 517. 
S. C. Trem. 11. S. C. 1. Ld. Ray. 10. S. C. 8. St. Tr. 50. 58. Ante, page 20. 


| 1140 
* Anonymous. | Caſe 77. 


PRESCRIPTION for a pew in a church by reaſon of his Preſeiption for 


houſe ; affidavits made & that he was no inhabitant there, nor is Pe. 
© an inhabitant,” are not ſufficient; for poſſeſſion only is enough, 3. Lev. 73. 


without living there (a). 1. Burr. 440. 


(.) But ſee Stocks v. Booth, 1. Term Rep. 431, notis. Griffith v. Mathews, 


Rep, 428. Rogers v. Brooks, 1. Term F. Term Rep. 297, 


Anonymous. 1” | Caſe 78. 


IF one employ another to manage buſineſs for him, though no 
ſworn attorney, the party himſelt cannot take advantage of it. 


Anonymous. Caſe 79. 


HCLT, Chief Fuſtice. There ought to be no plea to the juriſ- No plea to the 
diction of the Court after imparlance, but the practice has JuriſdiQion after 
been only to make it a reſpondeas ouſter. A ſpecial imparlance mparlance. 
admits the juriſdiction of the Court, though it has been otherwiſe Raym. 34. 
ed. . 


- 


Anonymous. 
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by 


Faſter Ferm, $5. Will. & Mary, In B. R. 


Caſe ge.. Anonymous. | 


Prohibition to OTION for a prohibition to the ecclefafticat court in 
the fpiritual caſe of adultery, becauſe they obliged the party to anſuer 


court un an- on oath. 


fwering on oath | ; 
in a ſuit for a= And prohibition was granted guoad that, that he ſhould not au. 
dultery, fweron oath, but proceed as to the reſt. 


TukEN IT WAS MOVED, that there was «4 | 
providing for baſtard children. Porary penalty for 


But Cuzra—We will not grant it, becauſe the eccleſuſtica 
court proceeds only to the puniſhment of the crime of adultery, | 


„ Anonymous. 
| Praftice, 2 RULE ——— ſhall be ſigned on the eighth 
Tidd's Prat. day aſter incluſively in Hilary and Trinity Terms. | 
313. 631 692. : | Fe a 
Caſe 82. Anonymous. 


Witnefles. WW HERE ſeveral defendants are in an information, and ſome of 
Kely. 17. them have not pleaded, the attorney-general may enter a 
3. Keb. 136. ronpros as to them, and they are good witneſſes. 

3. Sid. 237. Stiles, 401. Saville, .34 4. Hawk. P. C. 7th edit. ch. 46. ſect. 


Caſe 83. | Anonymous. 


Rules for fign- IF THE PLAINTIFF give rules for ſigning . and rules 
ing judgment. are out, and no judgment ſigned before the eſwin- day of next 


See Tidd. Prae. Term, the plaintiff mult give new rules. 


601. 


TRINITY 


| TRINITY TREE M 


The Fifth of William and Mary, 
| IN 


The King and Queen's Bench. 


Sr John Holt, Kut. Chief Juſtice. 
Hir William Dolben, Kut. 
Sir William Gregory, Kut. Juſtices. 
Sir Giles Eyre, Kut. . 
Sir George Treby, Kut. Attorney General. 
Sir John Somers, Kut. Solicitor General. 


| *[ qu] 
* Wharton again Liſle. Caſe 84. 


ROVER AxD CONVERSION of ſeveral loads of flax. On Tithes of flax 
T not guilty pleaded, the jury found the plaintiff impropriatar are ſmall tithes, 
of a rectory, and the defendant vicar of the ſame ; and that ere ver ſown, 

about eight years ſince flax was firſt ſown within the pariſh ; for S. C. 3. Lev. 


| the firſt year the parſon had tithes of it, for the laſt ſeven the 365. 
vicar had conſtantly taken them, They find, that there were fx ww 4. Mod. 
hundred and ſixty acres ſown with corn, and #venty-/zx only with A f 
fax; that the vicar was endowed with [mall tithes. "Sos = 
The queſtion was, Whether flax were great or ſmall tithe ? 28 2 
: 356 


HoLT, Chief Fuſtice. The beſt way to diſtinguiſh tithes is the 8 C 3. Salk, 


place where they grow and are fown ; for ſown ina garden, they are 


5 - . 349- 
mall tithes; if ſown in a field, great: and this rule extends to corn, 1. Roll. Abr. 


hops, &c. 633. 


But Eye, Dor zx, and GREGoRy, Fuftices, The place is Cro. Car. 28. 
not material, but we ſhould only conſider the nature of the thing; 
corn be ſown in a garden, the parſon ſhall have it; i flax in a ,;, 
held, the vicar z but if the greater part of the pariſh be ſown with z. Com. Di 
ſmall tithes, th 2 s 

| tithes, the parſon. | 1 N 
For, by Dor BEN and GREGORY, Juſtices, otherwiſe the prin- L 
cipal part would be transferred to the vicar, | 


But 
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Trinity Term, g. Will. & Mary, In B. R. 
But EXRR, Juſtice, ſaid, in that caſe he ſhould not have them 
unleſs by uſage. | ; ; 
EYRE, Fuffice,. took a difference, which was not denied, as to 


tithes of hemp, ray-grals, &c. ; it they are ſowed for ſeed, theparſon 


Mu! 


Caſe 85. 


The clerk of the 


pe ice is not re- 
moveable by a 
ſucceeding ce 
retulorum, but 
has a tr<cho!d in 
his office. 
. 
426. 506 516. 
S. C. 4. Mod. 
167. 


8. C. comb. aog. 


S. C. Show. P. C 
158. 
S. C. Holt, 189. 
S. C. 1. Ld. Ray. 
161. 


| Ante, 13. 


ſhall have them, as of grain: if mowed, as hay, the vicar ſhall have 
them, as of herbs {a}. | | | : 


(a) On a bill in chancery claim-ng field ſowed with clover, which was cut 
great tied of potatoes fowed in large for hay, is ſmall tithe, Wallis v. Pain and 


quantities in the common fields, Hazv- Underhil, Comy. Rep. 633. 80 aſo, 


wicxE, Led Cbarceilor, determined, that that the ſeed of the ſecund Cutting of clo. 
the quantity makes no differ: Nce iN the ver is ſmall tithe, Wallis vv. Pain, Bunk 
nature cf the tithe, and adjucged them to 344 —Sce alſo Crouch v. Riſden, 1 Sd. 
be mall tthe, Sth v. Wyait, 2. Ack. 443. ; Tilden v. Walter, 1. Sid. 447. ; 


355. It has alto been decided, that a and the ature 11. & 12. Will, 3. C. 16, 


* Harcourt againſt Fox. 

JNDEBITATUS ASSUMPSIT ; and non afſump/it pleaded: 

The jury found the ſtatute of 37. Hen 8. c. 1. and 1. Jl. i 
ary, c. 21. and the ſeveral clautes in them about the clerk of the 
peace; that the Earl of Clare was cuſtos rotulorum of Midalefer, 
and that he named the plaintiff to be clerk of the peace, to exerciſe 
the office by him or his ſufficient deputy, guamdiu ſe bene geſſerit ; 
that the plaintiff was capable of the office, and duly admitted; that 
the Earl of Clare was afterwards removed, and the Earl of Bedi 
made cu/tos rotulorum ; who conſtituted by writing under hand 
and ſcal the defendant, during the time he was cs rotalorun, 
guamdiu the defendant fe bene geſſerit: and on ſolemn argument 
judgment for the plaintiff. | SS 

EvyRE, Fuftice. The plaintiff continues clerk of the peace not. 
withſtanding the Earl f Clare's removal; but if the plaintiffs 
title was not good, he ſhall not take advantage of the limitation of 
the defendant's title, thou h that be bad; guod DoLBEN, TJuſtic, 
agreed. What this office ormerly was, cannot be collected; but 
from 37. Hen. 8. c. I. this act was declaratory ; and the thing de- 
ſigned was, that the office ſhould be executed by able perſons, and 
be under the power of the cats. That ſtatute not well providing 
this, the ſtatute of I. Vill. & Ma), c 21. was made to take him 
out of the power of the ct, and put him under the power of the 
ſeſſions; and therefore this ſtatute has ſeveral reſtrictions more 
than the other. The words of this ſtatute plainly give him an 
eſtate for life, gaamdiu ſe bene geſſerit ; and this is an enacting clauſe, 


and excludes the limitation by the former ſtatute, for expreſſo urin 
et excluſio alterius; it is penned in an affirmative, which awaq; 


implies a negative. 
| GreGory and Dor nxx, Fu/tices, of the fame opinion; and 
they ſaid, that the words © that the cuffos retulorum thould nom. 
« nats (a) the clerk of the peace, where he found the place void 
Mite treos that He doe net nent on the coll 

plainly hes that he does not depend on the cs. 

(a) And this nomination may be by poſt. 199. alk. 467. 5 Mol. 32 
J ar9. without deed, Szundets v. Owen, Carth. 42 6. 

. Holt, 


Trinity Term, 5. Will. & Mary, In B. R. 


lor r, Chief I Nice, of the fame opinion. It is to be conſidered 
who this officer was; and it is plain, che ces rotulorum is no officer 


time immemorial, becauſe the commiſſion of the peace, to which it 


relates, is not ſo; for juſtices of the peace were not made until 


Fiward the Third's time, in lieu of conſervators; and the ſtatute 
which gives them complete power is the 34. £dw. 3. c. I.; and 


legally, even to this day, they have the power of the records; but 


| + becauſe of inconvenience that might happen, it was in the power 
' of the king to name a particular perſon for keeping the rolls ; and 


therefore all writs of error and certiorari are directed to the juſtices, 
hut actually the records are in the cuſtody of the cuſfos, and he is 
liable to anſwer all loffes to the king and ſubject reſpectively; 


HA cov 


gain 
Fox. 


1 


whence it is plain, no perſon could be cſtes rotulorum without 
being a juſtice of the peace. It was incident to the office of lord 


chancellor, in the name and ftile of the king, to nominate the cu/tos 


ritulorum without warrant or bill ſigned from the king, as he does 
at this day in all ordinary adminiſtration of juſtice ; as oyer and 


terniner, gaol- delivery, &c. Then comes the ſtatute of 37. Hen. 8. 
c. I.; and it-is thereby provided, © that he ſhall be nominated by bill 
« ſigned;ꝰ but becauſe of inconveniencies comes the 3. & 4. Edw. 6. 
and reſtores it again to the lord chancellor, without bill ſigned. 
Then comes this 13 of 1. Vill. & Mary, c. 21. concerning the 
nomination of clerk of the peace, who by the import of the words 
has an eſtate for lite, of which there had been no doubt if the word 
« only” had been left out. This act commits the power of the 


cuſtes without reſpect to his intereſt, and only as to his poſſeſſion; 


and the cuftos having executed the power, by putting in the clerk 
of the peace, the clerk is now in by the ſtatute and the limitation of 


it. In this ſtatute the words of 37 Hen. 8. viz. © as long as the 


« cuſtss rotulorum ſhall continue, are left out, and the words * ag 
« long as the clerk of the peace ihall demean himſelf well”? ate put 
in. As to the cu/tos retulorum the ſtatute of 37. Hen. 8. is reviv 

but not alſo cierk of the peace; if they had intended it ſhould have 
gone with the c»/tos rotulorum, there need not have been any clauſe 
put in. The deſign was to put the clerk. of the peace under the 
power of the juſtices, who could not diſplace him before. This 
ſtatute has made ſeveral alterations, and the parliament. intended to 


make a proviſion, that the ſeſſions ſhould be al ways furniſhed with _ 


agood clerk ; and that he might have encouragement if he executed 
his office well, gave him fo large an eſtate; and fo prevent the in- 
conventencies which may happen by embezzlement of the rolls, 
de. when the clerk is fo often removed, and the place held preca- 
ouſly, | = SE | 


Judgment for the plaintiff ; and it was afterward affirmed in 


3 parliament. 


Anonymous. 


Caſe 86. 


RoLT, Chief Fuſtice. An executor may juſtify payment of a via- Yelv. 23. 


ſtatute, when a judgment is luſpended by writ of error. 
| | . Mafters 


Poſtea, Men. 
5 Wul S May, 
Anonymous. 
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Caſe 87. | * Maſters againſt Marriot. 
Sc. 2 HERE a ſpecial requeſt in an aſſunipſit ſhould be alled N 
8. C. Skin. 347. and is not, it is fatal on demurrer, but helped after 2 
38. C. Holt, 26. | ; 
Caſe 88. Anonymous, 


1 WW HERE a certain perſon is mentioned, as if it were, if J. . 
| pay fo much money, &c. no notice is neceſſary; but if it be, 
as anybody ſhould pay, which is uncertain, there muſt be notice, 


Caſe 89. Anonymous. 

Forcible entry. IF A JUSTICE or PEACE record a force on view, you ſhall nat 
aver againſt it. 

Caſe go. 85 Anonymous. 
Pleading. ER Six SAMUEL ASHTREE. © Soluit ad diem” is no genen 
| 4 - iflue 3 but becauſe it is an ordinary plea, the clerk does not 

make up a paper- book of it. | | 
Caſe 91. Lamb againſt Archer. 


Term limited to QPECIAL VERDICT, that J. B. was poſſeſſed of a term for years 
and had iſſue two ſons, R. and J. by his wife E. and deviles to 


* R. after the widowhood of his wife Z. « during the remainder of 


| ive, living B. the term of years which I have to come in tail male; and for 


then to B. it isa want of ſuch iſſue as aforeſaid, then he gives to J. as aforeſaid, 
good limitation. The contingency has happened. | 


C. 1. Eq. Abr. FFP 
2 _ And THE WHOLE COURT held it a good limitation, for there is 
S.C.1.Salk.225. no danger of a perpetuity, becauſe the contingency was to happen 
S.C.Comb.208. within a life. Ihe words © heirs males of his body” in the limita- 
S.C.Carth. 266. ;- - 
9 tion are void, but the ſubſequent words are good; and the latter 

„e. 5 227. . < e 
8. C. Skin. 340. words will reſtrain the former, and make them good: and this 
3. Lev. 23. differs from Cibbens v. Somers (a), for there the dying without 
Palm. 48. 333. iſſue was indefinitive; and Child v. Baily (5) has been often ſhi- 


—— oy ken, and almoſt deftroyed, by ſubſequent reſolutions (c). 


(a) 8. Lev. 22. (e) See 1. Eq. Abr. 193. 
(6) 2. Eq. Abr. 192. 2. Roll. Rep. ©) s 
129. Palm. 48. 333. Cro. Jac. 459. 

I, Jones, 15. 
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MICHAELMAS TERM, 


The Fifth of William and Mary, 
5 „„ 
The King and Queen's Bench. 


Lr John Holt, Kut. Chief Juſtice. 

Sir William Dolben, Kut. 

Sir William Gregory, Kut. Juſtices. 
Sir Giles Eyre, Kut. 5 


Sir George Treby, Knut. Attorney General. 
Sir John Somers, Kut. Solicitor General. 


L 
* Anonymous. 2 3 Caſe 92, 


HEREVER coſts are adjudged de increments, it ought to Coſts, 
W be eidem guer. ex aſſenſu ſus, adjudged. 2. Saund. 107. 


Anonymous. Caſe 93. 


F ACTION be brought againſt an adminiſtrator by name of exe- Vide the next 
cutor, he cannot plead in bar ne ungues executor, and give in evi- Pe, Harding 
dence he was adminiſtrator, becadſe he allows himſelf to be ſuable. 2 


— 


Anonymous. | Caſe 94. 
J. there be a joint declaration againſt two, and attorney appears Appearance. 
for one of them, and takes a joint declaration, this does not imply 
appearance for the other. e 


| Anonymous. | | Caſe 95. 


NO DECLARATION ſhalP be entered after the ſecond Term, Practice. 
though a olle proſegui be not entered, which may be entered | 
in the Vacation after the ſecond Term, as of the ſecond Term, 
fua nen comparuit infra Terminum. : 

| | Midgleys 
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Michaelmas Term, 5. Will. & Mary, In B. R 
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Caſe 96. M.idgleys againſt Lovelace. 


Aſſignee of are- ASSIGNEE OF A REVERSION, and aſſignee of a term, The 

11 aſſignee of the reverſion granted over his reveriion, and 
ee mag afterwards brought covenant againſt the aſſignee of the term fit 
rent due before rent arrear before the grant of the reverſion. | 
— And on demurrer, rora CURIAa, If at common law the aſſionee 
| of a reverſion had granted it over, yet he might aiterwards have a 
8 [ 46 ] action of debt for rent, though he could not diſtrain or have 
$.C.Carth. 289. Waſte, becauſe his power over the land was determined. It is true, 
S. c. Holt, 74- where a man ſeiſed of a rent in fee grants it over, there he has 10 
Co. Lit. 215. remedy for the arrear, becauſe the diſtreſs, which was his only one, 
. ew rag is gone by the affignment ; but where rent is reſerved upon a leaſs 
Rue 34. for years it is otherwiſe, becauſe debt lies on the contract; an 

3 here the aſſignee ſhall have it as a fruit fallen from the reverſion, 


Judgment for the plaintiff. 
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Caſe 97. N Harding againſt Salkill. 


Adminiſtrator EBT againft the defendant as executor to one M. The de. 
and not execu- fendant pleaded, that M. died inteſtate, and ad miniſtration wa 
_ "2 in granted to him. The plaintiff demurred. ES 
. $.C.1.Salk.296. And it was ſaid to be a good plea ; for if he be adminiſtrator 
S. C. comb. 220. he is not chargeable as executor, or 2 converſo ; and fo is Dyer, 
S. C. Skin. 365. 305. 3. | ed 
S. C. Holt, 306. | | 
Ante, 45. Sed non allocatur, for that caſe is not law, and rather an evidence 
_ 0 charge the defendant than diſcharge ; this might have been wel 


Vide poſtea, 8 3 ö 
Mich. 7. Will.z. pleaded in aoatement, but it is no pics in bar. 


2 __ - And by HOLT, Chief Fuſtice, If an action be brought again 
1. Mod. 239. an adminiſtrator by the name of executor, and judgment againſt hin, 


8. Mod. 244 and afterwards another action is brought by the name of admini- 
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| one "Ra {trator, he may plead the former j udgment in bar, ultra quod, Ec, 
2. Lev. 235. iu iven fo intiſr. 

| e ee And judgment was giv , for the plaintiff, 

| 3. Fr. Wins. 349. | | 
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Caſe 98. The Maſter, Warden, and Company of Cutlers, in 
9  Bighamihire, againſt Buſkin. 


A by-law that F\ EBT oN A BY-LAw for forty ſhillings penalty, that a cutk! 
one mall on- ſhall keep no more than one apprentice. Breach aflignt 
dane ons, that the defendant duas perfonas ut apprenticios cepit ei cnftoaruih 


Prentice at . . 
ee good. and fo did not ſay that they were apprentices. 


Hard. 56. But CURia 2 contra; for the deſign of the Company was in this Þ 
2. Burr, 832. by-law to hinder any member from qualifying more than one a» nr 


time; but if he had taken one to live with him in the exerciſe of tix miſd 

trade for ſeven years, this is a ſufficient qualification, though tis "Rag 

party is never bound as an apprentice ; and he ſhail have © | 
privileges with one bound, ; 

| NoRTHE! d, C. 


Mickaelmas Terri, 5. Will. & Mary, In B. R. 471 
THEY moved, that the plaintiff might have coſts, the action Where in an 
Vine brought for 2 ſum certain of forty ſhillings as a penalty. ao 2 
I Ore. E. 55% . V | tain, as a per 
And ypER CURIAM, That is a ſettled caſe; and coſts were nat, the party 
Moor but with this difference put by Hor, Chief Fuftice, ©) have cofts, 
that where the action is brought by the party grieved, and the 22 224. 
penalty certain, he ſhall have coſts, becauſe the defendant ought to 3 C — 272 
have paid it without ſuit ; and when a penalty is given to the party 1. Vert. 133. 
rieved, it is certain to whom 5 ought to be made ; but where * 
brought by a common informer he ſhall not, for he is altogether un- 
certain, and has no title to money until he bring his action, and it is 
that veſts an intereſt in him. | | 


Colethirſt againſt Wiſeman. „„ 99. 


PRROR or a JUDGMENT in an action on the caſe in the infe- gt was the 
rior court of Hull. | | © ht A 


inferior court 


The error aſſigned was, that a capias was the firſt proceſs ; and cured by ap- 
the caſe of Tuthil v. Milton (a) was cited. tn 


But pER CUrIAM, That caſe is not law; and [6 it has been Mandy 
often ruled; for it is but a miſconveyance of proceſs; and is helped 1. ing, 315. ts 
appearance. ED. | 
The judgment was affirmed. | 
„ (a) Yelv; 158. 


Badgerly againſt Wood. Caſe 100. 


e | 

| PROHIBITION to the ſpiritual court for tithe pigeons, ON Tithe of pigeons 
ſuggeſtion that they were ſpent in the houſe. | ſpent in the 

| „ 


houſe not d 
HoLT, Chizf Fuftice, doubted. 3 "RO 


| I be King and Queen againſt Wright: Caſe 101. 
JNDICTMENT for foreſtalling centum et cctoginia aves por foreſtalling 
(ANGLICE © turkeys”). e aver,” AN- 


GLICE turkeys, 


Moved in arreſt of judgment, that it was uncertain, and could not good. 
de ſupplied with an ANGLICE. Stile, 313. Ney, 68. S. C. comb. 225. 


| But Cux 1A contra, on the authority of Hardres, 361. Which 
Was a Caſe in point. CE 


Jones againſt The Biſhop of Llandaff. Caſe 102. 


PROHIBITION granted to the fpiritual court, becauſe the Prohibition to 
| Was articled againſt his chancellor for inſufficiency and other the ſpiritual 
15 emeanors, and prayed that he might be deprived, which they court on = 
e no power to do; and they denied Sutton's C r e ee 
(a) c. Car. 65. 8 0 Codb 5 wr r 85 1 I 

Cr. V5 8. C. Codb. 390. S. C. Latch, 228. 8. C. No 4. | 
dC. Palm. 450. 8. C. Lit, Rep. 2, 22. N 1 „ 
| | The 
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Tr 481 Michaelmas Term, 3. Will. & Mary, In B. R. 
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Caſe 19. he King 487% Hebbard. 


Treſpaſs, aſ- HOL, Chief Fuftice. In treſpaſs, aſſault, and battery, if the 


r c1#tar thn 


a — . 


| — _ pending in the exchequer-chamber, The plaintiff demurred, 
1 And IT was ARGUED for the plaintiff, that an action lay; for 
ten would not lie before affirmance, it weuld be to no purpoſe that 
action of debt might be brought on a judgment; for after affirm 
ance the plaintiff may ſue execution; and no man that can ſue 
execution will be at the trouble of bringing an action of debt. 1. % 
236. is a caſe in point; and the difference there between a writ of 
error of a judgment in the king's bench and ſuch a writ of error a; 
this had no foundation in law. | 
uod HoLT, Chief Juſtice, concefſit ; for debt will lie in the 
common plcas upon a judgment there, after error in the king's 
bench, as well as on a judgment here, after writ of error in the ex- 


chequer- chamber. . 

Hor, Chief Fuftice. It is ſtrange, that a writ of error ſhould 
ſuperſede an execution by one mean, and yet allow a man to come 
at it by ancther : there was no remedy at common law for debt 

5 or damages, when a ycar had paſſed after judgment, but by action 
Ante, 43. of debt, until the ſtatute of eſlminſier the Sccond gave a ſcire faciu 
N after the year; and it is reſolved, 7e/v. 29. that an executor could 
not plead a judgment againit his teſtator after error brought in 
bar of a ſcire facias upon a ſtatute, becauſe it was doubtful whether 
it ſhould be affirmed or not: but I will be bound by conttat 
reſolutions of this Court, which are, that this is no plea in ba 
or in abatement. It is true, there have been ſome reſolutions to 
the contrary in the exchequer-chamber, and judgments have been 
reverſed there in my LoR D NokrTH's time for this error; andi 

ChiE BARON TURN ER's time, and particularly in the calc 

Danvers v. Smith; but that was a new notion. 


Dor skEN and Eyre, Juſtices, acc. (abſente GREGORY), 
EvRE, Juſtice, cited Med. 121. 5 


And THEY ALL AGREED, there was no difference between in 
being pleaded in abatement and in bar; and fo is the eighth d 
William the Third, PER TOTAM CURIAM. 

5 | | ' HILARY 


e 


1 fault, and bat - defendant in his plea vary from the time alledged, he muſt 
ii ery; 0 ern _ aver que eſt eadem tranſgreſſis; but where he agrees in the time, he 
1 endant 1 | | | 
38 plea varies from need not. ; : 

4 „ the time, he muſt aver gue ef cadem rang. .S. C. Holt, 548. 
| I Caſe 104. | Anonymous, 
| Tl Debt on a judg- FYEBT ox JUDGMENT in this court. He pleads in abatemeny 
| ment; plea quod adhuc reſpondere non debet, becauſe of a writ of error de. 
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HILARY TERM 
The Fifth of William and Mary, 
a | 
The King and Queen's Bench. 
Sir John Holt, Kut. Chief Juſtice. 

dir William Dolben, Kut. . 
Sir William Gregory, Kut. | Juſtices. 
Hr Giles Eyre, Knt. 


Edward Ward, EJq. Attorney General. | 
Sir Thomas Trevor, Kut. Solicitor General, 


— —— 4 | 
[49 ] 
| * Benſon againſt Scott. ELD Caſe 105. 
JECTMENT. Special verdict, that Scot was ſeiſed of A copyhold e- 
E copyhold lands in fee, according to the cuſtom of the manor, ſtate ſurrender- 
— and ſurrendered to the uſe of M. Collard, upon condition, ed on a condi- 
that on payment, &c. the ſurrender ſhould be void z the condition tion do be _ | 
is preſented broken; Scott dies; M. Collard is admitted, who ſur- Pa pt: 2 
renders to the leſſor of the plaintiff, who was heir to Scott. They win, on an 
find the cuſtom within this manor, that the wife of the copyholder performance of 
ſhall have her j7an4#-bank of the copyhold lands of which her huſ- the condition, 
band died ſeiſed; and that after the death of Scott, the defendant, defeat the wife 


; g 5 g f enderor 
being relict, entered, and was admitted according to the cuſtom, 5 free. 
and continues yet a widow. | bench. 


And PER TOTAM CuRlAu, The admittance of M. Collard $.C.4 Mod.251. 
ſhall avoid the Frant-hant, to which otherwiſe the wife is intitled; S. C. 3. Lev. 285. 
for though the leſſor of the plaintiff be found to be heir, yet that 8. C. Salle. 185. 
does not alter the caſe, for he comes in as purchaſer, and is in of 5 " 
her eſtate ; and the frank-bank is not inchoate by marriage, like s C.Carth,275. 
dower, for if it were a leaſe or alienation in the huſband's life S. C Holt, 160, 
would not bind it as it does, but it depends purely on the dying 2. Roll. Abr. 
ſeiſed; but this was defeaſible by admittance of the ſurrenderee; 58, 

and when that comes, the frant. banł mult fall with the eſtate out Gilb. e 21 
ot which it is extracted (a), | 5 8 


1100 dee Fareley's Caſe, Cro. Jac. 36. mous, 1. Freem. 316. Saliſbury vv. 
TRE v. Blecke, Cro. Car. 568. Hall Hurd, Cowp. 481. 
2. Arrowſmith, Poph. 105. Anony- 1 


„„ Anonymous. 
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TUCKER, 


v7 82 ] 


Deviſe for fifty 
years to A. if A. 
ſhould fo long 
live, and after to 
the heirs male cf 
A.; and for de- 
fault of ſuch i{- 


ſue to H. in tau; 


the remaluder to 
the heirs cf the 


body of A. is 


void, there be- 
ing no trechold 
to ſupport it, 
and the reinain- 
der to B. takes 


: Caſe 111. 85 


Fafter Term, 6. Will. & Mary, In B. R. 


SAMUEL EYRE, Juſtice. Theſe words are neceſſary in the con. 
cluſion of the indictment, becauſe he who owes no allegiance i; 
not indiQtable ; as an alien enemy, 7. Co. 6.6. 3. Inht, 11 

| | It. II. 
I. Inſt. 129. Dyer, 144. Hab. 271. | 

GiLtes EYRE accord, Every indictment ought to contain ſuf. 
ficient form 2nd matter, and 2n apt conclution ; and as to the two 
firſt of theſe, and that the fullneſs and certainty cannot be ſupplied 
by argument or implication, he cited 2. Cra. 20. 3. Cre, 9% 


c. Co. 121. And to the apt concluſions, and that without them 


they are erroneous, he cited 2. Cro. 527. 2. Noll. Abr. $2, where 
contra pacem is held a necetiary concluſion on indictment, and 
contra forman jta', has been held neceſſary upon * indictment on 
a ſtatute, and want of them error. 2. Cro. 142. And no words 
will ſupply this. | N 

Hor r, Chief Fuſtice, ace. An alien enemy cannot commit 
treaſon, and therefore theſe words are neceſſary, and cannot be ſup- 
plied by any other words, no not by debitum ligeantiæ minim pom 
derans, becauſe he may not well conſider allegiance, and yet not ac 
againſt it; nor by the words contra dominum regem verum et indi- 
bitatum dominum fuum, becauſe theſe are not words of neceflity, but 
put in lately; for in former times were only contra dominum regem 
1. Cre. 120. 122. And words unneceflary ſhall never ſupply 


words neceſſary and requiſite ; but I do not think theſe words 


neceſſary in the concluſion, but ought to be averred Comewhere, 
J have ſeen ſeveral precedents which have them in the beginning. 


Contra naturalem deminum will not ſupply it; and the omiffon 


of contra pacem is error, though breach of peace appears pl 
the indictment. ies 
 SamveL Evaz, Juſtice, delivered Juſtice GxEcov's opi- 
nion to be the fame. g | | 


ain) in 


Goodright againſt Corniſh. . 


FJECTMENT. Special verdict, that in the year 1663 one 

Knewling,teiſed of lands in fee, had iſſue three ſens, J. A. and 
R. and on the :wenty ſeventh of March made his will, and deviſed 
his lands to his fon F. for fifty years, if the ſaid J. ſhould fo long 
live; and after the determination of the ſaid term, then to the 
heirs males of the ſaid F. ; and for default of ſuch iſſue to X. in 
tail; the remainder to Robert the third ſon in tail male; remainder 
tothe right heirs of the deviſor. They find, that the deviſor dia 


ſeifed, that J. the {on entered, and in the third of the king and queen 


he ſuffered a common recovery, as tenant to the Præcipe, brought 
by one J. R.; that the recovery was to the uſe of himſelf for life, 
and after his death to his firſt and every other iſſue; and for 
default cf iſſue of his body, to the defendant in fee. They find 


effect preſcnily. S. C. 4. Mod. 255. S. C. Salk. 226. 8. C. Holt, 227. S. C. Comb. 254. $6 
Skin, 408. S. C. 1. Ld. Ray. 3. Vide poſtea, Paſch. 11. M ill. 3. Scattergood v. Edges, ante, 33 


} ; ö - » 1 that 
* yu 7 


Houle of Lords (a). 


Faſter Term, 6. Will. & Mary, In B. R. 


that 7 the ſon died ſeiſed without iſſue; the defendant entered; Goopntont 
and that K. the ſecond ſon died, leaving J. K. the leſſor of the an. 


pantiff. 5 | Coax len. 


And yrR CURIAM, J. had no eftate-tail, and the recovery 
did not bind R. who had good title. | 


HoLT, Chief Juſtice, relied on 2. Leon. 70. and ſaid, that if the 
words, © if the eldeſt fon die without iſſue,“ in that caſe, would not 
make an eſtate tail by implication in the eldeſt ſon, à fortiori the | 
words & in this caſe ſhall not, there being a term for years expreſsly ® [ 53 ] 
ven, which ſhall not be drowned by ' implication of law, 
And he likewiſe ſaid, that remainder limited by the deviſe to the 
keirs ofthe body of F. was void, having no freehold to ſupport it; 
and that per verba de præſenti one could not deviſe an eſtate to the 
heir of one living, but per verba de futurs one may, vi. to the 


| heirs of J. S. after the death of F. S.; and this ſhall enure as an 


exccutory deviſe : and ſo WIN PDHAM held in the caſe of Snow v. 
Caller, where he held a deviſe to an infant in ventre ſa mere good 
ger verba de futuro, viz. take after he was born, otherwiſe per 
vzrba de præſenti; and the remainder limited to the heirs of the 
body of J. being void, the next remainder limited to K. muſt 
take effect preſently. That this was not an executory deviſe 
to the heir of the body of J. it being limited expreſsly as a re- 
mainder. But admitting it were ſo, yet it could veſt no eſtate in 
J.; and he dying without iſſue, the eſtate deviſed to the heir of 
his body, though it did take effect as an executory deviſe, muſt be 


void. 


Reeve againſt Long. Caſe 112, 
FRROR in the court of common pleas in ejectment. Special s. c. 4. Mod. 
— verdict; J. Long ſeiſed in fee had three brothers, A. B. and 282. 
C. and deviſes theſe lands to 4. for life, remainder to the firſt ſon of 5: C. 3. Lev. 
A. in tail male, and fo to the ſecond and third ſons ; and for 3 Salk. 227 
default of ſuch iſſue to B. for life, and to his firſt, ſecond ſon, &c. $ C Skin. 470 
in like manner: the deviſor dies, A. being unmarried; A. marries S. C. comb. 252. 
aud dies without iſſue born, but the wife was privement enceinte S. C. Carth. 30g. 
with a fon, who is born after. The judgment in the common 855 | 1 2 
pleas was, that the poſthumous ſon had no title; and it was wot — 
afirmed here: and they held, that a remainder to the firſt ſon of 4. Mod. 259, 


A. was a contingent remainder, and fo muſt take effect, according cited. 


to the rule in Archer”s Caſe ; but at the time of the death of A. 

there was a default of iflue male, on which the eſtate veited in the 

policflion of B. and ſhall not be removed againſt the birth of a ſon 

alter. And this is no executory deviſe upon the rule laid down in 

2. Saund. 388, Where a contingent eſtate is limited to depend vide 10. & 174 
an 2 freehold capable to ſupport the remainder, it ſhall never be Fil. 3. c. 16. 


conſtrued an executory deviſe. This judgment was reverſed inthe Proviſion for 
| e His | poſthumous 


{a See S. ©. 4. Mod. 28 | | 
E4 , Anonymous, 
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c! Eaſter Tenn, 6. Will, & Mary, , In k. R, 


Caſe 113. 8 Anohymous. 


Ja A WRIT be returnable here, though it iſſue out of . 
this Court may ene tae ſheriff to return the writ, | 


Caſe 114. Andnymous.. 


IF A WHOLE TERM intervenes, there may be execution againf 
the bail, naſe. a writ of error in a parliament, 


TRINITY 


TRINITY TERM, 
The Sixth of William and Mary, 
IN 


The King and Queen's Bench, 


dir John Holt, Kut. Chief Fuſiice. 
Lr William Gregory, Kut. 1 
Sir Giles Eyre, Knt. Juſticec. 
Sir Samuel Eyre, Kut. 7 6 | 
Sir Edward Ward, Knt. Attorney General, 
| Sir Thomas Trevor, Kut. Solicitor General, 


Combes againſt The Hundred of Bradley. Caſe 115. 


CTION upon the ſtatute of Hugs AND Cry, by a ſervant A fervant rob- 

who was robbed of his maſter's money, bed of his maſ- 

| ter's money map 

LEvINz argued that he ſhould not; for by that means he might ee 3 

prejudice his maſter, by releaſing the action; and took a difference cry, and cannot 
between a ſervant, and a common carrier, and a ſheriff; for the releaſe. 


tyo laſt have a ſpecial property, and may have trover. S.C.Comh. 263. 


But PER CURIam, He ſhall not releaſe ; and 1. Brownl. 155. - = a 
is 2 full authority. | BE 303. 25 
8. C. 2. Salk. 613, Stiles, 156. 2. Leon. 82. 3. Mod. 288. 4. Com. Dig. Hundred“ (C. 3. ). 
0m. Pig. be Pleader“ (2. S. 8.). 3. Bac. Abr. 69. 4. Bac. Abr. 279. | 


The Count of Arran againſt Criſp. Caſe 116. 


HE PLAINTIFF made a leaſe to the defendant in 1675, reſerv- Covenant to pay 
ing ſuch a rent, and the defendant covenanted to pay the ſaid faxes generally 
rent & clear of all taxes and aſſeſſments whatſoever impoſed or to includes fara- 
Y * be impoſed,” and gave bond for performance of covenants ; and x 
1 debt on this bond, after * yer, the defendant pleaded & condi- { 55] 
tons performed.“ The plaintiff replied the leaſe and covenants, < c Sali 
an aſſigns for breach the defendant's not paying two years rent at 8. C. Holt, a 


as 


9 

e be 

„ 2 
Wor roller. rn ifs 


PP 


Trinity Term, 6. Will. & Mary, In B. R. 


cov or Lach- Day lat. The defendant rejoined, and ſays, he paid ſo much 

ARRAN in money, and ſo much in taxes payable by the act of four ſhillings 

. aid pen pound, amounting in all ro the reat due. The plainti 
demurs. 1 | 


] he queſtion was, Whether this covenant extends to charge 
the defendant with parliamenturq taxes, becauſe the word « py, 
« }jament” is not expreiled in the covenant ? 


At" a; . ² . Pr x C9 0t — — 
6 * 2 2 * 7 75 : 
E OO — j OR 
en 5 Fenin wum N 


FP 1 


aan tf ws 448+ 


And THE WHOLE Cour, except HoLT, Chief Juſtice, vu 
clearly of opinion it die. : 


; 3 8 | 
Departure. But per Hol r, Chief Fuſtice, Judgment ovght to be for the 
1. Int. 304. a. Plaintiff for a fault in pleading, though the Jaw, as to the matter, 


1. Lev. $1. be for the defendant ; forthe inatter of this rejoinder, being by way 
of excuſe. ought to be ſet forth in the bar; and as it is here ſet 
forth in tae rejoinder, it is a departure; for where before he ſay 


he performed the condition, now he ſays he is not obliged to it, 
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Jud ment for the plaintiff, 


3 The King and Queen again Knowles. 
On an intia. P HARLES ENOWLES was indicted for a murder, and the 
ment for murder indictment was removed into tne King's bench by certwrar, 


| by the name of and the defendant brought to the bar by babeas corpus; and he 
* plcaded in abatement to the indictment, that King Cha, th 
beteinentmiſno- in the ſecond year of his reign, did, by letters patent, produced now 
mer, that he was in court, create Milliam, then Viſcount Wallingford, Earl of Bir | 
Earl of Harb, bury, and granted the honour to him and the heirs males of his 
and held a gout body: that Iillicem Earl of Banbury died ſciſed of this honou ; 
N and tnat it deſcended to Edward Xnctoles, fon and heir of the ſad 
8. C. 1. Salk. . WNPilliam: that Edward dying without iſſue, it deſcended to 
— Nicholas Knoxvles, his brother and heir, and fon and heir-male of 
5. ©: 2. Salt. the body of 7YVidhem e and that Nichotas died, leaving iſſue an heir 
Th 3. Sai, Of his body, Charles the dofendant; by vii tue of which patents 2nd 
242. deſcents he became Earl of Banbury ; and becauſe he is not named 
ear 273. Earl of Banbury in the indicimenty ae prays judgment if he ſhall 
C. Carth. 27. h. ET | | 
SC. kn. 4.6, be put to anſwer. f 8 

8 T By ATTORNEY-GENER AL, proteſting that no part of the fa 
ry 3 3 . plea is rus, replies, that o the thirteenth of December, in the our 
"x 5 year of William aid ary, the detendant preferred a petition to the 
C. 8. Sc. Tr. lords ſpiritual and temporal in parliament aſſembled, in which, 
50. 58. alledging that he was a peer of this realm, he deſired that he migit 
be tried by his peers; and upon this {aliter proce/ſum fuit ſecundin 
* BY 55 ] gem et confuctudineim fetliamenti; yet it was reſolved, * con. 
OR bes dered, and ordered, by the lords, &c. that he had no hereditary 
right to the earivom of Banbury; and that his petition ſhoule be 

ciſmiſſed. To this repiication the defendant demurred. 
Saver Eyre, Juice. This order of the houſe of lords 
does not bar the defendant of his pecrage, nor conclude the Cour 
from examining the force and effect of the order. | 
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Trinity Term, 6. Will. & Mary, In B. R. 


ien Alt miſnomers here pleaded are within the juriſdiction The court "of 
= ker] and in ſuch a plea, the Court may judge whether * 
the party that ſo plcads be a peer, or hath a title to peerage, or], dity-of -alltis. 
no by 5 | | | * ___ © cords and judge 
; . EET. leaded 
ScoxDLY, That this Court ſhall judge of the validity of all 3 5 
judements and records here pleaded, and whether they are legal 
a; efectual or no; as of an act of parliament, what is one; that 
an act by king and lords is not a good one; and ſo they may judge 
of an order of the houſe of lords, whether the concurrence of the 
other eftates of parliament, or one of them, be requiſite : ſo the 


Court may take judicial knowledge of the proceedings in parlia- 


#* > 


ment, and of their committees /a ). 


As to the objection, that the defendant hath, by his demurring, 
confeſſed this to be a judgment ſecundum legem et conſuetudinem 
parliament! ; this is matter of law. ariſing thereon ; and demurrer 
confelſesonly matter of fact, as ſtated, and leaves the matter of law 
ailing thereon to the judgment of the Court {b). 


As to the order of the houſe of lords; all the books are, that 2 A peer canner 
peer cannot be degraded but by attainder, or by act of parliament ſ e); be degrad<d but 
nor can he by fine diveſt himſelf of his honour, as adjudged in Lord by attainder or 
Purle:#'s Caſe (d), becauſe the king and kingdom are intereſted 2 of Parla- 
in his honour, and therefore it cannot be taken away without their 
conſent. Where there has been a conteſt to whom an honour de- 
ſcended, upon petition to the king it has been referred to the lords, 
and by them examined, and their opinions reported to the king, as 
in my Lord of Oxford's Caſe (e). So in the caſe of a conteſt about 
prececency (F). And it is a great reaſon that the king, who 
creates all peers, ſhould be party to their deprivation. 


To the plea; it is ſufficient, without averring Banbury to bein 
England ; for the creation being by letters patent under the great 
feal of England, he ſnall be intended an Engliſb peer; for it is the 
letters patent, and not the title, that makes an Engliſh peer; and 
therefore the title may be taken from a foreign place, as Earl of 
Angus, Duke of Albemarle. | 


And as to the objection to the coneluſior of the * plea, where it [ 57 1 
is ſaid, © et hoc paratus eſt verificare,” without ſaying, per re- 
® cordum,” and without a writ to certify his peerage, that is well | 
enough, Trial by writ muſt be appropriated to peers created b 

writ ; but peerage by patents appears by the parents themſelves, 

Where my Lord Cake, in his Sixth Book, ſays, that baron or not 9. Co. 31. 
daron js tried per record, he ſays, baroneſs by marriage, being mat- Poſt. 61. 

ter of fact, is triable by jury; and fo are the deſcents in this caſe : 

the patents produced are good evidence of the firſt creation; but 

tte plea, conſiſting of matters of fact, had been ill if it had concluded 


(a) Lake v. King, 1. Saund. 133. la) 
Dan 5 (e) Jones, 97. 
: (c) 4 Inft. 355.  Cotton's Records, (f) uv. co. 1. 
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Trinity Term, 6. Will. & Mary, In B. R. 


Tux kise to the record; but as it is the defendant's plea is good and the 
a Qrrex replication ill; and therefore the indictment ought to be quaſhed. 


againſ} PR * 8 
KnoWLEs. GILES EYRE, Tuftice, acc. to the laſt point in terminis ; forthe 


patents produced have verified the firſt creation of his Peerage, 

for the patents are a complete creation without more. 12. G. 167, 

1. Ii. 16. Ney, 150. When a patent is pleaded and produced 

in court, nul tiel record cannot be pleaded to it; the deſcentz 

Defcents are pleaded are matters of fact, and nobility gained by matter of fact js 
matter of fact. triable by the country; and the cafe is tne fame if gained by deſcent; 
there is no neceſſity of having a writout of chancery to certify whe. 

ther one be a peer by deſcent ; and none of the caſes at the bar for 


that, is applicable to this, for they are all writs of privilege and ex. 

emption. As to the ſecond objection, that Banbury is not an | 

En21i town, he held as before, and ſaid, that an Jr iſb Peer may he 

created under the great ſeal of England. but then there muft be 

ſpecial and expreſs words, v:s. an earl iz regno Hiberniæ, Sell 

Tit. Hon. 696. The reaſon of a certain place from whence to take j 

the title was to make an eſtate- tail within the ſtatute de Donis 

which extends only to limitations which concern lands and tene- | 

ments; and therefore without naming ſome place a limitation of , 

an honour to one and the heirs males of his body would be a fee. q 

ſimple conditional at common law, and if fo would be forfeitedby Wi * 

attainder of felony, as an eſtate- tail of a baronetſhip, which is not F 

created of any place. 12. Cs. 81. 3. The defendant need not n 

aver that he is unus parium Angliz, for the pleading of the patents 55 

Adimop having and deſcents ſhew that ſufficiently; but a biſhop, who is a peer 0 

o patent to ratione tenure jure ebiſcapatus, mult plead he is unus parium Angle, a 

_ 18 3 _ he having no patent to produce. As to the replication, he held that Wi ü 

parim Auglir; does not avoid the plea, for the order of the houſe of lords is no 6G 

no: ſo of a lord. judgment nor bar to the defendant, for peerage cannot be taken 
"#1 £8 ] away but by * attainder or act of parliament, or by ſcire = 
: here created by letters patent) to repeal thoſe patents; for the 

Peerage cannot King cannot revoke them, becauſe it is a common-law conveyance, | 

be revoked. and thereby an intereſt is veſted and ſettled in the patentee. A writ '. 

. Inſt. 16. b. indeed may be ſuperſeded before an actual fitting of parliament, | F 

2. Inſt. 9. b. but otherwiſe of an honour created by patents. A writ gives aſæ = 

A writ gives a in the honour without expreſs words; but in caſe of letters patent, th 

fee in die bo, the eſtate in the honour mult be limited by apt words, or elle itis dt 

nour, but . 5 3 f th 

letters patent it VOIG 3 it may be intailed, and mult deſcend according to the intent f 

muſt be limited of the common law, and was forfeited for treaſon before the ſtatute 3 

by apt words. of 26. Hci. 8. 7. Co. 34. As to the order; every vote of ths 5 

lords is not a judgment; the defendant's petition cannot give tie 15 

lords a juriſdiction, if they had none before, but upon petition to : 

the king, and reference to the lords; and this has been the courk f 

uſed in my Lord Delaware's, Oxford's, Abergavenny's, Purbect'y al 

and F:itzwater*s Caſes; and this courſe is moſt reaſonable, that the Fo 

king being the fountain of honour, as nobility cannot be created 1 

without him, fo it ſhall not be determined without his conſent i * 

An ea is = parliament. An ear! is a public officer in time of war and peace, 155 


public oincer. and the kiag and ſubjects have aa, inte reſt in him. 7. Go, 6 
: ; | e "Jv 
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Trinity Term, 6. Will. & Mary, In B. R. 
12. Go 28. 4. Infl. 126. The king, by his prerogative, having Tur Kixe 
election of any of his courts to try his cauſe, he may, by indorſe- * Quzzx 


ment of ſuch petition, refer the trial of it to any court, and thereby . 2 


5 : a 7 . 
ves the Court a juriſdiction of it. There is no precedent where N 


the lords exerciſed a juriſdiction to determine the right of peerage | 

without ſuch reference. The lords have a juriſdiction over their The lords have 

members as to their ſitting in parliament and prececency there, but power as to 

| not over their members eſtates and inheritances in their honours ; LR 

but they are to be determined by common law. Their order does Wa . TD 

not bind the liberty of the ſubject 3 as 2. [n/?. 47. about ſending of the members. 

| able lawyers 1nto Ireland. Inferior courts are not tied up from Show Put 
judging their proceeding void; as if a writ of error be brought in ,, 

parſiament of a judgment in the common pleas, whereas it thould Cora refolved 

have been in the king's bench; the common pleas may adjudge the in the lords. 

writ of error void, and no ſuperſedeas, and may award execution; 

or the king's bench, notwithſtanding this error, may examine the 

judgment upon writ of error. As to the demurrer ; that confeſſes | 

only matter of fact, and not of law; ct lex parliament! is matter of Kei. 56. 

law. As to the precedents ; they are petitions, ſitting the parlia- | 

ment, for trial. A peer cannot waive his * trial by peerage; + [ 56 * 

3. Inſt. 30. but the king is not bound by their order for a trial, for | 

he may chooſe whether he will appoint a high ſteward. In the 

Led Preſton's Caſe, there was no creation of honour at all; it was 

| not under the great ſeal of England, and the ſetting it up 

was à crime next to treaſon. Pzercy's Caſe concerned pre- 

cedency for a place to ſit in the houſe; and after ſeveral trials 

and tranſlations below, and depoſitions and Counſel heard 

| there, he was declared an impoſtor ; and ſo concluded for the defen- 


dant. op | 
_ Gaecory, Fuſtice, accord. in omnibus. 


Hor, Chief Fuſtice, The plea is good, and the replication 
bad, By the plea, the defendant has made a good title to the dig- 
ity in the anceſtor by letters patent, and by deſcent to himſelf. 
Fmsr, As to the exception that it does not appear that Banbury 
is an Engliſh town, he ſaid, an earl created by letters patent under 
the great ſeal of Ex; land ſhall be intended an Exgliſb peer, if not 
otherwiſe expreſſed ; and to make this the clearer, he examined 
the original and antiquity of earls. An earldom formerly conſiſted 
| of three things, dignity, office, and revenue. As to the dignity : Earl, what. 
Before Edward the Third's time there were only earls and barons ; 
Larons were firſt created by tenure, and afterwards by writ, and 
lace 17, Rich, 2. by letters patent; earls were always created by 
patents. Seld, Tit. Hon. 530. 538, 539. Secondly, Their office Poea, Mich. 
is of truſt, for the ſafety and defence of the realm; they zre not 7: N 3. Lord 
called comites from the county, but à ſocietate regis ; they aſſiſted zd Lady Ger- 
ſg King in war and peace; and therefore an earldom in tail before 5 4 
2". Hen, 8. was forfeited for treaſon, by a tacit condition annexed © © ©? 
i" au, becauſe of the breach of truſt and confidence in the party 
nt was made noble, and ſo contra offcit ſui debitum. 7. Co. 34. 
| | Thirdly, 
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Trinity Term, 6. Will. & Mary, In B. 


Tux Kix Thirdly, Their revenues were caſties, or ↄther profits annexed tg 
axB Qerxx their honours, and ſuitable for the ſupport of their dignity ; which 
ee . Was the reaſon that by Magna Charta an earl's heir was to pay 2 
| relief of an hundred pounds, whatever was his portion; and the 
relief of an ear] and a baron were ſettled at different rates: butin 

proceſs of time, theſe revenues annexed to the honour diminiſhed; 

but while the revenue was annexed ſuh nomine et honore, the reliet 

continued the ſame ; and therefore the words are not /b nomine e 

honore, but ad ſuſtinendum nomen et onus. 2. Iuſt. 9. f. Inſt. 88,1, 

So the revenue not being annexed, as formerly, earls have not pail 

relief pro integro comitatu, but as other perfons, according to their 

ſleſñions; but the place from whence an earl is named is but: 

es | 60] * titular diſtinction, and no part of the dignity. The earldom is 
not confined to the place, but extends through the whole kingdom. 
SECONDLY, The great ſeal is proper and peculiar to Englans, 

and to no other place; for by that ſeal the king acts as King of 

England only, without reſpect to any other dominion. If before 

the conquelt of Treland one was created by Eugliſb letters patent, 

and the title was the name of a place in /re/and, he would certainly 

have been en Englih, not an Iriſb peer ; and fo it is now; forthe 

conqueſt of Ireland being an external accident, cannot alter the 

conſt ruction of patents and laws of England. The intendment, 

that Banbury is out of the realm, is a foreign conſtruction: though 

the king by Engliſh patent may create an earl of Ireland, yet thit 

mult be by expreſs words, becauſe it is a ſpecial act of prerogative; 

for the great ſeal extends into Ireland, becauſe ſubordinate, and 

ſubject by conqueſt ;' and the king's patents may be conſtrued as 
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ally named. Seld. Tit. Hen. 696. In the creation of nobles, iti 

not. mentioned in what county tue place is from whence they take 

their titles; which would be, if neceiſary that the place ſhould be 

in England. Many Engliſb earls have titles from foreign parts, 

Sir Richard MoodvillÄ was created Earl of Rivers : There ws 

an antient family called Rivers, that were Earls of Devon in King 

Edward the Third's time, but there is no place to be found of that 

name. Since 21. Hen. 8. patents of carls have had theſe additional 

words in them, that the patentee ſhall have /edem et vocem in par. 

liament. inter comites Angl. but the Earl of Rivers's patent has no 

fuch words, or any other than are here pleaded by the defendant. 

An earl need not As to the defendant's not averring that he was unus parium, Ee. 

aver that he is an earl in pleading need not make that averment; and 6. Co. 5þ 

unus parium in- and 8. Hen. 6.9. in which that is made, is in caſe of baron on. 

S. Baronindeed is an addition; if created by writ, it is no part of tht 

Baron created name; if created by patent, it is. But a baron mult not plead or 

dy patent fat be called only daminus, but muſt ſay parliamenti; for one map be 

of the s called dominus, as an earl's ſon, and not be a lord of parliament. 

Beſides, the defendant here does not claim a privilege as ape 

but pleads a miſnomer in the omiſſion of his title, which being give 
him by letters patent is part of his name. Being a peer or lord 


not if by wr. t. 


: 


aQs of parliament, which extend not to Ireland if it be not ſpeci | 


3- Inst. 26. parliament does not exempt him from being indicted here, and m | 
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ore not material in this caſe. He that claims benefit of trial by 1 
ers muſt (hew himſelf to be unis parium, Sc. ; but * this plea 5 
ino more than if a kn ghthad pleaded miſnomer in not being named Know. as 
: knight. As to producing a writ to certify the peerage, it is to 75 
de anſwered, that there be ſome barons, and one earl, ſo antient, 3. Inſt. 30. 
that their commencement cannot be ſhewn ; ſuch can no way in- 

title themſelves but by preſcription ; and ſuch ought to produce a 9. Co. 31. a, 
writ that ſome of their anceſtors fat in parliament, and then derive 49. a. 

a tile by deſcent from ſuch anceſtor to him that pleads it. In the 
„ G. 15. Calvin's Caſe, if compared with other books, is no more 
than that it ſhall be teſtified by record of parliament if the party or 
his anceſtors ſat as peers in parliament ; which proves, that if any 
anceſtor appears on record to have been à peer, as here it doth by 
letters patent, it is ſufficient, and that title may be derived by mat- 
ter of fat, as hy deſcent. The writ intended is in nature of a writ 
of privilege 3 if founded on record, it teſtifies matter of record, and 
ic concluſive; but if it certifies matter of fact, as it muſt do in ſuch 
acaſe as this, it is traverſable, notwithſtanding ſuch certificate, and 
therefore ſignifies nothing; and therefore if the plea ſhould con- 
clude, et hoc paratus eft verificare per recordum, it would be ill, for 
tic only matter traverſable is matter of fact, A writ to certify 
their deſcents would be vain ; for where a writ certifies a thing 
which lies as much in the conuſance of the court to whom it is 
certified as of the court which certified it, it is needleſs. Upon 
pleading creation of peerage by writ, ſuch writs are brought for 
exp2dition, not neceflity, but to prevent the delay which would be 
ona traverſe and taking iflue on the ſitting of the parliament, which 
traverſe cannot be after ſuch certificate. So if the defendant, in 
his plea, ſhew the letters patent that created the honour, they cannot 
be traverſed, or iſſue taken on earl or not earl, except the patent 
be denied, which cannot be, becauſe it is produced; and theſe 
patents are not like thoſe of lands, where non conceſſit may be 
maintained by matter foreign; as that the lands do not appear under 
the deſcription in the letters patent; or that there ared:vers lands or 
tenements of the ſame name. As to the replication, that does not 
conclude the defendant : F:rſt, Becauſe the order is no judgment 
of parliament ; ſecondly, the plea pending does not concern the 
ute of his earldom ; thirdly, there is notuing in this order to bar 
bim from enjoying the right and title of earl. Firſt, It is no judg- 
ment of parliament. I hat court conſiſts of king, lords, and com- 


* mons, Cromp. Furiſd. of Courts, 1. 4. 1:/t.1. Dyer, bo. * | 62 ] 


Ante, 57. 


The authority of the touſe of lords is legiſlative and judicial. 
The judicial power is actually executed and adminiſtered by the 
lords, but is legally and virtually in the king ; if not, in the whole 
prliament, All judicial proceedings are either caram rege in 
parliaments, or placita de parliaments, or coram rege et Jus concilio 
parliaments. Ryly's Pl. Earl. f. 1. 114. 145. 157 63. 66. 267. 
292. Writs of error are coram nobis ad pr ſens parliamentum : 

e judgment per cur. parliamenti, and not per deminos ſpirituales 
tl emperales; and though the journals are by the lords ſpiritual 
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Trinity Term, 6. Will. & Mary, In B. R. 
and temporal, yet they are only as notes and warrants for the cler 
to make up the rolls by. Hob. 110. All courts mention the king, 
either to give them juriſdiction, or as party to the judgment, for al 

derive their juriſdiction from him. The lords then having double 


capacity to act judicially, as the court of parliament, or to act x;; 


icular houſe, we cannot know in which capacity they act hut 
by the ſtile of their orders; and if they act by the ſtile of the lorg; 
ſpiritual and temporal, they act as a diſtin houſe, excluſive of the 
other eſtates. In the court of king's bench, which is holden ceray 
rege, the judgment is not entered to be given per Jufticiariy, 
though they actually give it, but it is ſaid per cur. domini regis; 
and a judgment given in another form or ſtile would be void; and 
though the Judges give it, yet it would not be a judgment of the 


Court. This is an original cauſe, and therefore ought not to cone 


at the firſt ſtep to the Jaſt reſort : and the reaſon is, becauſe gene. 
rally original cauſes are mixed with fact as well as law, which is 
below their diznity to determine, becauſe it concerns only indiyi. 
dual caſes, and are not general points of Jaw, which reach to al 
cauſes within the like reaſon, If error in fact happen here, a writ 
of error lies not thereof in parliament, but here before ourſelves; 
and this is out of neceſſity, becauſe the parliament cannot try the 
fact: but out of other courts, inferior to the king's bench, error 
doth lie into the king's bench upon errors in fact. If the houſedf 
lords had original conuſance, the party would loſe the benefit of an 
appeal; and to have a man's right finally determined by the ft 
judgment is not conſonant to law: and therefore a writ of error 


brought into the houſe of lords of a judgment in the comma } 


pleas or exchequer, per ſultum is void. 4. {n/t. 21. So was the 
Earl of Macclesfield's Caſe. The * proper remedy for a title df 
peerage is by common law, by petition of right to the king, which 
he indories foit droit fait, Oc. and delivers it to the Chancellor, 
where there is occaſion; and in ſuch petition the party ought to kt 
forth his right and title, as the defendant doth here in his 5 and 
when indorſed and ſent into charcery, a commiſſion iſſues out to 
enquire the truth of his ſuggeſtion; and if the inquiſition find it 
true, then the attorney- general may confeſs it or traverſe it; and 
if upon the traverſe an iſſue is joined, the record muſt be fent into 
the king's bench, and there tried, and judgment given. Stam. 
. Prerog. 72, 73 And theſe proceedings are ſuch as are in other 
caſes, where the ſubject is aggrieved by the king or thoſe employed 
under him, whether it concern lands, perſonal things, &c. Asto 
the precedents cited; my Lord Delaware's Caſe was referred tothe 


lords, not by way of judicature, but for their opinions and advice; 
and if the lords had then conceived they had a judicial juriſdiction 


it is to be preſumed they would not have waived it, and lubmitt d 
to have taken it upon them by way of reference; and the quel 
did not in that caſe proceed judicially, by indorſement of the petition 


to the chancery; but the caſe concerning the lords, ſhe took Lyell 
advice, and compriſed it in an extrajudicial and amicable way: and, Þ 


fo was the Earl of Oxford's Caſe by confent, and not by Judgned 


IL Preſton's Caſe was, that he gave out in ſpeeches that he 


Triniy Term, 6. Will. & Mary, In B. R. 


if the houſe of lords; and Lord Abergavenny's Caſe is recited to Tur Kixe 
be by way of reference the Lord Mountjoy's Caſe was concerning 9 1 * 
tecedeney, and ſo within their conuſance as a breach of privilege, _ _ a 
and was a point neceſſary to be ſettled before he was introduced; 8 
but the inheritance of the dignity and title is not in queſtion 5 the | 


21 


5 


ws an £r:g/1/ peer, which aſſumption was a breach of privitege; |. 

and when ne was demanded to ſhew the truth of his pretence, he 

produced a patent, which appeared void, as if it had been under the 

French king's ſeal; and it was directed that he ſhould be proſecuted 

x2 criminal. Secondly, There is no plea pending concerning the 

nicht of the earldom ; the defendant's petition does not pray to be 

admitted to the earldom, but ſuppoſes him in poſſeſſion of it, and 

allo deſires to be tried by his peers. The lords on this could not ad- 

julge that he ſnould enjoy the earldom, becauſe he does not demand 

or pray that; no more can they that he ſhould Joſe it. Every judg- 

ment muſt be pro or con. anſwerable to * the demand of the plain- * [ 64 ] 
tf, and adequate and proportionable to it. Thirdly, This order 
2ppears to be no judgment, but an opinion: it is no excluſion from „ 
the enjoyment of the office or honour, which ought to be in every 

juagment; and it is not ſufficient that it declares the right: as in 

2 quo warrants, videtur Cur. that the defendant hath no title to 

the franchiſe, is not a judgment, but a foundation of the judgment 

only ; but the judgment ought to be gued amoveatur, Sc. for every 


judgment ought to be ſuch as it may be executed. So in Levett 


and HaiPs Caſe, 2. Cro. 284. judgment againſt the plaintiff, with- 
out vil capiat per billam, is not good. The judgment here is ſuch 
35 cannot be executed. The diſmiſſion of a petition is the form of 
a judgment in a court of equity, but not in a court of law. Ina 
judgment, it is not ſufficient that the party has no title, but it muſt 
be expreſsly adjudged that he hath none. As to the ſecundum legem 
cmſuetud. parliamenti, that is added by the king's council. only in 
terrorem. Lex parliamenti is lex terre ; and if a queſtion con- 


cerning it doth ariſe in a cauſe of which the king's bench has proper 


conuſance, the King's bench may adjudge of it as the ſpiritualcourts 

0 of temporal judgments, as patents, deeds, &c. for the conuſance 

of the principal draws to it the conuſance of the acceſſories and in- 

cidents. Dyer, 60. And this holds in caſe of privilege of parlia- 

ment; as in Sir John Benyon's Caſe, Trin. 14. Car. 2. in the Filing an origi- 
common pleas, where filing an original againſt a fitting member nal againit a fits 
vas adjudged no breach of privilege. So a writ of error in parlia- n ns 
ment, if a Term intervene after the teſte and before the return, hay ey 2 
bath been adjudged to be no ſuper ſedeas of execution. So on a vuege. a 
bateas corpus, the King's bench hath determined what continuance 

a commitment by parliament thall have. "That can be no law or 

cuſtom of parliament which is not grounded on precedents ; and 

there is none that ever any man's inheritance was determined 


per legem et conſuetudinem parliamenti. It is no new thing for our 


common-law courts to examine matters of this nature, which can- 
cer proceedings in parliament z we do but follow the examples of 
You, XII. | aur 


Tan RING 


ax» Quzzn Third (a), the biſhop certified to this court that the father ang 
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Trinity Term, 6. Will. & Mary, In 1 
our predeceſſors. In the thirty - eighth year of Edward 10. 


mother were married, but that the party was born in adultery ; 
the lords ſent a writ to the Judges, and ordered them to judge on 
the ſpecial matter; but the Judges did not obey. In Stantm'! 
Caſe (, * the lords commanded the court of common pleas to 

ive a judgment; the Chief Juſtice refuſed ; afterwards, in his ah. 
Ca the others complied, and gave judgment ; the king's bench 
afterwards examined the proceedings of the lords, and adjudged 
them void; as appears 15. Edw. 3. 1, 2. in the Oxford Library, 


We are not to delay the juſtice of the land, and the law of it ii 


(s) 38. Edw. 3. plies (5) I5. Edw. 3. Fitz, Abrid, « Vouch, 209, 


our rule; and for theſe reaſons let the indictment be quaſhed, 


But the defendant remained in cuſtody on a ſecond indictment, 
wherein he was named Earl of Banbury. * 4 


MICHAELMW 


MICHAELMAS TERM, 


The Sixth of William and Mary, 
| nn 
The King and Queen's Bench. 
Sir John Holt, Kur. Chief Fuftice. 
Fi William Gregory, Kut. 
Sir Giles Eyre, Knt. Fuftices. 
Lir Samuel Eyre, Kut. 1 


Sir Edward Ward, Kut. Attorney General. 
Sir Thomas Trevor, Kut. Solicitor General, 


. Sutton againſt Sparrow. | Caſe 118, 


PPEAL or MURDER de morte viri. It was carried down Appeal de rte 
A to be tried at ni prius in Yorkſhire laſt affizes, where wii carried 

both parties appeared; but the appellant did not put in downto be tried 

the record to try the iſſue, ER — | ect. 

And now Tyr CounsEL for the defendant moved, that the ——— 

appeal being not tried, it was either a nonſuit or a diſcontinuance. mer nonſuit nor 

. p 3 3 1 diſcontinuance, 

But Hol r, Chief Fuftice, was of opinion, that it was neither; but appellant to 

but ordered the appellant to pay coſts for not going on to trial, pay coits. 


| | 9 85 C. Hok, 2 

Ir was THEN MOVED, that the appellant might be called in; wit ** 
Which was done: her attorney appeared for her; which was held appearing ſor 
ſulicient, the appeal being brought by a woman. | the appellant 
| | 5 good, being a 

FI | 

Croſby's Caſe. i bet 5 66] 
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day of Term. R dicted above 


: Es two Terms for 
treaſon is afreſh indicted for the ſame ſpecies of treaſon, but differently laid; TRR Count inclined he 


Rould be bailed, but gave no opinion, 1 bailed him by their diſcretionary ny S. C. poſt, 72. 
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Michaelmas T erm, 6. Will. & Mary, In B. R. 


Ir was PRAYED en his behalf, that he might be diſcharged o 
bailed, having entered his prayer the firſt day of 7 r:nity Term laſt, and 
was indicted the laſt Term; and afterwards this Term again was 


' indicted for the ſame ſpecies of treaſon, but never tried on either of 


them. The Counſel alledged, that the end of the ſtatute was, that 
no perſon ſhould be above two Terms under the fame accuſatian; 


and if a ſecond indictment found ſhould prevent his being ſetat 


* Poftea, Hill. 
3. Wil. 3. The 
King v. Comit. 


liberty, at that rate, freſh indictments being found every Term, he 
will never be diſcharged, and ſo the ſtatute would be cluded, 


TRE ATTORNEY and SOLICITOR GENERAL agreed, if thecaſ 
had ſtood ſingly on the firſt indictment, he ought to be bailed; but 
there is another indictment for another treaſon : the firſt was for x 
foreign treaſon, in conſpiring the death of the king, and the oven · 
act was laid in Ireland; but the ſecond is for a treaſon in England, 


Hol r, Chief 8 The commitment and both the indiQments 
are for the ſame ſpecies of treaſon, though the overt-aRs are diffe. 
rently laid; but the laſt indictment agrees exactly with the com- 
mitment. Beſides, the prayer relates to the commitment, ſo that 
the party ought to be tried for the treaſon for which he is com- 
mitted within two Terms; and the deſign of the act was to prevent 
a man's lying under an accuſation for treaſon, &c. above tuo 
Terms. | 


Gites EvRE, Fuftice, ace. | 


But both declared they would give no opinion in the cafe, but 
bailed him by virtue of their diſcretianary power. 
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The King and Queen's Bench. 


S. John Holt, Knt. Chief Fuftice. 


Sir William Gregory, Knt. NE gc 
Sir Giles Eyre, Kut. T Fuſtices. 
Sir Samuel Eyre, Kut. 55 
Sir Edward Ward, Kut. Attorney General. 
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* The King againſt Larwood. +2 Caſe 120. 


NFORMATION againſt the defendant, ſetting forth, that a perſon may 
Ling Henry the Fourth had granted to the city of Norwich to excuſe himſelf 
be a county; and that the citizens and community ſhould for not = 
chuſe yearly a mayor and two ſheriffs ; and that King Charles the Pad =» g an 
Second . 85 the charter of Henry the Fourth, et ulterius con- count of his not 
ceſſit, that the mayor, ſheriffs, and aldermen, ſhould chuſe one having taken the 
theriff, and the citizens and commonalty the other; that the de- ſacrament. 
fendant, a freeman of Nerwieb, was elected ſheriff by the mayor, 8. C. 1. Salk. 168. 
&e. according to the charter of King Charles the Second, and upon S. C. 3. Salk. 
langt. ee — 
The defendant pleads in bar, quod non cepiſſet ſacramentum 8 C. Skin. 574. 
cenæ Domini hic infra annum, and therefore * be ſtatute of 28 — 
13. Car. 2. c. 1. ipſe eft incapax, et electio vacua, et inde notitiam 8. C. Comb 315. 
adit; and avers, that ad generalem ſeſſionem Norwici cepit ſacram. S. C. a. Vent. 
ſerund. 1, Will. & Mary, et ſubſeriphit declarationem ſecund. 248. | 
30. Car. 2. and is an inhabitant of Norwich. 7 _ AG an 


: . | 1 29. 
Replication, that the defendant at membrum Eccleſiæ Anglicanæ 6. Com. Dig. 
quolihet anno ſacramentum cane Dominice cepiſſe debuiſſet, et per t Viſcount 


iſedun ſuum proprium ee nou deber. - 1 (a 3 
F 3 | . Rejoinder, 35 — 437. 
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ne Term, 6. Will. & Mary, In B. R. 


Rejoinder, preteſlando quod non debuit, &c. he pleads the AQ of 
Indulgence, 1. Will. & Mary, and avers quod e/t proteſians di. 


ſentiens, Sc. and repeats the averments in the bar. 


And SIX SAM. ASHTREE pro rege demurs. 


After ſeveral arguments at the Bar, it was this Term argued by 
the Caurt. 8 | 


THE FIRST EXCEPTION Was taken to the information, that it 
did not appear by it that the defendant was lawfully choſen ſheriff, 
for King Henry the Fourth veſted the election in all the * com- 
monalty and citizens, and it is an intereſt veſted in them, which 
cannot be deveſted but by forfeiture or ſurrender. "The king by 
his letters patent cannot do this wrong ; and particularly patentsof 
confirmation cannot make this alteration. | 


But jt was reſolved by Hor, Chief Juſtice, and Gx coy, 
Juſtice (contra SAMUEL EYRE, Fuftice, who held, the acceptance 


of the ſecond charter by the commonalty did not ſufficiently appear), 
that the firſt charter had veſted the election in the populace, and 
could not be deveſted by the fecond, and placed in a ſelect number, 


without the aſſent of all, but by ſuch an aſſent it might; and that 
here had appeared a ſufficient acceptance, by the election alledged 
inthe information, which is an execution of the conſtitution in the 
ſecond charter ; and the defendant in pleading does not diſpute his 


election, but inſiſts on his incapacity. 


THE SECOND EXCEPTION was taken to the rejoinder, that the 
ſtatute of Indulgence ought to have been pleaded in bar, and that 
the pleading it in rejoinder was a departure. The defendant in his 
rejoinder may make good and fortify the matter in his bar, if it be 
ad idem; as if a ſtatute be pleaded, and he replies thatit was repealed, 
the defendant may in rejoinder ſhew it revived ; but here it does 
not fortify, but is new and not ad idem; for in the bar he inſiſts, 
that the election is void by the ftatute 13. Car. 2. and in the re- 
Joinder, though it is not void, which contradicts the bar, yet the 
Act of Indulgence excuſes it; and this was admitted on the deſend- 
ant's part; 5 | | | 


\ And RESOLVED BY THE Cour to be a departure. 


THE THIRD EXCEPTION. As to the effect of the Act of 


| Indulgence, whether non- conformity is an offence ſince the Act of 
| Toleratio, h 


Horr, Chief Fuflice, and Gites ExxE, Fuftice, would not - 


give any opinion, becauſe it was out of the caſe. 


But SAMUEL ExxE, Juſtice, declared his opinion, that the ſtatute 
did excuſe the defendant, though otherwiſe liable. = 


Tus FOURTH EXCEPTION. For the defendant it was urged, | 


chat the ſtatute of Indulgence was a general law, which need not 
+ be pleaded; and the defendant hath ſufficiently ſhewed himiſelf to 


be within the qualifications of it by the bar, 


— „ 


the conſtitution of the government; and this, 8 


Hilary Term, 6. Will. & Mary, in I. R. 
nt could not take Tas Ki 


But PER Curtan, it was reſolved, the def 
advantage of the ſtatute without pleading itz © 


Fixsr, Becauſe it is a private ſtatute (4), and extends only to 7 


proteſtant diſſenters, of whom no act before has taken notice. 1 


SECONDLY, Be it a private act or not, the Court cannot take 
notice whether the defendant be within it or not, if he do not ſhew 
himſelf to be within it, vi. not only that he is a proteſtant diſſenter, 
but alſo that he goes to religious meetings, &c. 
Tae PRINCIPAL POINT Was the matter in bar, whether the i 
#* omithon of the ſacrament excuſed the executing of the office d [ 69 ] 
upon the ſtatute of 13. Car. 2. : „ l 
And it was reſolved PER CUR TAM, 1 
Flas r, That the king can command the ſervice of his ſubject, 


and none can diſable himſelt. | 


Per Hor r, Chief Fuſtice, and G11.ss Eyre, Juſſics, reſolved, 
that the ſtatute was not made to deprive the king of the ſervice of 


' his ſubjects diffenting, but that they ought to qualify themſelves. | 2 


 Gites EYRE, Fuftice, reſembled it to the caſe of 23. Eliz. On ſuit on the 
which requires all people to come to church ; and held, that an — of 23. 
excommunication, which diſables a man to come to the congrega- ing to — 
tion, is no plea, becauſe it is in his own default. . 


And Hour, Chief Fuftice, ſaid, this caſe ſhall not be intendecl #92is 10 plea. 


not excuſe him from his duty and ſervice to whi 


contradict a maxim of law, that no one ſhall be jadthitted to ſtu tify N 
or diſable himſelf. And he ſaid, that in Lana, and other places, 
lince this ſtatute, diſſenters have been ele and ſubmitted ro a 


fine, and never diſputed it. 


But SAMUEL EYRE, Fuftite, differed, and ſaid, nemo debet Bis 
puniri pro eodem delicto, which here the defendant ſhould be puniſhed 
on this information for not qualifying. SzconDLY, He ſhall be 
puniſhed for the ſame omiſſion of the ſacrament by eccleſiaſtieal 


cenſures. THIRDLY, He ſhall be puniſhed for accepting the 


office without a qualification. 
Judgment was given for the plaintiff (5), | 
(a) By 19. Ces. 3. c. 44. it is declared © ant diſſenter within the Toleration Act, 
to be a public ſtatutc. ; 1. & 2. Will. & Mary, c. 18. and had not 
(5 But ſee thc caſe of Harriſon v. received the ſacrament. 2. Burn's E. L. 
Evans, n which it was iolemnly deter- 168. Cowp. 393. 535. 6. Brown's 
mined, that he may plead the ſtature Caſes in Parl. 181. 
73: Cer, 2. and aver that he is a proteſt= 8 . 
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WL — A g other things for mo⸗ 
3 8 [ ney won at play; and a general verdict. - 28 


| Ir was MoveD in arreſt of judrment, that indebitatus ally 
[70 7 does not lie; for though i Gat ef a die may alter the OW 
1. for where the money is ſtaked it is given on a condition precedent, 
S. C. poſt 258. Iz. the caſt of the die, yet this is not a conſideration to raiſe a debt 
ST. 5-Me%-73- or pcomiſe, but it is only a promiſe againſt a promiſe, for which the 


YE rk, e ale remedy is a pci action on the-caſs ® upon the mural ro 


6. Mod. 128. | Fu 
E -% * And to that opinion THE Cour ſtrongly inclined, although 
1 5. the caſe of Eccleſton v. Lewin was mentioned (a), where it was 

held a good conſideration : and ACHERLY cited Sherbourn v. 


4 


> Warlich | (3) to be ruled PER CUrian, that a general indebitatus 
. ow Rep. e lay for money won at play for the hazard; and Bret v. 

HFairebraſſe ſc) upon the fame point in trover: and THE Chur 
E Juosrick cited the caſe of Brown v. Ludlow (d), in HALE'stime, 


R _ 9 5 © "where it was adjudged, that an indebitatus aſſump ſit does not lie 


1  » agaialt-an acceptor of a bill of exchange, unleſs the money was 
-+2 2: +222” delivered to him to pay over; and that in that caſe, if there were 


Lee effects of the drawer in the hands of the acceptor it was not mate- 
| rial; for it was after verdict, where want of averment of effects in 
the hand of the acceptor had been aided by intendment, if neceſſatj: 
but becauſe tae point in queſtion was depending in the exchequer- 
chamber, in the caſe of Jac#fon v. Cottgrave (e), unreſolved, which 
was for money won on a wager, judgment was ſtayed here; and 
. afterwards by the exchequer- chamber, by them, and on adviſement 
with the Judges of the king's bench, it was held, that an indebitatus 
efſumpf;t would not lie; and the caſe of Jackſon v. Cutigraue was 
reverſed, and ſo in this judgment never entered (/). 
Poſtea, Mich. Six BARTHOLOMEW SHOWER cited a caſe where debitatu 
7-Will. 3. Ano. og ffunpfit lay for the winner againſt him that held ſtakes ; uu 
mos. © Hor, Chef Juſtice, conceſſit. N | 


- © (a) Eggieton v. Lewin, entered Hil.  (d) Brown +». Loudon, Hard. 48 
33. & 34. Car. 2. before PxMBESRTON, 2. Keb. 758. 822. 1. Lev. 298. I. Mod. 
. Chief Foftice, and afterwards affirmed in 285. 1. Vent. 152. 1. Free. 14. 
© rhe exch<quer-chamhber, 3. Lev. 118. (e) Jackſon v. Colgrave, Michaelmas 
(6) in the common pleas, in Trinity Term, 3. Will. & Mary, in the king 
Term, in the ſecond year of Filliam and bench, Roll 610. Carth. 338. 
| Mary. | (J) See S. C. poſt. 258. 
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4 The King's Bench. 

b Sir John Holt, Kut. Chief Juſtice. . 

5. Sir William Gregory, Kut. | . 

1 Sir Giles Eyre, Kut. Juſtices. 8 

er Sir Samuel Eyre, Kut. | 1 

. Sir Edward Ward, Kut. Attorney Genera. 

re Sir Thomas Trevor, Kut. Solicitor General. 

e- 5 f ö | | 

in | | 3 
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ch 1 ; 7 1 SID 

nd * Willams and Others, Executors of Mellys, againſt Cafe 122. 

nt = DN. Cary. Non AT 

* CTION urox THE CASE for a falſe return; whereon they An executor | Ie 
| A declared, that whereas the plaintiff's teſtator had reco- may bring action 

vered a judgment againſt J. S. for one hundredand forty 22 the cafe fer a 


pounds, and had ſued out execution by ſieri facias on this judgment, + 1k wa iS 


us 
od directed to the defendant, ſheriff of Milts; by virtue of which tator's time. 
fieri facias the defendant did levy goods to the value of one hundred 8 5 = . 
and one pounds, but made a return, that he had levied nineteen. og: y 2 
pounds of the goods of the ſaid F. S. and that he had taken other S. C. Salk. 22, 
| goods to the value of forty pounds, which remained in his hands S. C. 3. Sa. 
nas pro defect. emptorum; and thit the ſaid J. S. had nulla alia ſeu 249 > 3 
g3 plura bona, whereas the defendant did lev y goods to the value of - 5 Comb 26 
one hundred and one pounds, per quod actionem accrevit. S. C. Holt, 307. 


Ir WAS MOVED in arreſt of j dgment, that no action lay, becauſe OO ER Pay. 
it was only a perſonal tort to the teſtator, and fo not within the g com Dig. 
equity of the ſtatute de bonts teſt aſportat in vitd. 4. Edw.3 c. 7.“ Return 


cited. 1. Roll. Abr. 913. and Cre. Car. 297. (E. 3 
9285 a 1. Bac. 
7 Ap ir was ADJUDGED, that the action well lay for the exe- 166. 
N cutor, being within the equity of the ſtatute. EE 
| And 
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Eaſter Term, 7. Will. 3. In B. R. 


Wirttrany Hor r, Chief Fu tice, An action upon the caſe lies for an 
any Orazs, executor upon this ſtatute, for an eſcape out of execution in the 
1 teſtator's time; though it is a doubt in the Books, whether ſuch an 

GG action lies for an executor, in caſe of an eſcape upon meſne proceſs 
Carr. in the teſtator's time (a) : thatif the ſheriff take goods in execution 
on a fieri facias, they are now in the ſheriff's hands for the plaintiff 

uſe, and fo are as part of the plaintiff's perſonal eſtate; and if the 
ſheriff afterwards return nulla bona, the plaintiff cannot have any 

[ 72 J] benefit of the goods, “ but the defendant in the fiert facias wil 
| have good title to the goods by the eſtoppel occaſioned by the re. 

| turn ; ard the plaintiff is wronged as to that which is part cf his 


perſonal eftate. But on eſcape of the meſne procets there is only 
the loſs of the proceſs (6). - 


(2) Maſon v. Dixon, 1. Jones, 142. 5 EY 
(4) Judgment was g:ven tor the plaintiff, S. C. 4. Mod. 404. 


Caſe 123. | The King againſt Croſby. 


Whetherinfamy FOROSBY was tried for high treaſon ; and Aaron Smith wa 
ariſes from the produced as a witneſs. Kc had ſtood in THE PILLORY 


oa mea for giving inſtructions to Stephen Colleage. 


ment. Nen, 


5 C.5.Mod.rs, It was objected, that he was not a good witneſs. 


8. C. Sek S. SAMUEL EYRE, Juſſice, ſaid, his opinion had always been, that 


S. Cc. Hott, 753. the diſability follows the infamy of the fact, not of the puniſhment; 
3. Inſt. 33, 34 but waiving that, Smith was a good witneſs by the late act of 
3. Hale, 304. pardon (a). 
Gilb. L. E. 140. 5 | DE 
HorrT, Chief Joes, Though the pardon does not take away 
the former diſability, as a reverſal of a judgment does, yet it gives 
him an ability de nove (b). But he intimated his opinion to be, 
that the diſability followed the infamy of the puniſhment (c). 


Comparifon of At this trial, ſeveral treaſonable papers were produced, which 

_ no one” they ſwore they believed to be the hand-writing of the priſoner. 
5 | 

tainder,burmsy . And on this a queſtion aroſe, Whether compariſon of hands 

be uſed as cir- gore ſufficient ? | ; 

cence. Pr Cvuriam. It is not ſufficient for the original foundation 


of an attainder, but may be well uſed as a circumſtantial and con- 
firming evidence, if the fact be otherwiſe fully proved; as in my 
Lord Preflon's Caſe (d), his attempting to go with them into 
France, and principally where they were found on his perſon; but 


(a) See Rex v. Warden of the Fleet, Pendock v. Mackender, 2. Wilſon, 1% 
340. | Dee alſo Rex v. Davis, 5. Mod. 75 
) See the caſe of Cuddington v. Wil- Walker v. Kearney, 2. Stra. 1148, 
kins, Hob. 67. £2. and Renley's Caſe, Carter's Caſe, 2. Salk. 461. Rex » 
Cafes in Cro. Law, 2d edit. 342. Edwards, 4. Term Rep. 440.— But / 
(e) It is now ſettled, that it is the in- 31. Gee. 3. c. 35. no perſon ſhall be 4 
famy of the crime, and not the nature or incompetent witneſs by reaſon of a con- 
the moce of puniſhment, that deſtroys the viction of petty larceny. 
competency of the offender as a witneſs, (4) 4. State Trials, 449. 447- 


here 


Eaſter Term, 7. Will. 3. In B. R. | 
ſince they were found elſewhere, to convict on a ſimilitude Tax King 


— was to run into the error of Colonel Sidney's Caſe (a). againſt 


CrosBy. 


| (a) 3. State Trials, $02.-—-But ſee Rivet v. Braham, 4. Term Rep. 497. 
upon this ſubject, Francia's Caſe, 6. St, 4. Hawk. P. C. 7th edit. ch. 46. . 52. to 
Tr. 63. Layer's Caſe, 6. St. Tr. 275, 57, Foſter's Diſcourſe of High Treaſon, 
276. Dr. Henzey's Caſe, 1. Burr. 644. 198. 218. 4 
Stranger v. Scarlet, Eſpinaff, N. P. 14. | 


Anonymous. | | Caſe 124. 


Holz, Chief Fuſtice. One muſt plead tout temps prift always Tout temps pres, 
before imparlance (a). 


{#) Anonymous, ante, 8. 


Anonymous. Lee 12G 


| HET, Chief Juſtice. If you bring debt, or annuity, and part where the debt 


of the quarter be paid, you muſt acknowledge ſatisfaction for is entire, fatiſ. 


that, and declare for the reſidue (a). faction muſt be 
| acknowledged 
(%) Johnſton v. Baynes, poſt. 34. Hawkins v. Gardner, poſt. 273. for the reſidue. 
TRINITY 


TRINITY TERM, 


The Seventh of William the Third, 
IN 


The King's Bench. 


Sir John Holt, Kut. Chief Juſtice. 
Sir William Gregory, Kut. 
ye” Sir Giles Eyre, Kut. * 
Sir Samuel Eyre, Kut. 
Sir Thomas Trevor, Knt. e — 
John Hawles, Efq. Solicitor General. 


„ | 

Caſe 126. 5 Anonymous. 
Arreſt. OLT, Chief Juſtice. If a bailiff find an outward door open 
Ss che” cafe of he may break open all the inner Coors to come at the 
Lee v. Ganſcll, eo” whom he hath a warrant to arreſt, 
Cowp. 1. 

Caſe 127. Sir John Dalſton azaz; ift E Eyenſton. 


Tort and con- | WAS MOVED in arreſt of judgment, that two ſeveral actions c 
mas cannot be I different natures were joined together, videlicet, an action on 
Sed. the cuſtom againſt a carrier, and trover, wherein the . not guilty" 
SC. x. Salk. 10. is the iſſue to both, yet muſt be ſeparately laid, as in Sid. 244- 
S. C. 5. Mod. go. 

8. C. Comb. 333. And IT WAS ADJUDGED in Mich aelmas Term after, that u 
S. C. 3. Sal.. action on à iert and on a contract cannot be laid together. 


204. 
* 1. Ld. Ray. And the judgment was arreſted (a). 


S. C. 3. Ld. Rur. 115. poſtea, Hill. WEI 3. Courtney v. Collet, 1. vent. 365, 366. 3.14 
77 99- 

(a) But it is now ſettled, that an ration, Dickſon v. Cutten, 2. Will, 319 
action againſt a common carrier on the Bedford v. Alcock, 1. Will. 252, Mat 
cuftom of the realm and an action of +», Goodſon, 2. Bl. Rep. 848. and Brow 

vdrer may be joined in the fame decla- v. Dixon, 1. Term Rep. 274- 
| Anonymous 


n 


If, 316 
Mut 
Brown 


mos. 


G 6 


Trinity T erm, 7. Will. 3. In B. R. 
e Anonymous. . | | Caſe 128. 
FR CURIAM. A double plea is no exception on a general 1. Saund, 337. 
P demurrer, but it muſt be ſpecially demurred to. | 


Anonymous. | Caſe 129. 


HO, Chief Fuſtice. If a bailiff having a warrant from the A bailiff cannot 


ſheriff on a capias ſend another in his room to arreft the per- oy a perſon 
ſon, ſuch arreſt is illegal. 2; 


Anonymous. 5 Caſe 130. 

PER CURIAM. If a man be in cuſtody of the marſhal on a How a priſoner 
reddidit ſe, you may charge him on the reddidit ſe in execution on meſne 

with the marſhal, without making the marſhal acknowledge him in ces may be 

court to be in his cuſtody : but if he be in execution; you ſhall not charged in exes 

charge him till acknowledged. | | S 


Anonymous. _ Caſe 131. 
HOL, Chief Juſtice. A rent may be reſerved on words of A rent may be 


covenant ; but where there is a rent reſerved, and a covenant reſerved on 
alſo for other money in the ſame deed, debt will not lie for & the Words of cove= 
latter : as if I demiſe twenty acres, _— _— pounds a-year, pon 
and further agree with him in the ſame deed, that for as many acres . 
as he ſhall plow up he ſhall give ten ſhillings more for each per [ 74 ] 
annum; this laſt ſum is no rent, and an action of debt will not lie 


Kirkham againſt Wheely. | Caſe 132. 
ACTION QUI TAM, The defendant pleaded, that he was an In an action gue 


attorney of the common pleas, and that all attornies of the n the defend- 


common pleas have not been ſued anywhere elſe than in the com. t ma plead 


mon pleas, The plaintiff demurred. = in the 


And it was ſaid, that he ſhould not have pleaded it in the nega- S. C. x. Ld. Ray. 
tive, and that he ſhould have made à full defence, whereas he only 27. 
foie, * venit er dicit; and this being for THE KING, as well as for 5. C. . Salk. 
the party, he may ſue in what court he pleaſes, 3 2. Salk. 
Pex Curtam. Pleading in the negative is well enough, be 543: 
cauſe there is Juriſdiction 3 1 thereby to the hn _ "3 
pleas. If indeed it had been an exception iſſuable in fact, the S. C. Comb. 
negative could not have been ſo well, becauſe an affirmative ought 319. 
to be ſet forth to make a traverſe; but here the matter is not tra- | 


rerlable, not being triable per pats, but a matter in law. | 
SECONDLY, © wenit et dicit” is a ſufficient defence, according 

to 14. Hen. 6, 13.19. 15 2 8 DS, EH 
5 55 | THIRDLY, 
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Trinity Term, 7. Will. 3: In B. R. 


Kraxuaw THIRDLY, The king may ſue in any court, but an informer 
au cannot; and a proſecutor gui tam has been looked on as no 
WxzzLY. than common informers (a) ; for in caſe the plaintiff ſhould die, 
there is an end of the ſuit, and the king is intitled to a recovery, 


But for another exception it was afterwards adjudged inſufficient, 
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Jure, what it was. ; 


(a) See Lutw. 196. 3. Lev. 398. where all the caſes on this fubje& at 
Cowp. 322. 366. 744. and the note to collected. | 
Mr. Evans's edition ot Salkeld, page 50. ü 
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Caſe 133. „ King againft Bythell. 


A good judg- BYTHELL was indicted, at the ſeſſions of oyer and terminer and 
ment returned, gaol-delivery, for buying and ſelling broad money, and con- 
| — victed, and fined one hundred pounds; and by habeas corpus, 
o would not directed to the keeper of Newgate, was brought to the king's bench; 
diſcharge him, and this return was made, that he was committed to him, keeper of 
but put him to Netogate, by order of the court of ſeffions, © cnjus tenor, Ge. 
his writ of error. © Wir, BYTHELL convidt. fuit, Sc. ides conſiderat. eſt per Cur. 
®[ 75 ] Oc. et quod ibid. SCILICET, in the cuſtody of the keeper of 
5 Newgate, in gaald ſub ſalvã cuſtodid guoufq. finem perſolvat. 
8. © S. 4 And it was moved he might“ be diſcharged or bailed, becauſe 
S. O. Holt, 245. no legal commitment appears by the return, for the word © com. 
S. C. x. Ld. Ray. « mittitur” is not there; and if the form of the commitment were 
To 35 legal, yet here is no legal officer to whom he is committed, for the 
1. Mod. 113. commitment is © to the gaol or gaoler of Newgate,” whereas it 
184. ought to have been to the ſheriff, for he is the immediate officer ta 


St.les, 147. the court. | 

Stra. 915. e ö 

4 Com. Dig. But PER Curiam, He ſhall be remanded. 

« Habeas Cor- 1 ; : 

« pus” (E. 2). SAMUEL EYRE, Juſtice. The return is not good; hut here 


3- Bac. Abr. 15. is enough to remand him, for there is a good judgment returned; 
2. Hale, 584. and if by an informal return, where judgment appears good, we 
T 8 rk, ſhould diſcharge him, we ſhould at that rate rid all the gaols in 
255. F. England ; and he cited March, 52. there was a habeas corpus 10 
| « the porter of Ludlow ;” and on the return, though it appeared 
the damages given were beyond the inſtructions of the Council of 
the Marches, by whom judgment was given, yet becauſe a fine 
was ſet on them to the king, and that remained unpaid, the Court 
' remanded them; and ſo here, a fine being ſet, the king would loſe 

by this diſcharge, Ps ; 


HoLT, Ghief Juſtice. The commitment is not fo regular a3 
it ought to be, for he ſhould have been committed © to the ſheriff 
Poſtes Hil and by the very word & committitur ;?* but yet it appears he 15 
8. Wi.3 The committed by a court that has juriſdiction, for a very good cauſe, 
Na though the gaoler be not a proper officer, by law, to have the 
commitment of him formally, yet actually he is ſo, and the law takes 
notice of him. If he ſuffer a voluntary eſcape of a criminal, - 
: crimi 
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Trinity Term, 7. Will. 3, In B. R. 


criminal in him, and not in the ſheriff; and all commitments of Tax Kine 
felons by juſtices of peace are to the gaolers: but when the party again 
comes to be tried, be is always ſuppoſed to be in cuſtody of the ſhe- Brruxrr. 
ff. And it has been a queſtion, If the gaoler ſuffer an eſcape in a Poſtea, Mich, 
civil action, whether he is not liable to the party's action of debt 10. Fil. 3. 
for eſcape as well as the ſheriff? Hard. 29. Now the queſtion is, i * = 2. 
Whether he ſhall be delivered on a habeas corpus, or put to his writ — 
of error ? In BuſhelPs Caſe, which was the firſt where any was : 
delivered by habeas corpus from a commitment of juſtices of eyer a Vaugh. 
and terminer, the commitment was not good in the merits of the Poites, paſch. 
cauſe ; but here it is otherwiſe. Then for the word © remaneat,” 12. . 3. Pr. 
that is improper 3 it ſhould have been committitur; for though Greenville v. 

it appears by the return, that he was in priſon before, yet it might ©2llege of Phy- 
have been for another cauſe 3 but the cauſe for which he was * 
impriſoned being a good cauſe, by a court that has juriſdiction, 


| though an improper word be uſed, it is not proper to diſcharge him 


on this return of * the gaoler ; but if it be ſo on record, he may *[ 6] | 
have a writ of error. | - 7255 76 


1 Anonymous. Caſe 134. 


PER Hol r, Chief Fuflice. If a cauſe of action ariſe partly in Where cauſe of 
one county and partly in another, it is in the election of the Aon ariſes in 
plaintiff to Iay it in which county he pleaſes: as if a country chap- og — it 
man ſend a letter to a tradeſman in London to ſend him goods into are ol = 
the country, he delivers them accordingly, and they come to the 4 


chapmin's hands, there the cauſe of action ariſing in both counties, 601. 607 


| be may lay them in either (a). Hob. 430. 


1. Salk. 174. 2. Salk. 669. 2. Term Rep. 238. 241. 3. Term Rep. 387. 652. 


(a) See Scott Qui Tam v. Breſt, 2. Term Rep. 238. Moellor v. Barber, 3. Term 
Rep. 387. „ / ᷣ SECIS, „ — - ; 


>» Anonymous. ” Caſe 135. 
PER Hor r, Chief Fuftice. As a ſheriff is not bound to execute Bailiff to whom 
writs in perſon, but may under hand and ſeal direct his warrant writ is directed 
to under bailiffs, ſo the bailiff of a liberty may do the fame ; but Muſt execute ir 
then no ſervant of the under-bailiff can execute a warrant, but it * 


muſt be by the bailiff himſelf to whom the warrant is directed (a). 


G Ate, 75: 


Walker againſt Rumbald. Caſe 1 36. 


ROVER anp conversion. Special verdiR, that one J. S. pinreß taken 
made a leaſe for years of lands in two hundreds, rendering by the bailiff of 


nt; and for rent arrear, the defendant, as bailiff, diſtrained the . bundred of 


fred of A. and B. fold by the bailiff of & in the hundred of B. having given perſonal notice, good, 
I diſtreſs : and perſonal notice is more than the act requires, and anſwers the intent of 
R.—8. 4. Mod. O. S. C. Salk. . S, C. Comb. 6. . . 1. Ld. Ray. . e. 
+ Ld. Ray. 208, 99 F K 4488-0 we . 5 $ 33 225 
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2 Altter the appraiſement {old the ſame. 


SO is at the manſion-houſe or moſt notorious place on the Premiſes 


eattle as levant et couchant, and therefore gave perſonal notice 
the ſame day to the plaintiff, as owner of the (aid cattle ; and that 
the plaintiff did not replevy them in five days; that then the de. 
fendant, the conſtable of the hundred, took the diſtreſs, and in the 
preſence of the conſtable of the hundred of Andaver did caulc itty 
be appraiſed, by two appraiſers, in the hundred of Kinnerſly and 


And on the ſtatute of 2. 7/71. & Aary, of Diſtreſs, it was 

; bi Ted . a : ; ; 
Fist, The jury have only found a perſonal notice, which, 
not notice within the ſtatute; for the notice preſcribed, reQuired, 


* 
1 
- 


| But yer CuRan, The intent was only to give a certain no. 
tice; and ſeeing in this cafe tney have gone farther than the letter 


of the act, a perſonal notice muſt needs be ſufficient. 


4 


SecoxDLy, Notice was only given to the owner of the good 
and not to the tenant in poſſetſion. e 


Put PER CUR TAM, The words of the ſtatute are in the di. 
zunctive, and notice to either is ſafficient. 


J 

Tull, The conſtable of X:nnerfly adminiſtered the oath, 
and cauſed the * goods tobe appraiſed and fold only in the preſence 
of the conſtable of the hundred of Andover ;. whereas the act is 
expreſs, that the appraiſement and ſale muſt be by the conſtable of 
the hundred, parith, or place, where the diſtreſs is taken; and that 
the ſaid conftable mult be aiding and aſſiſting therein, which is 
more than to ſtand by and be ſimply preſent, 


But yer CuR1an, It appears the diſtreſs is entire, being at one 
time, and the land being contiguous; and then where ſuch lands 
are in two counties, and the goods are diſtrained for one entire rent 
out of thoſe lands, this is one diſtreſs; and by 1. & 2. Phil. & 
Mary, c. 12. they ought to be in one pound: and whereas it i 
urged, the appraifement mutt be made dy the officers of the parith 
or hundred where the ciftrefs is taken 5 to that it was ſaid, that the 
continuing and driving them to the pound is a taking; as Latch, 
60. (a). i | erage 


Judgmeni ſor the defendant. 


i*[ 97 3 


(a] See 2, Will. 354. 3. Will. 295. 


Anonymous. 


r PER CURIAM. A jointenant, without any authority from his 
$ * g. I de companion, may diſtrain for the whole rent; but he muſt par- 
Kngv. Wakt ticu}a:ly row in his own right, and as bailiff of the other. 


. . k % > - 


Cafe 137. 


Tis 


[is 


Trinity Term, 7. Will. 3. In B. R. 


The King and Queen againfl Kemp. Cite 138. 


CCIRE FACIAS our or The PETTY-BAG OFFICE, to ſhew Crant of an of- 
8 cauſe why a patent of the twenty-ſeventh year of Charles the fice by the king, 
$:cond, to Kemp, of the office of ſearcher to the port of Plymouth, alter the ys 


ſhould not be repealed, _ forfeirure, ofthe 


The caſe was : King Charles the Second, the twenty: fifth of July, — 
inthe twelfth year of his reign, by letters patent granted, durante i, good. | 
bene placito, to John Martin, the oHice of ſearcher; and afterwards, + | 
by letters patent, on the nineteenth of June, in the twenty-fifth - 4. 
year of his reign, reciting the former grant, granted to William 8. C. 2. $atk. 
Fryar, for his life, the ſame office from and after the death, ſur- 465. 
render, or forfeiture of Mart n; after which Fryar ſurrendered $.C.Comb. 334. 
his letters patent; and in conſideration of that ſurrender, the king. py Skin. 446. 
by other letters patent, the twenty-fourth of December, in the pp SITY 
twenty-ſeventh year of his reign, granted this office to H. Kemp 8. C. Holt, 419. 
for life, from and after the death, ſurrender, or forfeiture of Martin; 8. C. 1. LA. Ray. 
and then, in the ſame letters patent, reciting all other grants, granted 40 
the ſaid office to R. K. for his life, from the death, ſurrender, or + C0 4. 


. , p 2 Co. Lit. E 
forfeiture of H. Kemp, or any other way or means by which the go 202. 
otice might come into the king's hands or diſpoſition. | Stra pots 


2 2. Wilſ 166. 
And the queſtion was, Whether theſe letters patent to Kemp 2. Bl. Com. 314. 


were good? the validity whereof depended on the grant to Fryar; 3 Bac. Abr. 
for if the grant * to him be void, the king would be deceived 723. 

in the conſideration of his grant to Xemp, which was the ſurrender 3 * 6. 
of Fryar's letters patent. | | hg 


And it was adjudged for the defendant by SAMuer Eyre, *[78 : 2 


We, and HoLT, Chief Fuſtice, and that the letters patent to 


ryar were good. 


Err, Fuftice, There have been two objections made: 
Figs'r, That an eſtate for life cannot depend on an eſtate at will. 
SECONDLY, That Fryar's eſtate cannot by rule of law commence 
after the death, ſurrender, or forfeiture, of any eſtate at will which 
Martin had. : 


As to THE FIRST : This is not like a grant of lands which are 
in being, wherein a freehold may take in poſſeſſion, or be ſupported 

by a particular eſtate in being. This office is no longer in being 
than it is granted by the king. | 


As to THE SECOND: £yar's eſtate may have a good com- 
mencement, though it be objected, that the king was deceived in 
his grant. This difference is to be oblerved in all caſes where the 


king is faid to be deceived in his grant: If the matter which is 


fille in the letters patent be ſuggeſted on the part of the grantee, 
and that to the prejudice of the king, there the king ſhall be ſaid 


fo be deceived in his grant, ſo as to make it void; but where the 


words of the letters patent are words of the king, although the king 
appear by his inference to be miſtaken even in the law, yet the 
Yor, XII. | G king 
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Trinity Term, 7. Will. 3: In B. R. 
Tax Nixe King ſhall not be ſaid to be deceived, fo as to avoid his grant. If 
6X2 QUFEN the king gtant an eſtate in polleflidn, 'when he intends only to 


again” . 5 8 
_— grant it in reverſion ; or where the thing, granted is of a greater 
value than it appears in the grant to be of; theſe are the ſuggeltions 


vide Vel. 48. "Ge the grant | Ss Lee nol geeſe 
Wes <A "Ss of the grantee, and the death of the king in theſe caſes ſhall make 
Hob. 229, 230. 


the grant void : but if the king be not deceived by any matter ſug. 
gelted by the grantee, but is only miſtaken in his own affirmation 
P or ſurmiſes, although it be in the law itſelf, fuch grants are good, 
Ny and fuch conſtruction of them ſhall be made as tend to their ſupport; 
and upon this difference the Books are plentiful. 8. Hen. 73 
Dyer, 197. b. 352. a. 2. Crs. 34. 2. Brownl. 242. 11. G. 
Auditor Car?s Caſc. Mad. Rep. 197. Sd that where he is not ſo 
deceived the grant ſhall not be void, if by any conſtruction it can 
de made good. Nous to apply this aptly ; the king is not here any 
way deceĩved in his grant, for the precedent letters patent are truly 
recited; the ſuggeſtion of the party is true; the king did intend 
to grant this office to Fryar, only here is an improper limitation 
of the commencement to be after the death, ſurrender, or forfeiture 
of Har tin; but theſe are the words of the king, and if they may 
*[ 29] have any good * conſtruction they ought to take effect: the intent 
of the king ſeems to have been, that Martin ſhould have an eſtate 
for life, and the new grant take effect after his death; and there is 
no reaſon why the grant of an office may not take effect after the 
death of tenant at will, becauſe the place may by poſſibility deter- 
mine after his death. But ſuppoſe the commencement wholly void, 
as no commencement at all, yet the king's mind appearing it ſhall 
commence on the determination of Martin's grant, whenſoever it 
happens, according to the opinion in 8. Co. Earl of Rutland; 
Caſe. N 3 | 
Hor r, Chief Fuftice. The grant to Fryar is good. It has been faid 
to be void, becauſe it is made to begin on the death, &c. of Martin. 
Now as for the death of Martin, that is certainly good, becauſe it 
Eſtate at will of might veell enough commence from thence. I he next thing is, 
nds ro ſurren- hether it can commence from the ſurrender; for it has been in- 
zerable eſtate, ſiſted on, that an eſtate at will might not be ſurrenderable; and it is 
; — * very true, that an eſtate at will in lands between common perſons 
ges. Farc is not a ſurrenderable eſtate, becauſe it is at the will of both parties, 
| and either party may determine his will without the formality ofa 
ſurrender ; and therefore there is no ſurrender at all in law of an 
Grant of office eſtate at” wilt in lands between common perſons. But when the 
at will by the king grants an office at will, that is not at the will of both parties, 
eee it is onlyat the will ot the king to determine the intereſt in the office 
e king; : 4 . | 8. 
for if it be an that the grantee holds of the; king without any ſurrender ; for if i 
#ffice of truſt for be an office of truſt, for the profit of the king, he is puniſhable by 
the king, the fine for the refuſal of -jt ; and of that he cannot deveſt himſclt 
perk — ee ce without an actual ſurrender, though it need not be proved: ſo it 
1 © was done by two: Chief. Juſtices, HAL R and PEMBERTON, who 
| had an eſtate at will in their offices, and made an actual formal ſur- 
render by deed inrolled in chancery; and if the king determine his 
pleaſure, it mui be by ric of liſcharge under the great _ = 
$24 4 | ....CO 


late, but only determine his will. Now I fay, the king's tenant 


Trinity Term, 7. Will. 3% In B. R. 5 


conſtituting a new perſon. Then on the commencing on the for- Tur Nixe 
feiture of Martin it is faid, that à tenant at will cannot forfeit his my — 
KEM. 

at will may forfeit ; for it may be the king's will not to determine , 

the eſtate until a forfeiture z he will firſt inform himſelf by inquiſition 

on record, whether the party has well behaved himſelf or no, 

before he will determine his intereſt ; which was Sir J. Savage's 

Ca. When there is a conviction on record it is a forfeiture, 

though if he be an officer for life there muſt be a ſcire * facias. * [ 80 ] 
But ſuppoſe the king ſhould determine his will during the life of 

Nartin without ſurrender or forfeiture, then Fryar's grant ſhall 

not commence during the life of Martin, and in the mean time the 

king may grant it to whom he pleaſes, But then the queſtion ariſes, 

If the king can grant an office to commence in futuro; when there 

is no other eſtate in being to continue until the office. ſhall take 

effect? or, Whether the king grant an office to commence on a 

contingency, a year hence, or the like? AN I am oF oIx ION i 

he may; for though a freehold cannot commence in futuro, that is Freehold, though 
to be underſtood - where it is derived out of an inheritance. If “ <ommence in 
there be an office in fee, and the king has the inheritance; there goes 2 e 
freehold can no more commence in futuro by letters patent than by of an inherit- 
livery of ſeiſin: ſo is 5. Co. Berwick's Caſe. But if it be a new ance. 

thing created by the king, he may conſtitute it in what manner he 

pleaſes ; as a rent de novo may be granted and created to commence Things de news 
in futuro, or on a contingency ; as in the cafe of Edward the Second created may be 
quoted in Corbet's Cafe, 1. Ce. 8. for it is a creature of his own, Stanted on any 
and he may diſpoſe of it as he pleaſes. Now though there were ener. 
ſuch an officcr as a ſearcher, yet in regard there was no eſtate at all 
therein, but it remained-in the king to create an eſtate, the eſtate 
the king gives is a new eſtate, and therefore ſubject to ſuch a diſ- 
poſition as he thinks fit. It is true; there are not many precedents 
of ſuch diſpoſitions until of late days; but why a grant in future 
ſhould not be good in ſuch a caſe as this is, it would be hard te 
afign a cauſe ; and therefore 


Judgment for the defendant, 
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A * Anonymous. 
ER HorT, Chief Juſtice. No indebitatus aſſumpſit lies fo 


4. ** 
ES nts. 


— þ 8 — 


No macbitatus | 
ent fic een money won at play; for money ſtaked on a wager it does, 
; but not otherwiie ; for when the money is in the cuſtody of 


play. | 
8 70. a third perſon, there the winning the wager determines whole pro- 


3. Lev. 118. perty it {hall be. 


Caſe 140. St. Leger againſt Pope. 
Dedt., with aver- HO, Chief Juſtice. Debt with an averment in the declara- 
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A . 
; HO ee ink tion differs from the condition of a bond ; for the plaintiff 
1 here muſt fully intitle himſelf to an action, but the condition of a 
: | | bond goes only in defeaſance, and muſt come on the part of the de- 
4 8. O. 1. Tate. fendant; and he ſays here, the plaintiff does not intitle himſelf to 
| 2 x. Lut. any action, for he has no cauſe of action, unleſs the hundred guines 
1 147. as well as the value were unpaid, | = 
: S. C. 4. Mod. | 
, 409. 8. C. 5. Mod. 4. S. C. Salk. 244. S. C. Comb. 327. 8. C. Skin. 572. S. C. Carth. 322. | 
Foreign coin. Wbere foreign coin itſelf is demanded, the action is in the detinel 
but if the value be demanded, it is in the debet et detinet ; and 1 | 
; | : | avermen 


» op, o» TT 


wn © © = 2. 4 


[ 


Michaelmas Term, 7. Will. 3. In B. R. ; 


cerment always is, that the defendant hath neither rendered the Sr. Leech 


| foreign coin nor the value, f | | againſt | 
E35 ä Favs | *[ $2] 
* The King againſt Row and Kendall. Caſe 141. 


OTION to diſcharge Noto and Kendall, committed by THE Commitment to 
M SECRETARY OF STATE, being charged with high treaſon, in- meſſenger by 
being privy to and afliſting the eſcape of Sir James Montgo- „„ 
nerj out of the cuſtody of one William Sutton, one of the king's «© cal 

8 


meſſengers in ordinary, and charged with high treaſon. 75 
Hor r, Chief Fuſlice. The power of the ſecretary was never 5 C. 2. Salk. 


* e oe f - „ 
queſtioned until lately; and as for his commitment to A MESSEN on 


GER, it is good; for he may be committed for a time to any-body 5. C. Holt, 144. 

while he is under examination; but though for that cauſe this S. C. Skin. 596. 

commitment had been irregular, it is a queſtion if it would not S. C. 1. Ld. Ray. 
| | 6 


| oid. 5 by ; 
taye deen voi N 8 | S C. 4 St. Tr. 
RokEBY, Juſtice, ſaid, that as to THE MESSENGER he may be 854 
taken as a Carrier of him to priſon, and fo good. 1. Len Ft. 


; | 2. Leon, 175. 
4. Com. Dig. $vo. 233. 5- Com. Dig. Jvo. 140. 1. Bac. Abr. 224. 378. 3. Hawk. P. C. ch. 1g. 
{. 66. ch. 16. f. 4. 2. Will. 204. 244. 275. 233. 3. Burr. 1742. 3. Hawk. ch. 13. ſ. 18. and the 
caſe of Entick v. Carrington, 11. State Tr. 316. 


THENIT WAS EXCEPTED, that the warrant does not ſhew for In a warrant for 
what treaſon Sir J. Aontgomery had been committed; and ſo it N Shtreaſon, the 
might have been for counterfeiting THE GREAT SEAL, and then no bees — _=_ 
treaſon to receive him (a). So receiving a jeſuit is no treaſon, Jn" 8 
but made felony by 27. Elix. | ä | 

HoLT, Chief Fuftice. If an act of parliament make a felony, 2. Will x58 | 


accefſaries before and after are felons, though not mentioned; and *- Burr. 460. 
here he is affected with the treaſon of Sir James. | 1 3 


Era and Rox EBT, Fu/tices.s The ſpecies of Sir James 55. 
Menigomery's treaſon ought to be expreſſed; and for want of 
that they ſhall be bailed (6) : | 
And fo they were. | 
(a) 32. Co. $3. 234. Rex ». Wyndham, k. Stra. 3. 


(ö) See the caſe of Mr, Harvey of Rex w. , Wilkes, 2. Wulf, 3 58. and 
Coombe, 10. Mod. 334. 3. Viner Abr. 3. Hawk. P. C. ch. 26. f. 27, 


Herman againſt Denue. ____ Caſe 142. 


NORTHEY moved on the ſtatute of 22. Car. 2. c. 11. about Union of pa- 
the rates for repairing the church of St. Swithin, riſhes before and 


And per Hol 'r, Chief Fuflice, Rox ERVY and EYRE, Fuftices, —_ the fire of 
At common law there might he a union, but that was only of © 
churches, and but as an appropriation of one rectory to anocner, s © Holt, $22. 
but ſtil] the pariſhes were diſtinct; and that did not make the 
pariſh-church of A. to be the pariſh-church of B. but the incum- 

1 3 bent 


—— 
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Hexazan bent was as well incumbent of B. as A. and is obliged to ſerve the 
acai cure, if neceſſary. But by this ſtatute, the pariſh- church of 8; 
DEXVEs Stofthin is the pariſh-church of Sr. Mary Bethany, and the other 

| church is thereby deſtroyed ; and therefore that pariſh muſt repair 
St. Swithir's ; the rates are made diſtinct in this caſe; which Th 

CovurrT ſeemed to approve, 
831] = | | 
Caſe 143. Price and Others again/t Rouſe. 


Parſon, and net R OVSE, churchwarden, and others, libelled in the fpiritual court 
pariſhioners, to for their proportion of a church-rate for repairing the chancel 


8 and church, whereas the parſon de cmuni jure ought to repair the 


CIT 
5 


— Lye ep» \ 
= - . WOW — n 
T 1 1 * 4 8 4 N * 1 + 


„ n 
95 —— OO TO 4 Wot ately 4 11 
n 4 RAIL 25: nnn — — — 
devon 3 p oy 4 2 15 Th => 2 Ws " $4,425 2 W 8 - 
— A3Þ I . ˙ 4 42 nh lgr ar, oy Tag 
e : - N eee 
4 * 


81 nn 4 1 Fr 
nn ef 1 ic a „ 
Ss 


N08 Bi): 2 pts > oo tp". 2% — ne 
nnn of adgte-+Þ- nme ys 
e e Helo re rt „ ent WE, e 


2c — Cer v * fos Ap. <a 1 
——— ths — vs —— — me. - —w+ - — > TW " 


—— 4 24 huh 


2 
—U— — ꝓöÜò.!. Any 
52 e e 


CE FEC ˙ -m ⅛ X ˙— nt es 
- * 


elle ll. PER Cunzam. This plea is better without @ traverſe, for be 
s C. 5. Med. ſhews the plaintiff in what manner he is chargeable ; he has 
136. 145. confe/ſed and auaided all the plea, and has ſhewn that a rightful admi- 
S. O. Salt. 258. niſtration was committed. It is a foreign intendment that he has 
3. adminiſtered any other way; and if he has ſo done, you ſhould have 


Iv. - | 5 e. 
. chancel; and no diſtinction being made, prohibition ought to ga 
io to the whole. | | 
i T 3 : | ; x p a 3 
1 | PER CURTIAu. Let it be fo ; of common right, that is by the 
. * antient canon and civil law, the parſon ought to have repaired the 
n whole church; and it is by the cuſtom of England only that the 
1. pariſh repairs the bod). 
1 g 5 
Wh} Cafe 144. Anonymous. 
5 1 Apprentice IF AN APPRENTICE be diſcharged from his maſter, the ſtatute 
# 1 ſhould be diſ- ® requires the diſcharge to be under the hands and ſeals of four 
Þ 8:4. ——— juſtices of peace: but in a certzoarar: to remove an order of ſeſſions 
1 1 — ; thereon, it is ſufficient if the order take notice of the diſcherge ſo 
11 but on cerricrers made, and it is not neceſſary to certify the diſcharge itſelf, | 
. THe to remove an order, not neceifary to certify the diſcharge. * 4 & 
1 * Cafe 145. Bower and his Wife againſt Coke, Executrix of Coke. 
1 C 45 5 8 
104 * that * DEBT UPON A BOND againſt the defendant as executrix of her 
Wi. . e D huſband. She pleaded, that he died inteſtate, and that admi- 
I eee eee niſtration was committed to her, &c. Unde petit jud. ſi ipſa as 
l i> a good plea in *© ill. præd. reſpondere compelli debeat.“ | | 
[Hi 4" FI Exception was, that thedefendant did not trayerſe, xs Hoc 
or” e:ed bills caiſirur, that the adminiſtered as executrix. „ | 
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9 of 8. C. Ho 2 . . 0 83 . < wy . ö 4 - N 
5 Sf 4 397 come in and {hewed it in yaur replication. But then this conclu- 
. Ente 46, fon is ill in abatement ; every plea ſhould have its proper conclu- 
nt Ce EZ. 208, ſion ; this ſhould be = billa caſſetur. It is indeed a good ples 


32 3 to the juriſdiction of the court, but not in this caſe. 
8 2-408. 301, And a reſpondeas ouſter was awarded (a). i 

WR v Fes 1 ie yg! | Irs . 
F. Bac. Abr. 19. (a) See Linden v. Bleſſingham, Com. Rep. 97. Edwards v. Harben, 2. Tem 
f een n hs ee chase 


Michaelmas Term, 7. Wil. 1 1 5 D T 


* Johnſon againſt Baynes. I. Caſe 146. 


unn oN REPLICATION, becauſe the avowry was In avowry for 


1 ing how the reſt was Part of a rent 
only for part of the rent, without ſhewing ho E 


ſatished. | : ſatisfied muſt be 
21 Chief Fuſftice. 17 a rent of a quarter bes twenty pounds, ſhewn. 
ou avow only for ten pounds, you muſt ſhew how the reſt is 8 ö e. 
ched, juſt as in a declaration for part of a debt due upon a bond; 5 


cx te this the caſe of Holt v. Samback (a) is clear. + 85 e. nan, 4. 
{a) 1. Cro. 103, 104-—See alle: Ara ee, ante, 72. Hawkins v. | Garde 
l | 5 
f Wigmore 255 8 . Cale 147. 


\ TENDER cannot be pleaded after imparlance ; it ĩs no * to Tender cannot 
the action, and only excuſes the penalty; and therefore in be Peng _ 
imparlance Or 

pleading a tender, you muſt plead touts temps priſi, and conclude eee, 
petit judicium de nt, which can never be after imparlance. ton, but excuſes 


the Penalty. Ante, 8. 72. 


Anonymous. _ Caſe 148. 
F A FIERI FACTAS, be taken out and — within a year, and Pf Paſch. 
ſo within every year, you way enter your mean Sean ct 5 — <2 ta. | 
, -+1;3 4 3 - 
Lord Gerard 3 Lady Gerrard. Gate 149. 


EA OF A eee de in dower from the court 4 ell Feme rot dow as 


ble of capur his 


: 2 ” rd 5 &y 
pleas. ; ' rome but of a 


Tae QUESTION was, Whether Lady 8 were dovwable capital me ſſuagæ 
of Browtley- Hall, being pleaded to be caput baron. fn. 
S C. 5.Med764. 


And PER CR IAM, There are three forts of barons, VIZ. by te⸗ 48. + 205 
nure, by writ, and by patent. The firſt, which were feodal bardns, S. C. 1. Satk. - 
held a certain territory of land per baron. wherein there was a-caltle, 54 253. 
whereunto all the inhabitants in time of war reſorted, and theſe were S. C Holt, 26a, 
the capita baroniæ; and there was no dower of then, becauſe they S. C. 1. Ld. Ray. 
were for defence. By cuſtom, we call noblemen barons of ſuch a $6 Comb. 352. 
place, but that is no barony; for a real barony is when the king S. C. Skin. 592, 
grants lands, rents, &c. to be held per baron. none of which have Ante, 59. 


been granted ages the time of N Richard the Second. 5 ? 3: Com. Di. 7 


v4 I 785 1 
* Herbert ad Walters. EN Caſe 150. 


** 


25 * 


mages may 
ſupplied by writ of enquiry : and Wherever an attaint lies not, an omiſſion may be ſupplied by writ of 
"Wes C. 1. Salk. 205. S. C. Comb. 3 S. C. Skin. 395. S. C. Carth. 362. S. C. Holt, 


%. 8. C. 16. 2 59. S. C. 5. Mod. 118. 10. Co. 119. Comb. 1. The « 595» 
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Hennrnt The queſtion was, Whether this omiſſion could be ſupplied by 
gt a writ of enquiry within the laſt paragraph of the ſtatute f 


WALTERS. © | Ds 
HoLT, Chief Fuftice, delivered the opinion of the Court 
that it might. It is true, if there be an iſſue, and the jury 
find the iſiue and omit to enquire of damages, that cannot be 
ſupplied by a writ of enquiry, for the jury have diſcharged tem. 
ſelves ; for the finding of damages was part of their 4tlue ; but 
here is no omiſſion, the jury was not charged, and therefore a 
_ writ of enquiry may go. Beſides, after vercict damages cannot 
be ſupplied by a writ of enquiry, becauſe the party would loſe his 
remedy by writ of attaint, which lies not in this caſe ; and ſo is 
1. Cre. 143. Durraſſe v. Netobott, 1. Roll. Rep. 272. Bramp- 
ton g Caſe, 2. Roll. Reb. 112. 1. Sid. 380. This has been the 
difference taken in all cafes, that where no attaint lies, an omiſ- 
ſion may be ſupplied by writ of enquiry ; and tnerefore let it go 
herd (u. | TW | 
{a) See Valer tine v. Fawcett, 2, Stra. Lady Archer, 2. Bl. Rep. 763. and «, 


70 t Deweiiv. Marſhall, 2. Bl, Rep. Com. Dig. © Pleader®” (Z. 1.). 
921. S. C. 3. Wilf. 4423. Freeman v. 8 


Caſe 151. Young againſt Rud. 
Whatever is gi A SSUMPSIT FOR GOODS SOLD. The defendant pleaded, thy 
ven in un he gave bim a beaver in ſatisfaction, and that he accepted 
tion mu be ta- jt in ſatisfaction. The plaintiff replied by proteſtation, that he did 


0 mT not give it in fatisfaction, ABSQUE HOC that he did not receive it 
S. c. 5. Med. . 55 : 
86. PER Cux IAM. Pleading the giving in ſatisfaction without the 
S. C. 3. Salk. 


* receiving in ſatisfaction is not ſuthcient, for there mult be a mutual 

3. C. Comb. 346. act done; one mult give, and the other mult take; and in tais caſo 

8. C. L Ld, Ray. either of them are traverſable. | 1 | 

_ Carth. Judgment was given for the plaintiff (a). 

347. 9: Co 80. Winch, 76. Cro. Eliz. 68. Stra. 573. 1. Com. Dig. © Accord” (C.) 

3. Term Rep. 24, | 6 
: _ (4) See Paine v. Maſters, 1. Stra. 573. 


Caſe 152. Stayner again? The Burgefles of Diotwiſch. 
Comden's Bri- 1 J PON a TEIAL AT BAR (a, Camden's Britannia was offered 
tganiayto prove a \ ö a | 
9 in evidence to prove a particular cuſtom. 


in evidence re- But THE CouURT would not admit it; for general hiſtory that 
fuſed, relates to tne whole Kingdom is proper to ag Hoop in evidence ina 
S. C. x. Salk. matter relating thereunto; and the nature of the thing requires it 
281. "he i 

6. Mod. 225. 248. Plowd. 426. Yelv. 34 5. Mod. 272. 7. Mod. 129. 3. Mod. 254 
J. Lev. 25. | | | 


(s) This was an iffoe directed out of could be funk in any part of the town, of 
the ccurt of chancery to try whether, ina certain place only, S, C. Salk. 231, 
by the cuſtoms of Drotqoich, ſalt - pics c e 


waen 


> ha 


it 
5 
t 


or 
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when it cannot —_ Wr l n w_ enge in = STAYNER 
Neal v. a), a was c ated in the firſt ,. BP 

2 42 reign 2727 li and Mary, and Chronicles were admitted _ Tens 
co prove that King Philip did not uſe the ſtile which was in the L 
Jed at that time: ſo in Robert Henly's Caſe (b), to prove the 

courſe of the Court the Year- Books were read in evidence ; heralds 

zul have been allowed evidence in pedigrees (c) ; and regiſter 

iis of pariſhes in chriſtenings and marriages (@), though no la- 

{ it; for the nature of the thing requires it. 
a) See alſo Lord Brounker v. Sir (c) Thanet v. Foſter, 2. Jones, 224. 
Robert Atkins, where Speed s Chrenicle Bull. N. P. 248. Piltcn . Walter, 

vs g ven in evidence to prove the death 1. Stra. 102. 8 
al Label, queen-dowager to Edevard the (d) See May v. May, 2. Stra. 1073. 


band. Skin, 15. 8. C. . Vent. 149. Gb. Evid. 3d edit. 76. Bull. N. P. 247. 


00 


Stedman againſt Page. 2 Caſe 153. 


REPLEVIN BY TWO COPARCENERS ; one avows for the Coparceners 


moiety of the rent. muſt join in a- 
vowry. 


Pra CurIam. Coparceners are but one tenant to a præcipe, 8 C. game 2 

IS * 7 * 13 N 390. 
tiey muſt join in one action of treſpaſs; and fo in a mortdance/tor, s. C. comb. 347. 
where only the right is concerned; and therefore much more in S. C. 5. Mod. 


rplevin, which goes to the right and to the poſſeſſion. 1 
judgment was given for the plaintiff. 3 Ray. 
| +2 Carth. 364. 


2. Salk. 187. 2. Bac. Abr. 444 Cowp. 219. 2. Bl. Com. 188. 


Stay ner againſt Baker. Caſe 154. 


ALI. imports it being under hand and ſeal, and not a note in Promiſe cannot 
writing only. A promiſe cannot be extinguiſhed by a bill N extinguiſhed 
under hand alone, becauſe in law it is of no higher nature. A ON under 
bond is no ſatisfaction of money due, though it may be of money Des 
ED | | Poſtea, Trin 
before it is due. 5 | 72. We. 4. 
King v. Woolaſton. Trin. 23. ill. 3. May v. King. Bond no latisfaction for money due. 


Smith agzain/t Sharp. Caſe 155. 


PER CURTAM. There is a difference between doing a thing Difference be- 

by a man and his aſſigns, and to them, If a thing be to be done tween doing 2 
by a man and his athigns, you muſt there alledge in the disjunctive, thing by a man 
that it was neither done by him nor his aſſigns: but if a thing be to ad aligns, 


; g ; and to 
de done to a man and his aſſigns, you need not mention his alſigns; his 3 25 


bo it he has afligned it over, it muſt be ſhewed of the other ſide., 8. C. 5. Mod. 


Tre | | 9-2 
8. C. Salk, 339, . Mod, 67, 8. Mod, 238. 1. Stra. 199. 1. Bac. Abr. 547. 


Holford 
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Cale ORs. Holford 821 Lawrence. 
Judge: of N. A JUDGE or vis P&1Us may; by conſent of parties; wake 6 


1 Prius may by rule to refer, and'then oblige them to ſtand to the determina. 

i conſent make a tion; yet the ſeſſions cannot fo do, though i it be by conſent; 

81: rule to refer, and z yet 
"nr oblige the par. we uſt ullou them ſuch a power. Fhey may indeed refer a thin ing 
. ties to ſtand by to another to examine, and make a report to them thereof, but no 
$i it; ſo cannot às · in this caſe, to be — determined by ith, 

BY: juſtices, but 

Wo mult be as their own order, © 
bil Caſe 157. Anonymous. 
Wt Poſtea, Tin. Pes CURIAM.. The ſecond ſeire facies ſhall not = due 
TY 8. Fl. 3. Phi- + before the firſt be _— | 
$1 lips v. Crab. 
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_ The Seventh of William the Third, ons 
The King's Bench, 
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dir John Holt, Kut. Chief Juſtice. 
Sr William Gregory, Kut. _ 
Sr Thomas Rokeby, Knut. Fuſtices, 
ir Samuel Eyre, Nut. ne recs 
Sir Thomas Trevor, Kut. Attorney General. 
John Hawles, E/q. Solicitor General. - 


Fletcher againſt Ingram, Caſe 158. 


EPLEVIN. The defendapt juſtifies as bailiff to Sir R. G. Qꝛære, Whether 

R that the place WHERE is within the manor of D. and that the lord o a lect 

they have by preſcription A COURT-LEET there; that they cn diſtrain for 

have acuſtom, that the jury ſhall chuſe a conſtable, and impoſe a pe- nz 

. 1 ; 3 pe- 

ralty upon him of forty ſhillings if he refuſe; that the plaintiff was cia cuſtom fo 
elected at a court-leet, under the penalty, ef inde notitiam habuit, but to do. 
ad not execute the office; whereby he incurred the penalty of , - 88 ] 

forty ſhillings, of which there was a preſentment the next [ 

court; but he totally omitted to pay it, and therefore the defen- S. C. 5. Mod. 
lint diſtrained. The plaiatiff demurred. 55 ag 
: 8. C. 1. - 


175, s. C. Comb. 350. S. C. Holt, 187. 8. C. Skin. 635. S. C. Lilly, 369. S. C. x: Ld. Ray. 
9. 8. C. Ray. Ent. 117. 1, Salk. 175. 380. 8. Co. 38. 4. Com. Dig. 696. . Bac. Abr. 439. 
3 Hawk, P. C. ch. 10. f. 32. e | 3 COTS 


And per Hol T, Chief Juſtice, A conſtable belongs to every Steward cannot 
let of common right; but whether of common right the ſteward nine a perſon for 


or jury ought to chuſe him has been controverted : but ſuppoſe ag WB pam 


| of common right the ſteward ought, and by cuſtom the homage do, ſtable, unleſs he 
i the perſon thus elected do refuſe in court, the ſteward may impoſe refuſe in open 
i preſented by the homage at the next leet, and be amerced, and that amerciament affecred.— Sir T. 
cus, 212. 5 NS „ | G p ; . 
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3 ; OLT, Chief Fuftice, delivered the opinion of the Court, thai 
it 


Order muſt be © plaint” generally, and not “on complaint of the overſeers and 


„Rem. 18. 165. S. C. Foley, 72. 


Hilary Term, 7. Will. 3. In B. R. 


| Fzrrevzz 2 fine upon him. Indeed, if he be not preſent the ſteward cannot 
r fine him, becauſe the omiffion or refuſal is out of court; and there. 
Inezax. fore he is to be preſented to the homage at the next leet, and to de 
àmerced, and the amercement to be affeered; which fines and amer. 
ciaments, being by common right, may be levied by diſtreſs. Now 

here is a cuſtomary penalty contrary to common right; you taxthe 

penalty before the refuſal; and fo this being not of common right, 

you could not have diſtrained without alledging a particular cuſtom 

Notice, ria for ſo doing. Then as to the notice, © netztiam habuit” is too 
Bahuir is too ge- general; you ſhould have pleaded, that he was ſummoned within 4 
neral. convenient time to take the oath before a juftice of peace, which 
Vide Holt's opi- js the courſe uſually taken ; for the ſteward, after the adjournment 
niou, ante, 29. of the court, has no authority; and though before the ſtatute of 
13. & 14. Gar. 2. the juſtices of peace could not make conſtables, 

yet ſwear them they could. But if it be objected, that juſtices of 

ce could not ſwear them, for they are within memory of man, 

and leets have been by cuſtom zemps dont, Sc.; I anſwer, though 

as to the form of their commiſhon and authority they are of late, 

yet they have the ſame power as conſervators of the peace at com- 

mon law had. All the conſervators power is veſted in the juſtices, 


and in that quality they ſhall be intended to ſwear conſtables, 


RoXEBY, Juſlice. The defendant has failed in not alledging 
before whom the oath ought to have been taken, and has not al- 
ledged a cuſtom for the diſtreſs. 


Judgment was given for the plaintiff. 


Caſe 159. Anonymous. 


JARN ELL moved to quaſh an indictment for want of © adture 
| tet ibid. impanellat.” It has been often adjudged, tnat the 
want of © orerat.” is bad. ; * 


Tus Coba r. Let it be quaſhed niſi, for ** returnat.” wil 
not ſupply it. | | | 


18910 5 
Caſe 160. The King again The Pariſh of Wootton Rivers. 


cf removal, the order is good, though it is not ſaid that he rented a houſe 
is nct neccffary 


of ten pounds a-year, according to 13. & 14. Car. 2. c. 12. for i 
wn —_ has been the conſtant practice never to exprels it (a). 
of ten pounds But this order is bad, becauſe it is only ſaid to be *on com. 
Ser Gnnumw. 
en complaint of c churchwardens.”* This ſpoils the order, for no man can dilturd 


the churc:war- another coming into a pariſh except he have authority ſo to do (0, 
feers.—S. C. Holt, 520. S. C. Salk. 492. S. C. Certh. 365. S. C. 3. Salk. 254. S. C. Sett. 


(2 Rex 2. South Marſton, Stra. 189. But fee Rex v. Forreſt, 3. Term Rep. 
(e, Rex v. Harch, Andr. 361.— 28. . 
| A complaint 


Hilary Term, 7. Will. 3. In B. R. 
laint ex officio to the juſtices is nothing. It may be the Tus King 


© 3 willing to keep the party; and if fo, the juſtices cannot  - 

de remove him on complaint: and though the juſtices have returned — 
or on the certiorari, that this order was made © on the complaint of Rivas. 
ow « the churchwardens,”* that will not help it, becauſe it is but a bare 

the ſuggeſtion, though returned on record. 

bt, 25 | 
00 8 Chamberlain againſt Huetſon. Cate 16x; 
na | 5 ; ; : X- | 

| HERE was a libel ex officio againſt Chamberlain for inconti- a huſband ma 
ich 1 nency, at the me of 3 2 Huetſon, who is alledged releaſe coſts = 
to de with her huſband : whereupon there is a ſentence given, warded to his 
- | penance enjoined, and. according to the courſe of the court, coſts pe in the ſpi- 
. awarded to Huetſon, who is not divorced d mensd et thoro from her ir eee 

ag huſband, The huſband releaſes the coſts to Chamberlain. She no divorce ; if 
2 exds this in the eccleſiaſtical court; and the plea being re- there be, he can- 
5 fuſed, he prayed a prchibition. 7 not | hreauſ 
m. Horr, Chief Fuſtice. Now I take this difference: If a our of her 4b. 
es, fme covert ſue for defamation in the ſpiritual court, and obtain Tony : but 


{ntence, and cofts are given her, if ſhe cohabit with her huſband i I e, 

at that time he may releaſe them; but if ſhe be divorced a mensd et though 2 * 
85 there, though the marriage ſtill continue, he cannot, becauſe if vorce. | 
there is a divorce, the huſband is to allow the wife alimony ; and if S. c. x. Salk. 
ſhe has alimony, the coſts expended in the ſuit are ſuppoſed to iſſue 115. 

out of it, and therefore the huſband cannot releaſe it, becauſe ſhe 5 © Holt, 99. 
has it ſeparate 3 which is the reaſon, though not mentioned, of „ . A 
Mitam's Caſe, 2. Roll. Abr. 30 1. But if ſuch ſeme covert, after S. C. 5. Mod. 7c. 
ſuch divorce, ſue for a legacy, which legacy if ſhe recover comes 2. Com. Dig. 

to her huſband, there the huſband may releaſe, 2. Roll. Abr. 301. Baron and 


_ becauſe there is no * alimony ; and if he may releaſe the duty, he Ts” ES 


* may releaſe the coſts: therefore in this caſe he may releaſe the . 
colts, there being no divorce. I think a prohibition muſt be 3. Bac. Abr. 
vill granted, | 485. 


: | 28 a 4. Bac. Abr. 
But Rox EBV, Juſtice, on account of the ſcandalouſneſs of the 262. | 


* cauſe, was againſt it. And afterwards a propoſal was made for bring- Hull. on Coſts, 
ing the money into court, for Ars. Huetſon to take out as ſhe had 599: 

eccaſion to carry on the charges of the prohibition, and then to * U go ] 
declare: ſed materia dormivit. 


Culliford again Cordonmy. Caſe 162. 


F a DEPUTY give a bond to account for the profits he receives, Bond for deputy 

and to pay his maſter half of them, that is not within the ſtatute to have half ths 
of 5. Edw. ö. c. 16. for it is reaſonable that the deputy ſhould be Profite of an of- 
paid for his pains. If it had been for a ſum in groſs, or the pay- „ 18 
tw, 6. is good, not being for a ſum certain. —8. C. Comb. 356. S. C. Salk, 466. 8. C. Holt, 358. 
comp. Rep. 1. 3 Bac. Abr. 731. 5. Com. Dig. Oläcer (X. 1.). 
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Hilary Term, 7. Will. 3. In B. R. 
2 ment of an annual ſum not iſſuing out of the profits of his . | 
again had been ill; but this well enough. 4.50 mY 


Conpoxacy. 
Judgment for the plaintiff Ca ). 
(a) See Blankafd v. Galdy, 4. Mod. 215. and 4. Burr. 2494. 
Caſe 163. Burman againſt Sbeppherd. | 


3 in n JN TROVER for a bill of exchange for one hundred pounds, 4 


gs: damnum of one hundred and fifty pounds, a motion was made, 
money not that upon bringing fifty pounds into court it might be ſtruck out af 


« Og 5 ve into the declaration, 


_ Court. | | Horr, Chief Juice. This IE in afſumpfit has been 


1 brought in within few years, and has been ouly allowed a 
Poſtea, Trin. payment goes to the iiſue; but in frover it goes only to the da- 


P 
— mages. It may be, che plaintiff has good cauſe of action for part, 


Paſch. 10. Mil. 3. and a probable cauſe for the refidue-z now it would be hard to 


Smith v. John- ſtrike out his certain cauſe, and * him to oy his probable cauſe 
AY at the peril of colts (a). 
Lawley v. Dibble. Paſch. 12. Vill. 3. Farrell 5 Cafe. 


(a) In what caſes money may be brought into court, ſee Tidd's Practice, 4% 
to 412. 


EASTER 


EAS TER TERM, 
The Eighth of William the Third, 
IN 


The King's Bench. 


| Sir John Holt, Kut. Chief Juſtice. 
dir Thomas Rokeby, Kut. 
Sir John Turton, Knut. 
Sir Samuel Eyre, Kut. 5 | 
Sir Thomas Trevor, Knt. Attorney General. 
John Hawles, E/p. Solicitor General. 


a 5 Tr 
* Armitage againſt, Row, + Caſe 164. 


inal, and enter up the iſſue on record, for he has ſince ed in bar, that 
A. arreſted the defendant three times for the fame cauſe of another action is 
action: and the defendant doubted whether he might plead in bar pending for the 


. n : | _ ſame cauſe, great 
another action pending, with a prout patet per record. before it was parer fer pag 
entered. {few © oh 5564 ee 5 Am, before the 


Px Cuxtan. He may: if they do not enter it, you may, u * nete. 


without any motion in court, give a rule to enter it. 
Hor r, Chief Juſtice. The altering the antient method of the 


common pleas, as to the imparlance- roll and the plea roll, has 

caufed great confuſion. Formerly, a declaration was entered on a 

the roll the ſame day wherein the writ was returnable, with an 

imparlance over to the next Term, which was called THE 1M- 

PARLANCE ROLL, ahd then the next Term they entered their 

declaration over again, with an alias prout patet on another roll, 

which they called THE PLEA ROLL : but now the prothonotaries 

have thought fit to alter the courſe, making the plea roll an original 

roll af the ſubſequent Term, without an alias prout patet, or any 

relation to the precedent Term, except in the caſe of privilege and 

ſeire facias, where they now enter an alias prout patet. There 
” Was 


3 


\ MOTION was made, that the plaintiff may file his ori- 11 may be Plead- 
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Eaſter Term, 8. Will. 3. In B. R. 


was a caſe ſome time ago by writ of error in this court, which yy 
_ againſt ſettled after great argument, viz. Meyle v. Hawkey, wherein there 

RW. yas entry, with a continuance to the ſubſequent Term, but no 
entry in the ſubſequent Term, with an alias prout patet, or any 
relation to the precedent Term, and yet we affirmed the Judgment, 
becauſe of the new practice now introduced. 


*[ 92] 
Caſe 165. Robert Qui Tam againſt Witherhead. 
If a ſtatute, +=. ETINUE on the ſtatute 12. Car. 2. c. 18. of Navigation, for 


the Navigation thirty-ſix barrels of oil of fix hundred and thirty- nine pound 
— 12. 2s forfeiture, for importing goods in a veſſel not belonging to 
3 tbe England, nor being navigated by the maſter and mariner, three 
imported but in parts whereof were Engliſh, Se. 5 | 
1 The queſtion was, Whether derinue lay on this ſtatute? 

CC nd . And PER rorau CURIAMN, Judgment for the plaintiff. 

* feiture offhip Hor, Chief Juſtice. The deſign of this act was to make an 
« _— OY immediate 9.05 of the e the goods; the one moiety 
* * to the king, the other to him who would inform and ſue for 
« other to him the fame. If he had ſeized tae goods, or any part in the name of 
« that ſhall in- the whole, no one will doubt but detinue would have laid. At 
S ger * common law, a villein had abſolute property, and the lord had it 
« fame. > with. not till ſeizure made. If villein before ſuch ſeizure had alienei, 
out faying by the lord could not touch them; but if they were diſtrained before 
what mode of ſeizure, the lord could replevy them (@) : and yet a replevin 
proceeding, an ſyppoſes an antecedent right as much as a detinue ; and the reaſon 
1 2 is, becauſe the bringing a replevin amounts to a claim and fzizure, 


_—— ee e inftante veſts the property in the lord. In debt upon a bond, 


ſcizure for ſhip an 


and goodsfofor- Where. the contract is to pay the money on requeſt, the par) 


&ited : for the brings his action without any requelt, yet the bringing the action 


Property is d- is one; fo here, the bringing a detinue amounts to a ſeizure. 


wefted out of the . 
owner by the Rok EST, Juſtice. The property is deveſted out of the owner 
n and by importation, but not veſted in him that ſues until bringing the 
_ Apprajy action or ſeizure (6). 5 

tion, in the per ion who ſues. S. C. 2. Salk. 223. S. C. Comb. 361. S. C. 3. Mod. 195. 11. Cr. 
39. Hard. 353. 2. Bac. Abr. 47. Vide 1. Inſt. 46. b. 


(4) Co. Lit. 145. b. tain, the owner cannot maintain tre}. 
) In Hitary Term, 33. Geo. 3. it againſt the party who ſeized the hy, 
was adjudged, on the authority of the although he do not proceed to conden- 
above caſe, that if a ſhip be ſeized as nation ; for the By he is diveſted ot 

forfeited under the Navigation Act, of the owner by the forfeiture, Wikins 
12. Car. 2. c. 18. by a governor in a and Others v. Deſpard, 5. Term Rep 
foreign country belonging to Great Bri= 114. 6 *; 


1 2 9 9 
o 


Faſter Term, 8. Will. 3. In B. R. 


Hoard againſt Teniſon. | Caſe 166, 


CTION vrox THE CASE for fix ſeveral promiſes, all of them In cafe, the pre- 
A laid the twenty-firſt of Oflober. The defendant pleaded ciſe day is not 
fra etatem generally. The plaintiff replied ſpeciaily as to two 3 _ 
of the promiſes | præcludi non debet, becauſe the defendant was of phaintiff to vary 
full age at the time of making them ; and guoad placitum as to the from it, it is no 
felt, it was Pn necęſſario veſiitu according to his degree. departure. 


. 3 Poſtea, Mi 
The defendant demurred, becauſe the replication was repugnant 3. l 5 es 


in itlelf, it being impoſſible that a man ſhould and ſhould not be of Blackhallv. Ec- 


e on the ſame day. | cles. 
a2 * Mich. 8. l. 3. 


Pex Curtam. The day is but circumſtance and not material, Wall v. Dukes. 
and no part of the iſſue: a man is not bound preciſely to the day Comb. 361. 
in his declaration; and if you force him to vary from it, it is no 
departure. f 
Judgment for the plaintiff, 
„ 1 


. Thwaits againſt Lady Aſhfield. | Caſe 167. 


Ix DEBT FOR RENT the plaintiff declared, that certain houſes in If a plaintiff de- 
London were burnt down by the general fire, andrecited the acts and by his de- 
for rebuilding the city; and that by virtue of thoſe ads, at a court _ —_ 20 
of judicature at Cl:fford's Inn, a leaſe was decreed to be made to he may, on 8. 
the defendant, of the premiſes for fifty- one years, under the yearly leafing of the 
rent of fiſty- three ſhillings and fourpence ; and avers, that for nine- Werplus, have 
teen years rent for the premiſes, ending at Michael nas laſt, there Oe __ 
vas due to him fifty-eight pounds thirteen ſhillings and fourpence 3 


yer quod actio accrevit. | S. C. Comb. 365. 
S. C. 5. Mod. 


The defendant pleaded nul tiel record of the decree mentioned in 212. 
the declaration. 


The plaintiff prayed a certiorari to the mayor and aldermen of 
Lingon to bring in the record; and fo it was. | 


Ir was MOVED in arreſt of jud ment, that the plaintiff de- 
nanded more rent than appears, by his own ſhewing, to be due; 
and though the plaintiff has entered a releaſe on the record of the 
prerplus, yet this will not help it, the demand being entire. 


NoaTHey contra argued, that the eight pounds being 
[:ieaſed, the plaintiff might take his judgment for what was due ; 

nd this is warranted by all authorities. So in an afſſump/fit on 

[veral promiſes, if the declaration as to ſome be well, and as to 

"9 ill, eee, may take judgment for what is well; and | 

ere is no difference between debt and aſſumpſit, for the demand 

bentite in both. So is Hob. 178. 2 ap apt 1. Roll. Abr. : 3 
85 Barber v. Pomroy, which is a Caſe in point; and argued 335. 
urther prout. 1. Saund. 285, 286. : | | 1. Bulſt. 155. 
e H But Vide 2. Lev. & 
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Tuwarrs | But SELBY ſa 
were ſeveral ; and 
on all bonds. 


Lavy 
A$SHFYIELF. 


« 


| Caſe 158. 


S. p. poſt. 128. 
Dougl. 437. 
Stra. 479. 

7. Term Rep. 


363. 


Eaſter Term, B. Will, 3. In B. R. 


d, tlifs was entire, and that in Hebart the 
: demand quid reddat ei the whole ſum ad 


HoLT, Chief Juflice. The placitum in that caſe was entire 

and guod 2 the whole ſum due on all bonds; andif 2 
appear not to be due, he ſhall recover for all the reſt. By the ſame 
reaſon, if debt be for a hundred pounds, and it appears that there i 
but ninety pounds due, upon relcaſe of the odd ten pounds he ſha 


deman 


have judgment for ninety pounds; and in this caſe, if they had 


gone to trial, and the jury had found that but fifty pounds thirter; 
thillings and fourpence had been due, it had been good, Thecak 
of Barber v. Pomrey is good law. | | A 


Judgment for the plaintiff, 


But PER ME, If 
1. Cre. 137. 104. 


demand be of leß than is due, it wil b fr 


Anonymous. 


AFTER A TRIAL AT BAR no new trial eyer granted pure 


* 


becauſe the jury went againſt evidence, except at the end d 


the laſt peign, which was irregular (/. 


(s) See Bright v. Eynon, 1. Burr. grant a new trial after a trial at bar, whey 


375; and Stra. 584. 2. Ld. Ray. 2358. 
x. Peer. Ws. 2.13. that the Court will 


the juſtice of the caſe demands it. 


TRINITY 


TRINITY TERM, 
The Eighth of William the Third, 
F ; = - 
The King's Bench, 
Sir John Holt, Kut. Chief Juſtice. 
Sir Thomas Rokeby, Kut. 


Sir John Turton, Kat. Ju ſticas. 
Sir Samuel Eyre, Kut. | 


Sir Thomas Trevor, Kut. Attorney General. 
John Hawles, E/q. Solicitor General, 


<V ' 


1 1941 
* Philips agaiaſt Crab. | _ Caſe 169. 


7 HEN the attornies on both ſides are to attend the ſtriking A jury on a trial 
W a jury on A TRIAL Ar BAR, if one will not attend on at bar may be 

| due notice, the jury ſhall be ſtruck ex parte, and the ſtruck ex parte. 
ſecondary ſhall ſtrike twelve for him that does not attend, | 


5 Anonymous. | RO Caſe 170. 


PER CURIAM, Two ſcire facias ſhall not be taken out both $.;,. fave. 
together; for the future, the ſecond ſhall not be taken out till Ante, 87. 
the day of the return of the firſt. 


In the common pleas they have but one ſcire facias, but then 
there muſt be fifteen days between the te/fe and the return of the 
urit, and that returnable too on a common day; but each writ is 
returnable here in eight days, on a day certain ; ſo that leſs time 
is here neceſſary for both than in the common pleas for one. 


* 


H 2 7 


4 


. Trinity Term, 8. Will. 3. In B. R. 
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Caſe 171. The King egainft Giles. 
A return of reſ. M OTION to quaſh a reſcous returned againſt Gids, becaufe 


cue out of the faid to be ex cuftadia halli vorum, whereas it ould be ex ents. 
_ 2 23. * * : 4 8 * - > 5 

hands of bail H, Iii vicecom.'; for the cuitody of bailiiFs is the cuſtody of ſherif;, 

is good a : 


PER CuRian. Both ways are good; and fo it has been fle. 


1 Sir T. Jo. 197. 1 
| [95 J quen adj udged. | 
2 „ + - | * Pawlett agaigſt Heat field. 
1 Money not 1 AN ACTION OF COVENANT on three diitinct covenants ſereral 
'Y | lowed to be 2 breaches were afligned ; one was for non-payment of rent. 
3 brought into a £3 | | | | 
1 court on cove= A motion was made, that upon bringing ten pounds into court 
* nant for Pay- jt might be ſtruck out of the declaration. | 
5 ent of rent. ö | EO 
1 Ante, 90. But THE Cover denied it; for when it appears that the plaintit 
IJ Poſtea Paſch. has juſt cauſ2 of ation for one thing, they will not put him to try 
"0 10. ll 3. the reſt at the peril of coſts (a). 5 | 
. Smith v. John- - | ; 
1 fon. Mich. 10. Wal. 3. Lawley v. Dibble, Paſch. 12. ill. 3. Farrell's Caſe. 
1 (4 See Grege's Caſe, 2. Salk. 596. Ar o- „ fort of diſcretion to be exerciſed hi the 6 
nymous, 1. vill 75. and tuc caſe of Hallett © jury, it is right and reafor able to act 7 
. The Eaft india Conpany, 2. Burr. © the deſe dant to pay the money into 
1120. ; in which latt c ſe Loxy Marxs. * court, and have fo mech of the Plaine 
FIEL D ſays, © In motions of this kind the 4 tiff s demand upon him firuck out of ; 
« true and ſenſible diſtinction is, that * the dechraticn, and that if the plant f 
« vherethe ſum demanded is a ſum certan, © will not accept it he ſhall proceed at 0 
ar capable of being aicerrained &y mere * his peril,” See alſo 4. Term Rep. t 
«© computation, without caving any other 579. Ks | 2 
Po J L 
: 4 117. Pas 
Caſe 173. 5 The King again Walcot. : 
. „ : | ! 
Attainder of ERROR to reverſe an attainder of I a!:5t for compaſſing the 
QclAſn revericd death of the ki ng. . 


tor want of 1 JED | Bots 3 „ 
ente, or i: The error inſiſted on was, the omiſſion of “ % vivente of 
crnſpecTu igftar, as in conſpectiu ejus“ in that part of the judgment which was interiors 
to The inter iara. fua extra ventrem ſuum capiantur et in ignem Ponantur, 

$0 2-32K.632. . TRE Cobkr gare their opinion ſeriatim that the judgment 1s 
S. C. 4. Mod. 3 = d | 8 
ad. »&. tr O 395 a : a | 


S C.Comb, 369. F 8 | | 
S.C Carti. 348. EYRE, Nice. There are multitudes of precedents where 1 
- os E. 25 Bedcnte 1s mentioned In Hemęhrey Staffora's Ca/e 2 5 men 
S C. Holt, ES. tioned by Bre. © Cr,” 128. there are ſome omiffions in that judg. m 
S. C. 3. St. Tr. ment gs reported, but on the roll it is full in every particular. $9 U 
bcc, is Ed. Bibun's Caſe (b). So is Jahn Bemg's Cafe (c). So is that un 
>. ©. 6. St. Tr. of Reb. Dudley (d). The ſame in Stamford's Pleas of the = 


477 : — 5 Grown (e). So. J. Litileton's Caſe (F); and my Lord Stafford's 
Cafe (g), by the advice of all the Judges. It is objected, that on 


r. 141. 
(a) 1. Hen. 3. pl. 24. (e) S. P. C. 18a. a. : 
(5) 15. Een 8. Stow, Chron. 514. (J) 43: Eliz. Co. Ent 422. 3. loft, W. 
(e) 3. Eazv. 6. Co. Ent. 699. 210. . | on 
(a) 1. fr, Plowd. 387. Raſtal, (ﬆ) | 5 
645. | | 
. viven 


* Ee FIG a. A. ARE. 


TW | ry Fwy Y 


Trinity Term, 8. Will. 3. In B. R. 


vdeng proſeernetur 18 enough; but to that it may be anſwered, both Tu E Kixe 


ane and the other are in the precedents. It is objected, that there <8 
we fore precedents without it, as that of David Prince 7979 
IV ales (a); but that was a judgment in parliament; and if we look 

into Ctten's Records, they increalzd or leſſened the puniſhment, in T4 
all the judgments in parliament, according to the greatneſs or | 
heinouſnels of che oFenc2. Beſides, all attainders before the twenty- 
niach year of Queen Elizabeth are not to be regarded, there being 
an act of parliament on purpoſe to confirm them. 


Rok EBV, Juſtice, acc. That it is not in the power of the Judges 
to add to or diminiſh any part of the puniſhment, by making it 
erer or milder 3 * and i this judgment ſhould be athrmed with * [ 96 ] 
this omifion, we muſt fay in effect, that all thoſe judgments wherein 9 
this is are erronenus, and by conſquence mult be reverſed. 


Hor r, Chief Fuftice, acc. Though the omiſſion of this part of 
the judgment be for the deneſit of the party attainted, yet ſtill it is 
error, it being a neceſiary part of the judgment; and this is agreeable 
with the rules of law in other caſes: as in debt on bond, the plaintiff . 
ceclarzs to his damage, and judgment given that the plaintiff ſhould 
recover his d abt, but no notice taken of the damages; though this vel. 107. 


oniiion be for the advantage of the defendant, he may aflign it for 8. Co. Beechere 


error, becauſe it is a _neccilary part of the judgment. I am con- Caſe. 

firmed by the vaſt number of precedents in all kings reigns, ex- 

cept ſome cid obſolete ones and a few in King Charles the Second's 

tine, which were of no great conſequence ; and if this be not good, 

a] the judgments that have theſe words muſt be reverſed; for then 

thoſs judgments are more ſevere than the law allows. And if they Poſtea, Mich 
are good, this is leſs ſevere ; and judgment in all capital caſes is 11. Nl 3. 
ſtatꝛd and ſettled by the common law, which no court can alter. Dillon v. Wal- 


8 cot. 
Wherefore the attainder was reverſed, Sho. Par. Ca. 
This judgment of reverſal was affirmed in parliament, 225 
. SY 4 K 
(a) Fleta, Lb. i. 16. 2. Inſt. 195. , 
| Anonymous. —— - _- Caſe 174. 


THE QUESTION in this caſe was, Whether one jointenant may One jointenant 

not only diftrain, but alſo avow, in his own right, without may diftrain for 
making any conuſance alſo as bailiff to the other jointenant; and che whole rent; 
the cafe of Bowles v. Poor (a) was objected, where a huſband but when be a- 


3 33 a. vows, it muſt 
dutrained for rent due to the wife in his own right only, and ad- be 6, Fs ks 


Judged good. own r. ght, and 
But that was becauſe the right of the rent was in the huſband "** nin 
ly; but h 2 74 40 as bailiff tor the 

oy; but here it is otherwiſe. 80 


Tur Court. One jointenant may diſtrain for the whole; but Ante, 77. 
waen he avows, it muſt be for part in his own right, and make co- 
nuance, as bailiff to his companion, for the reſt; and when judgment 
o given for a return, it muſt be according to the right of both. 
(2) 1. Bulſt. 135. Cro. Jac, 282. | 
H 3 NorzE, 


„„ K 


Bailiff, or not, 


Trinity Term, 8. Will. 3. In B. R. 
NorE, In the cafe of Trevilian v. Pine (a) it was adhudped, 


traverſable in that bailiff or not was traverſable in replevin. 


Bill accepted for 


money won at 


(a) In the common pleas, in Eaſter Term, 6. Anne. : 

| Huſſey againſt Jacob. 

A ETION ON THE CASE on abill of exchange, ſetting forth the 
cuſtom of merchants ; and that if any merchant ſhall draw a 


play thall not be b ili directed to another, and he to whom it is * directed accepts it 


a 
gaivſt the ac- 
ceptor, even by 
an innocent in- 
dorſee for a va- 
luable confider- 
ation. 


8. C. 5. Mod. 
275. 
S. C. Salk. 344. 
S. C. Carth. 3 56. 
S. C. Holt, 328. 
S. C. Com. Rep. 


„ 

S. C. Ray. Ent. 
=. s 
4. Com. Dig. 
4 juſtices of 
46 Peace . 

(B. 42.). | 
4. Bac. Abr. 65. 

2. Term Rep. 
„ 


to A. 


that he becomes chargeable therewith ; that Lerd Chandos, uſing 
commerce according to the ſaid cuſtom, did make and direct a bil 
Jacch the d nt, who accepted it, and by virtue thereof 
he became chargeable. | | | 8 

The defendant pleaded the ſtatute of Gaming, 16. Car. 2. c. 7, 
that Lord Chandos and the plaintiff played together at hazary, 
and that at that playing Lord Chandos loſt to the plaintiff above one 
hundred pounds at one fitting ; that for this money fo loſt he gare 
this bill, which by force of the faid act is void. 

The plaintiff demurred, and ſhewed for cauſe, that the ple 
amounted to the general iſſue (a). > 
And PER CURIAM, | 


FissT, In all cauſes where a man admits the action, were it not 
for ſpecial matter, that matter may be ſpecially pleaded ; though it 
may likewiſe be given in evidence on the general iſſue (5). 

SECONDLY, That in this caſe the acceptor may well plead the 
ſtatute 16. Car. 2. c. 7. in bar; for though the acceptance makesa 
new contract, yet it ſtands on the former conſideration; and if this 
plea ſhould not be good, the ſtatute would be eluded. Indeed, if 
the plaintiff had indorſed the bill over 59a fide to another, who was 
ignorant of the iniquity, the ſtatute could not have been pleaded 


againſt ſuch an indorſee (c): but ſurely it may againſt him who is 


party to the wrong. 


* 
o 


Judgment was given for the defendant. - 


(a) See Hedges &. Sandon, 2. Term 
Rep. 429. | 

(5) See James v. Fowkes, poſt. 101. 
Hallet v. Birt, poſt. 120. Harriſon v. 
Cage, poſt. 214. Paramour v. John- 
ſton, poſt. 376. 


(c) But now by 9. Anne, 14.71. 1. 


« All notes, bills, bonds, judgments, 
«© mortgages, or other ſecurities or con- 
«« veyances whatfocver, given, granted, 
© drawn, or enter=d into, or executed 
« by any perſon, for money or other 


valuable thing won by gaming, or by 


t betting on ſuch as do game, or tor re- 
« imburſing or repaying any money 
&« knowingtylent or advanced for gaming 
& or bettins, or lent or advanced at the 
1c time and place of play to any perion 
« gaming or betting, are void. 
has been decid:d, that an indorſce of a 

i note given for money know- 


ingly advanced by the payee to the dratver 


to game with, is not recoverable againſt 


And it 


the drawer, although the indorſee paid a 


ſull and valuable confideration for it to the 


Payee. and was not privy to or had any 


notice that the money was lent to gam: 
with, Bowyer u. Bampton, 2. Stra. 1156. 
— See Ho Lowe v. Waller, Dougl. 741. 
But this ſtatute only renders fuch ſcri 
as are therein mentioned void, and de- 
not deſtroy the validity of à contra ic 
money lint to play ⁊citbh; and thercior? 
money ſo lent is recoverable in an aftion 
of affumpfit, it no ſecurity was taken for it, 
Barjeau v. Walmfley, 2. Stra. 1248. ; 
and it has been held, that ſuch contract. 
divifible; and that if A. win 572). an 
aſtcrwatrls lexd 300l. to the 1sſer, and 
take a note for the whole 6721 yet, though 
the note is void as being a ſecurity, be 
may recover the 300l. which was lent, 
Robinſon v. Bland, 2. Burr. 1081. S.C. 
1. Bl. Rep. 234.—See allo Alcinbroke t. 


Fall, 2. Wilf, 309. Jeffcrics v. Walter, 
1. Will. 220. 8 


Per 1 * — po SIE. _ 


Tuinity Term, 8. Will. 3: In B. R. 
*Birt again Strode. Caſe 176. 
-RROR br A JUDGMENT in the court of common pleas in an In an action for 
| EI on the caſe, where the plaintiff declared, that he was 1 

lawfully 70 of a tenement; and that he ought to have common not accegury tor | 

of paſture In one thouſand acres, in a place called, &c. for all com- the plaintiff to 
nonable beaſts Ievant et couchant on the tenement aforeſaid ; that ſhew tizle to the 
the defendant made coneyburrows, whereby the plaintiff could not common 3 — 
enjoy his common in tam amplo et beneficial: modo. The defendant tha ag — 2 
demurred. 3 : 555 | Md of a tene- 
lor r, Chief Fuftice; delivered the opinion of the Court, that e ber. and 
judgment 4 affirmed; and that the declaration was good, _——_ - 
without ſetting out a title to the common, either by grant or pre- place EAI 
ſeription. | | | cc. 

FixsT; Berauſe the action is brought upon the poſſeſſion, and [981 
i founded upon a wrong done upon the poſſeſfion, and not to the g. C. 4 Nod. 
3 5 | 2 1 Ski 
srcbwpl v, It is not neceſſary that it appear whether the defen- S. C. 2 1. 
dant be owner of the land or not; and therefore no need of ſetting. 12. | 
forth a title. But if it had appeared by pleading, that the defendant 8 C. Comb. 350. 
is owner of the land, there it is neceſſary to ſet out a title; but here 2 Lev. 104. 
it ſtands * indifferent whether he be owner or a ſtrariger ; but Wide 
when it comes on ſpecial pleading, as in treſpaſs for _— and 138. g7g. 
chaſing his cattle, if the defendant juſtifies as in his freehold, and 2. Cro. 43. 
that he took them damage-feaſant, thete the plaintiff muſt ſhew f. Ora. 419. 
forth ſome title in his replication, in anſwer to that of the defendant's 5 Vent. 274. 
in his tar. But in a declaration; where the defendant may be as Sti. 1238. 
well ſuppoſed a ſtranger as an owner; there no title is — * to 4. Bae. Abr. 15, 


TaIRDLY, This matter is not traverſable, for all the right of the (C. 39.) 
common muſt be given in evidence upon net guilty, or elſe the 1. Burr. 440. 
plaintiff cannot recover ; and if ſo; it is to no purpoſe to ſet it forth K* W 
in the declaration; and he ſaid, the caſe principally to be relied on DE 
k that of $t. John v. Moody, in HALE's time (a), where the plaintiff 4. Term Rep. 
declared, in an action onthe caſe, that he was ſeiſed of twenty acres 719. 
of wood, and uſed to have a way over ſuch a place to that wood, 5. Tern. Rep. 
and was diſturbed in it by the defendant ; he faid, it was true the 46. 
plaintiff declared on a ſeiſin in fee, but that was not neceſſary, for a 
ſcifin in fee is not neceſſary to be ſet forth but where a preſcription 
is to be made; and therefore a declaration on the poſſeſſion, where 
no preſcription is made, is as good as upon @ ſeifin in fee: the ex- 
ception to the declaration in that cafe was taken after verdict ; but 
the whole Court werè of opinion, that though there had been no 
verdict, yet the declaration had been good; and there are ſevera! 
precedents ſince of this kind. | 


And the judgment was affirmed. 


(s) Mich. Term, 27. Car. . 1. Vent. 274. 355. 
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„ rogues as a- 


Charge ot the bail ba 


Trinity Term, 8. Will. 3. In B. R. 


Caſe 177. The King againſt Granfield. | 
To ſay, © the RANFIELD was found guilty, at the ſeflions of H-riford,onan 


«mayor and al- indictment for ſaying, « The mayor and aldermen of F lertfird 


« dermen of H. 2 LS OS WY 
Moor „ dre a pack of as great villains as any that rob on the highway.“ 


« as erat And having ſlipt the time of moving in arreſt of judgment, they 


T moved to ſubmit to a ſmall fine (a). 
ny that rob | 


« on the high- PER CURIAu. We are not fatisfied that the words are ſuch 2; 
cc 2 > . wh * o * % 
way, is not ie may be indicted for; for what is it to the Government, that 


ind:able. 4 

ee the mayor, &c. are a pack of rogues (6) ? 
S. C. 5. Mod. | ; 

203. . So they fined them ſixpence a- piece. 


Hob. 202. Moor, $19. 1. Mod. 35. 2. Vent. 16. 2. Salk. 698. 6. Mod. 124. 2. Tem Rep, 
199. 3 8 | 

(2) A motion in arreſt of judgment on 2. Salk. 698. Reg. v. Langley, 6. Med. 
an indictment may be made at any time 124. Rex v. Legarley, 1. Hawk. P. C. 
defore judgment is actually pronounced. ch. 21. f. 13. Rex v. Barker, 1. Med. 

(5) See Rex v. Burford, 1. Vent 16. 35. Rex v. Revell, 1. Stra. 420. Ren 
Anonymous, 1. Vent. 10. Wrigations . Pocock, 2. Stra. 1157. Rex . 
Caſe, 2. Salk. 693. Reg. v. Sole,, Darby, 3. Mod. 1 39. 5 


Caſe 178. *The King again? Bracy and Others. 


Indictment for a JNDICTMENT FOR A RIOT. An exception was taken, that 

riot carta for- I the concluſion ought not to have been contra formam ſtatuti, it 

mar Hau peing an offence at common law | | 

good. 8 : | 

Sc. comb. 371. PER CuRiam. Barratry was an offence at common law, jet 
it is good to conclude contra Hrmam diverſorum ſtat. Stabbing 
was an offence at commort law, and therefore a man may be' indifted 

generally, or ſpecially, contra fermam ſtat. ; and even in an indic- 

ment on the ſtatute, the jury find it manſlaughter generally. 


Therefore THE COURT refuſed to quaſh the indictment; but 
bid the Counſel demur, if he thought fit (). | 


(a) If an indictment for an offence at Sayer, 225. Rex . Mathews, 5. Tem 

common law conclude, © again}? the form Rep. 162.— See allo 4. Hawk. P. C. 
«« 0 the fatute, Sc. theſe words may be c. 25. . 115. 

re je ted as ſurpluſage, Rex v. Bathurſt, - 7 


Caſe 179. 8 Williams again/? Batter and Others. 


Two aRions THE QUESTION was upon a point of practice, Whether a 
brought aga.nft readidit fe upon one action, where there were two actions 


2 perſon, and againſt the ſame parties, where the ſame parties were bail, ſhould be 


the ſame bail in 


born; 2 dad: a diſcharge to the bail in the other action. 


ſe in one, a dſ-. And THE CouRr was of opinion, that it ſhould diſcharge the 
il in the other action too; and the plaintiff's attorney having 
notice of it, and atcer taking out execution againſt che bail, che exc- 
cudon was diſcharged , aud ordered the attorney ſhould pay ſuch 
coits as dne Malter thouid tax. | | 


in the other. 


Anonymous, 


Trinity Term, 8. Will. 3. In B. R. | 


Anonymous. ECaſe 180. 
O Man can change his attorney without leave of the Attorney. 
Court. 


Anonymous. To Caſe 181. 


N THIS COURT, oyer of a deed may be demanded after imparl- 0 after im- 
| parlance, 
ance. 7 2 


* 


Anonymous. | | _ Caſe 182. 


OLT Chief Fuſtice. Though a writ of error be a ſuperſe- Wri: of error 
H deas in itſelf, yet after execution begun it ſhall. not binder it, ſhall not flop - 


but the ſheriff may go on, and on a frers facias ſell the goods. 5 de- 


6 Mod. 130. 1. Salk. 32 1. 1. Burr. 340. 1. Term Rep. 280. 2. Stra. 1186. 631. Tidd's Pra, 
714 716. 2. Term Rep. 45. 
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* [ 100 ] 
Caſe | 2A „ Truelock againſt Hanfeld. 


Adminiftracion D EBT ON A zorn as adminiſtrator. The dani v is co 
— to be ſays, that adminiſtration was committed to him © per J. 8, 
ranged by A. « Official. Decani Sarum loci illius ordinar. legitim? conflitut. cui 
_ je * adminiſtratio de jure n without ſaying * adtunc perti- 
| wdier. evi ad. nuit; he does not ſay, © coment conſlitut. ;”” and held good not- 
miniſtratis de jure withſtanding. 


pertiauit, without 
Laying, ad tune, et guomeds conflitut. go0d.—5. C. Comy. Rep. 27. 2. Show. 355: Salk. 40, 2. Mod. 


65. 4. Mod. 133- 6. Mod. 231. . Ld, Ray. 635. 
| wh 184. | Dixon againft Willows. 


| FJOLT, Chi Fuſtice. Guineas are coined at the king's s mint 
4 P. * 446. for twenty ſhillings, and at that rate are lawful money of Eng- 
8. C. comb. 387. [2nd without any proclamation for their currency: the tndentures 


wy C. 3. Sak. herween the king and maſter of the mint are ſufficient. 


9. 
S. C. Holt, 471. Popt. 28. Cro. Car. 515. Palm. 4&7. 5. Mod. 6. 1. Salk. 9. 22: 


Caſe 185. | Hicks againſt Dowling. 


Caſe, for negli- ACTION UPON THE CASE for negligently keeping his fire, by 


_ gently 22 a leſſee againſt an under-leflee, 
his fire, lics for 


ke againſt his under- leſſce.—8. C. 2. Salk, 13. 8. C. 1. Ld. Ray. 99. s. C. 3. Le, Ray. 236, 
3- L. 359 · b 


— 1 r a, by ewe x · q 0 ek * 2 reer eee ere ; Carts; 3 
. 7 v7 g CC.. [ % ÿ ... ß BP Ctr ,,... * 222 a = N 
AL ob, mm n It TE IE” Cie, I Aer Wea 14 8 e 4 PEG TEN.” at RS — ACA" os HR 1s ZHANG OA, AG Lac 
= FIT N _ PIES PIES „ 4 a. * Wenn _— CLIN: | whey woe +4 7 20%; bt — „ 5 a 27 N 72 101 Ry” 
rl L — rr WET ks 4 „ 18 WET 6:4 bib — A* 2. 5 28 8 ein. an 11 4 HARON -\-# Bs ILY TY 1 


Ont a rata yrh 15 7 pode <4 was» abt Of 1 is £3 PAIRS. > 1 eg P40 


9 i 
ts. 70 
e 0942 


_ a 
A hy ne 
* * 8 "Cr 4 
* * 4, [4497 
= OS n 
. 
* 


8 
1 
"$12 
J 5 
* 
. IF 
6 
FAY 
* 

Py 
IE 
* zi 

x . 


cd] 


Michaelmas Term, 8. Will. 3. In B. R. 
pER cuniAu. It lies, becauſe the leſſee is anſwerable over to Heh 
his leſſor 4). | | | 8 Gs 
(a) See the caſe of Jermey v. Lowgar, v. Iſham, 1. Salk. 19.; and 10. Anne 
Cro. Elz. 461. Counteſs of Salop . c. 14. . 1. 
Compton, Cro. Eliz. 777. 784. Paulain 


* [ 107 ] 


Loe again Brace, | Caſe 186. 


TRESPASS AND EJECTMENT. Special verdict, That alter Conveyance by 
Brace, being ſeiſed in fee of the lands in queſtion, did enfeoff way of uſe to be 
J. C. in fee, to the uſe of the feoffor for life ; and after his deceaſe, — ac- © 
to the uſe of T, Brace his ſon, and his heirs for ever ; and for want tens to the 


of iſſue of his body, to the right heir of the feoffor. i 
8 2 * . 54S 
And THE QUESTION was, Whether T. B. had a fee or a tail? S. C. Carth. 343. 


And per Hol r, Chief Fuftice, The intention of the party is to 10% N. 
paſs only a tail; and that contradicts no rule of law; for the law s. C 3. Salk. 3 3. 
requires the word © heirs” to make a fee tail as well as a fee-fimple ; S. C. Holt, 608. 
and the generality of thoſe words may be qualified by ſubſequent 3 63. 
ones; and the words © for default of ſuch ifſue” ſhew what heirs Con. Gr ah 


he intended, as much as if he had ſaid, © to one and his heirs, #9 wt, 3. Lev. 70. 


« the heirs of his body.” | h 8. Mod. 23. 
Judgment that it is only an eftate-tail. 7. Fe 
| | 199. 432. 563. 
| Cop. 234. 410. 
James againſt Fowks. Caſe 187. 


S5SUMPSIT AGainsT A WOMAN, who pleads coverture Mater of tw 
tempore promiſſionum. The plaintiff demurs, becauſe it which amounts 
mounted to the general iſſue. 3 5 ba 
PER CUurRtam. Where it is matter of law that amounts to the N siven 
general iſſue, it may be pleaded, and is no cauſe of demurrer; for in eridence. 
matter of law in that caſe is matter of fact, which avoids the action, 8. C. 1. Ld. Ray. 
and ſo may be pleaded or given in evidence as the defendant 39. mi. 


pleaſes (a). 


2) See Huffey v. Jacob, ante, 96. Cage, poſt. 214. Paramour 8. Jobnſton, 
Hallet v. Birt, poſt. 120. Harriſon v. poſt. 376. | 5 


Fuller againſt Smith. 5 Caſe 188. 

ERROR from the court of common pleas in an action of trover Toer againſt 

againſt ten, wherein the plaintiff declares of a finding by ten, ten, declaring of 

and a converſion by nine, and judgment againſt all ten. a —- by 

| : : nine, and judg- 

PER QURIAM. The converſion is the git of the action; for if ment 80 

| man find goods, it is lawful for him to take them; wherefore it i c776acous, 

myſt be certainly error. But if you get it amended in the common 
pleas, we will get it amended here. | : 


©, 


 Blackhall | 


*[102J Michaclmas Term, 8. Will. 3. In B. R. 


Caſe 189. |  * Blackhall againft Eccles. 
If, in treſpaſs T RE SPASS rox ASSAULT AND BATTERY, and declares for 
for —_— 2 battery on the fir/t day of February, in the eighth year of the nu 
time att IN (c ' ; _ |; 


the declaration king „Which is not yet com. 


which was after And this was MOVED in arreſt of judgment. 
the verdict, it is ef 75 8 | 


cured by the NoRTHEY for the plaintiff acknowledged, that if the time in the 
vert. declaration had been after the biil filed, and before the trial, the 
S. C. a. Salk. judgment muſt be arreited, becauſe then it would have appeared 
662. that the jury gave damages for an action ariſing fince the ſuit cam. 
S. S. 3. Salk. S. menced; but in this caſe, the time being after the trial, it is-as if 


S. C. Carth. 389. . : 5 
S. C. Com. Res there were no time at all, it being impoſſible, and therefore halpen, 


12, after verdict. The caſe of Sorrell u. Lewin (a) is the fame wich 
_ T 5. Mod. this, where an aſſump: was laid of a time not comme. 
280. - — 7 1 a 
Yelv. 94. PER CURIAMu. The day alledged is no day at all; the time is 
3. Burr. 1729. but a circumſtance (6) ; and therefore ee aa 
1. Bac. Abr. ' 50 ; * ; | 3 5 

192. Judgment was given for the plaintiff. 

5. Bac. Abr. 8 | 


214 317. 5. Com. Dig. © Pleader®? (C. 9.). Bull. N. P. 86. Dougl. 681. 


(a) Mich. Term, 26. Car. 2. | e 1 
5 (5) See Huard v. Tenniſon, ante, gz. Wall v. Dukes, 1 


0 * 


— 


Caſe 10. Duncomb againſt Church. 


If it appear in OLT, Chief Fuftice. A privileged perſon in the common 
pleading, that a pleas may be in cuſtody of the marſhal; for he may either 
. eee waive or miſplead his privilege ; and if he be actually in cuſtody, 
in cuſtody, he and it appear fo dy pleading, he cannot have his privilege: and if 
| cannot have it. one plead an exempt juriſdiction from all the courts of 17 eftnun/ter, 
S. C. Salk. x. and not to be ſued but in ſuch particular courts and franchiſes, 
S. C. comb. 300. there you muſt thew that they have a juriſdiction of the matter, 


1 C. — ht: and that the cauſe arifes within their juriſdiction. 
q & I. * ay 3 a 95 x ” 2 * N A 
93. 7. Mod. 105. Poſtea, Hil. 8. Vill. 5. Bands v. Bodner; and Stones v. Bodiner. 


Caſe 191. Anonymous. 


Imparlance. QFECIAL IMPAPLANCF ſhould not be allowed without the 
: leave of the Court, or conſent of parties. | 


A The King againft Keat. | 


Bail not allowed HE COURT refuſed to bail him, he being found euilty of 
bs 1 manſlaughter, for that they could not bail him until clergy had, 


according to Bucæler's Caſe (a). | 
S. C. 8. Mod. 287. S. C. 1. Salk. 47. S. C. Comb. 406. S. C. Skin. 666. S. C. Holt, 481. SC 
3. Salk. 9. . Salk. 203. 1. Vent. 93. 5 . | 


(a) Stiles, 467.— ee alſo Armſtrong v. Liſle, poſt, 108. , 
| ; Brent 


Michaelmas Term, 8. Will. 3. In B. K. 103] 


* Brent againſt Sir Henry Edwin. -— Ok 193. 
THE FLEA of © nan aſſumpſit infra ſex annos is a ſpecial Pending 
| iſſue, | | | ; | 
Oldham againft Pickering. Caſe 194. 


A UPON PROHIBITION. The caſe was: Eftate pur autre 
{Y\ Tho. Oldham was ſeiſed of a meltuage to him and his aſſigns wie is only affers 
far three lives; dies inteſtate without children, having only Anne in ene , of 
Pike ing his ſiſter. Adminiſtration was committed to Sarah = " —_ 
01:ban the plaintiff, whom the detendant ſued ia the ſpiritual court th n 


for diſtribution. 5 | wakes a 
i | . expreſ<ly given; 
The fingle queſtion was, Whether an eſtate pur autre die be ae e, OE 
now diſtributable in the ſame manner as an inteftate's goods and or adminiftra- 
chattels, according to 22. Car. 2. c. . by force of 29. Car. 2. c. 3. tor, if no debrs, 
whereby it is enacted, That an eſtate pur autre vie ſhall be de- m 3 
E viſable; and if no ſuch deviſe be thereof made, the eſtate ſhall be e 5 not 
« anſwerable in the hands of the heir, if it ſhall come to him by rea- . _—_ 
« ſon of a ſpecial occupancy ; and in caſe there be no ſpecial occu- wg 2. Salk. 
« pant, it ſhall go to the executor or adminiſtrator of the parties that 5. C. Carth. 1 


« had the eſtate thereof by virtue of the grant, and ſhall be aſſets in S. C Comb, 388. 


« their hands ?” | 475. 
S. C. 3. Salk. 


And adjudged, per HoLT, Chief Fu/tice, RoKEBY, TURTON, 137. 
and EvRE, Fuſtices, That the prohibition ſnould ſtand, and that 8 C. Holt, 50g. 
an eſtate pur autre vie of an inteſtate was not diſtributable ; for S. C. 1. Ld. Ray. 
notwithſtanding this alteration by the ſtatute, it remains a freehold 253 Alle 
fill; and the amendment of the law in this particular was on 7 115. 
deligned for relief of creditors, that if it came to the heir by reaſon of | 
ſpecial occupancy, it ſhall be in his hands as aſſets by deſcent, that 
is liable to thoſe debts where the heir is chargeable, and thoſe only 
but if there was no ſpecial occupant, then it ſhail go to the execu- 
tor and adminiſtrators, and they ſhall be in the room of the occu- 
pant, and it ſhall be aſſets in their hands for the payment of debts ; 
but it is not aſſets to pay legacies, except ſuch as are particularly 
_ deviſed out of it, the ſtatute only having made it aſſets for a particular 

intent to pay creditors : ſo as no debts appearing in this cafe, the 
acminiſtrator is as it were the occupant, and ſhall not be compelled 
to make diſtribution (a). | | 

(a) By 14. Geo. 2. c. 20. reciting . © no deviſe ſhall have been made accord- 

29. Car. 2. c. 3. and that doubts had ari- * ing to the 29. Car. 2. c. 3. or ſo much 
ſen, where no deviſe has been made of * thereof as ſnall not have been ſo deviſed, 
eltates pur autre ⁊ ie, to whem the ſurplus „ ſhall go, be applied, and diſtributed, 
ot ſuch eſtates, atter the debts of ſuch de- „“ in the ſame manner as the perſonal 
| - ceaſed owners thereof are fully ſatisfied, © eſtate of the teſtator or inteſtate.”” 

Mall belong; 1T 15 EXACTED, „that — See Witter v. Witter, 3. Peer. Wms. 
* ſuct eſtate fur autre vie, in caſe there 102. and Duke of Devon v. Atkins, 
be no ſpecial occupant ther. of, of which 2. Peer, Wis. 383. 


Nelſon 
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*[104) Michaelmas Term, 8. Will. 3: In B. R. 
Caſe 195. Nelſon againſt Hawkins, Dean of Chicheſter, 


Calling acterey= A TTACHMENT uro PROHIBITION. In this caſe the 
man © knave”* 1 plaintiff declared, that the defendant libelled againſt him in the 
not ſuable in the ſpiritual court, for calling him © knave.”. 

ſpiritual court. : 


S. C. 1. L. Ray. Whereon the defendant demurred. 


423. . . . 
S. &. Com. Rep. HOLT, Chief Fuftice. It will be hard to grant a conſultati;y,, 
275 the party has not accuſed THE DEAN of my Gſhonelty 1 his 5 


25. i 
S. C. Holt, 593- feffion, which may make him liable to eceleſiaſtical cenſures; if he 


2. Init. 492. had fo done, it would have been reaſonable to let him ſue there ; 


Fo but now the caſe is only, whether we muſt be more tender of the 


> reputation of a clergyman than that of another man; for which there 


2. Roll. Abr. is no reaſon (a). The reaſon why _— hands on a cler. 

296, 297. gyman in the eccleſiaſtical court was punithed by excommunicatian 

3. LeV-17- Was, becauſe he — habitum et tonſuram, by which he was 
a 


— otag known to be ſuch, an aſſault on him was deemed an affault to the 


Stra. 472. 545. Whole clergy, and fo a kind of ſpiritual offence. 


8 And in Hilary Term THE CouRT gave judgment guid ſtet pri. 
$v0. 132. hibitis. 
(a) See Coxeter v. Parſon, poſt. 231. 


Caſe 196. . Lindſey againft Clerk. 


Cajiatur taken PHE COURT. The * in treſpaſs is wholly taken away 
away in treſ- by the ſtatute 5. & 6. Will. & Mary, c. 12.; therefore the 
paſs. judgment now ſhquld be entered, omitting quod capiatur. | 


S. c. 5. Mod. 285. S. C. 1. Salk. 54. S. C. Carth. 390. 3. Bl. Com. 398, 39g. 


Caſe 197+ > - "Wh King againſt Gluff. 


Where a ſtatute JHDICTMENT before commiſſioners of oyer and terminer at 


ſcribes, that 1 THE OLD BAILEY, and removed on certiorari. 
a thing mall be 2 


by bill, plain, The indictment was on the 1. C2. Phil. & Mary, c. 7. for 


or information, ſelling haberdaſhers wares contrary to the ſtatute, on pain of for- 
it cannot be feiture, one moiety to the king, the other to him that will ſue for 
| the ſame © in any of the king's courts of record, by bill, plaint, 
4. Inſt. 165. c information, or otherwiſe.” Ws n 


NoRTHEY moved to quaſh it, on the authority of Gregory's 
Caſe (a) and the cafe of Farrington v. Keymer (U), becaule the 
general words, © of the king's courts of tecords,” extend only to 
thoſe of Weftminſter.. Oe | 


Pex CuxIAu. It is true, the juſtices of peace cannot hereby 
have juriſdiction ; but it has been ruled ſince Gregory's Cafe, that 
(a] 6. Co. 19. b. 5 1 (+) 2. Cro, 112, 

| | juſtiges 


Michaelmas Term, 8. Will. 3. In B. K. *[ 105 ] 


« ices of oyer and ferminer may by way of INDICTMENT, * but TX KIU 
. was af „ 2 9 in that reſpect it is * 
yell enough ; but here the ſtatute has preſcribed a particular way * 
far the recovery of the forfeiture, viz. “by action of debt, inform- 
« ation, &c. without wy anything of * indiftment ;” and 
therefore it is a queſtion, whether this be indictable or no? 

For which reaſon let it be quaſhed f (a). 


= 


offence, and appoints certain particular afterwards a particular provifion and a 
remedies of which an indicrment is not particular remedy given, Rex v. Robin- 
one, the particular remedies appointed by ſon, 2. Burr. $03.—See alſo Rex v. 
the ſtatute can alone be purſued, Rex v. Balure, Cowp. 650. Rex v. Davis, 
Penſax, Bar. K. B. 127. 2. Seff. Caſes, Sayer, 133. Rex v. Boyal, 2. Burr. 8 32. 

172. But where new-created offences Rex v. Harris, 4. Term Rep. 202. and 
ate only prohibited by a general prohibit= the note to Rex v. Marriot, 4. Mod. 
ory clauſe, an indictment will lie, Rex, 144. 1. Show. 398. 


(e) Where 2 Natute creates a new Wright, 2. Burr. 544. 8 


Wall againf Dukes. Ce 198. 


TRESPASS. After a verdiet for the plaintiff it was moved in Laying no par- 

arreſt of judgment, becauſe the treſpaſs was only laid to be ticular time in 

drverſis diebus et vicibus, without laying any particular time. Ee cured 
Pex CURIAM. It is well enough after verdict, on the ſame 

reaſon with the caſe of Blackhall v. Eccles (a) this Term, 


(ﬆ} Ante, 102. 


Anonymous. | Caſe 199. 


HÞET, Chief Fuſtice. An audita querela is no ſuperſedeas in Audits querels is 
itſelf, being not like a writ of error ; but the party ma go on no ſuperſedeas un- 

with his execution until there be a ſpecial ſuperſedeas; and though dil there be a 

an audita querela be allowed, no 2 as ſhall be granted until ſpecial ſupcrſedee 

the matter bg the audita querela is grounded be proved by wy 

two witnelles, orgs pong | 


Hartop againſt Holt. SEaſe 200. 


UDGMENT was given in debt in this court, and affirmed in a Error will not 
writ of error in the exchequer- chamber, and ſent back hither. lie in the exche- 
Then goes out a ſcire facias why execution ſhould not be awarded quer. chamber, 

on the * Judgment, and thereupon execution is awarded ; and after- _—— ne — 
ward Helt brings a writ of error tam in redditione judicii, quam in ee 92 
d adſudicatione executionis, returnable in the exchequer- chamber; been affirmed in 
notwithſtanding which the plaintiff takes out execution. the exchequer- 
| ME | © EXECU r 
The queſtion was, Whether this writ of error be a ſuperſedeas ? 14e 
2 E 5. 9 3 S. C. 3 293. 8. C. 12. Med. 105, S. C. 1. Ld. Ray. 97. S. C. Ray. 
«95. Comb, 12.2 2 121. 147. 00 . 46 wo, 
1 Pac Abf. _ . Av 20. 147 wy Fitzg, 175. 5. Com. Dig. Pleader“ (3. B. 12. ). 
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| Michaelmas Term, 8. Will. 3- In B. R. 


1 Hor r, Chief Fay It is plain, that no writ of error in this 
e manner lies on the firſt judgment; and if ſuch a one be taken out 
Hor r. 1 3 has b ht al e ) 

it is no ſuperſedeas becauſe one has been brought already on the ff 
judgment; and they have affirmed it, whereby they executed their 
authority, and have no power to examine their own judgment; ſo 
that ſuppoſing this writ of error to lie on the ſcire facias, yet it will 


not lie on the principal judgment, or be any ſuperſedeas thereunto: 


| but then ſuppoſing it to lie on the ſcire facias alone, whether it would 

> [ 105 1] be = for that part and * void for the reit ; fo the whole queſtion 
a war. ether a writ of error lies upon an award of execution in a 
168 who. © ferre facias grounded upon a judgment in the exchequer- chamber 
g I think this writ of error will not lie, and is no ſuperſedeas, becauſe 
Poſte, Hil. it is neither within the letter nor meaning of the act, being for amat- 
3. #W 3. CO: ter arifing ſince the firſt judgment, and nothing relating to the 


niers v. Manu- - : 
Adder of Raw. merits of that. 


Tos Wherefore THE Cour aſſented, that no writ of error lies on 
3. £50. 143. this ſcire factas, and that execution was well taken out. Mita 


. 38. diverſitatem, 1, Vent. 168, 169. 
Caſe 201. . Byron againſt Emes. 


Saring a woman ACTION ox TRE CASE for ſcandalous words, Whads * 


had a baford, to plaintiff declared, ſhe was a chaſte virgin, and of good fame; 
. Ker e and that whereas F. Chapman was in communication of marriage 
. e in With her, the defendant præmiſſorum non ignarus, to defame her, 
communication and hinder her of her marriage, faid of her, What do you go to 
with A not ac- Landon for but to drop your ſtink;“ with averment, that where 
Lonable. the words were ſpoke © ſtink” ſignifies © baſtard ;*? as alſo, *thit 
S.C.Comb 39x. © ſhe went to London laſt winter to lie-in, and to my knowledge 


| $.C. Salk. 693. © ſeveral people have lain with her,” Upon ifſue joined, and ver- 


2. Roll. 34. dict for the plaintiff, 


1. 2d. 350. f - : 2 x 
2. Com. Dig. IT was MOVED in arreſt of judgment, that the words are not 
$40:274- ' actionable, becauſe they are of a ſpiritual conuſance, and na temporal 


loſs accrues ; that to ſay © woman has a baſtard” was never 
actionable before the ſtatute for proviſion of baſtard children; and 
fince the ſtatute, it has never been held to be actionable but where 
the party is brought within the penalty of the ſtatute, whichis only 
where the baſtard becomes chargeable to ne pariſh. Theſe words 
are moſt feandalous of 2 young woman; fo that were it res nova, 
perhaps an action would lie; but there are many authorities to the 
contrary. It is a crime of which the eccleſiaſtical court has conu- 
| tance, and can cenſure; and it is not reaſonable that the party ſhould 
be liable to defamation and an action too; on which account Aune 
Davis's Caſe hath been often ſhaken. In this caſe, the having the 
baſtard is not the crime, but the fornication; of which the party is 
an undeniable evidence. | „ 


Judgment for che deſendant (a). 


t 1. Roll. Abr. 33. 3. Bulft. 4%. Oro. Ellz. 639. Cro. Car. 322. L er. 


261. Salk. 65 6. 


Yeoman 


nao. Wm Y?oasm _ 


Michaelmas Term, 8. Will. 3. In B. R. [1071 


| * Yeoman againſt Bradſhaw. ' „ 202. 
FR CURIAM. The whole queſtion is, Whether a bill of A bill of ex. 
p exchange ſhall draw adminiſtration to the province or dioceſe _—_— er 
where the Vil is, or where the acceptor, who is obliged to pay it, , g aſt 
lives Now though a bill of exchange be in writing, yet in judg- oniy where the 
ment of law it is of no higher nature than a {imple contract; and debtor is. 
therefore it muſt follow the rules of debt upon ſimple contract, and 8 C Carta. 35 4 


adminiſtration is to be committed nere he who pays it lives. s. Cy. Salk. 
: > . X O. 104. 
Pex CUrRIAaM. Judgment 2454 b:Ula toffetur, $:0.Com\. 292. 
| | . 5 | 8 C. Holt, 42. 
White again The Biſhop of Worceſter. | Caſe 203, 


TRESPASS AND EJECTMENT againſt ſeven defendants, who If <j<&ment be 

all appeared and pleaded, and joined iſſue on the pica-roll; the oY ee. 
jurata and diſtringas was againſt all ſeven, only the iſſue on the 210 "lead, and is 
prius roll was joined by fve only; verdict at the aſſizes againſt he joined on the 
ſeyen; and after ſeveral motions in arreſt of judgment, plea-roll againſt 


c . 4 five only; and 
Ir was RESOLVED by the whole Court, that the ni prizs roll verdict againſt 


was in this caſe amendable. Blackamore's Caſe (a) has theſe expreſs ſeven ; we nf 
words, « That the niſi prius roll is amendable, where the Judge has Prius roll is a- 
« ſufficient authority, expreſs or implied, to try the cauſe.” Now Wendable. 

then here the Judge has an implied authority, for here is an iſſue 2 Salk. 48. 
joined on the record by all ſeven ; if one iſſue had been joined by , Ro. Fc RY 
the five, and another by the other two, it had been otherwiſe. The poph. 102. 
jurats and diſtringas are againſt ail ſeven to try this iſſue of * not Yelv. 64. 

« ouilty;” fo that the Judge has plainly an implied authority to try Cre. Car. 338, 
the iſſue between the plainriff and the ſeven; and that omiſſion is Stiles, 339. 


plainly a miſpriſion of the clerk ; and therefore ſuch a miſtake in all 3 g's _ : 
actions and caſes is amendable, and eſpecially in this action of eject- Stra. $43. 
ment, where all ſeven are bound by rule of court to confeſs leaſe, 1. Wilf. 30. 
entry, and ouſter. —= : 1. Burr. 252. 
| (a) 8. Co. 161, Ryo. 470. 
5 0 * [ 108 } 
*The King againſt Sir Thomas Culpeper. Caſe 204. 
AT A TRIAL AT BAR, wherein mention is made of privilege of privitee- of par- 
parliament, 8 5 liament does not 


Hour, Chief Fuftice, ſaid, that where it is faid in our Books, here fene 
that privilege of parliament is not allowable in treaſon, felony, or of the peace is 
| breach of the peace, it muſt be intended, where ſecurity of the peace is delired. Quere. 
- Gefired, that it ſhall not protect a man againſt a ſupplicavit; but it 2. Will 332. 

holds as well in caſe of indictments or informations for breach of Sayer, 50. 
peace as in caſe of actions. + 


Vor. XII. N 1 | . | The 
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Michaelmas Term, 8. Will. 3. In B. R. 


Caſe 205. The King againſt Rainſden. 


Order of juſtices A N ORDER OF TWO JUSTICES to remove Rainſden, likely ts 

to remove 2 become chargeable to the pariſh, was quaſhed, becauſe it was 

ee 2 not ſaid, that one of them was of the guorum (a); but if it had been 

of Sy n, at the ſeſſions, it need not to have been ſaid. | | 

il . I > 1 

2: | (a) But now by 26 Geo. 2. c 27. no is of the quorum ſhall be impeached foe 

order, &c. made by two or more juſtices that defect only.—See alſo 7. Ge. 3 
which doth not exprefs that one of them c. 2 t. and 1. Bl. Com. 351, 
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Caſe 206. Armſtrong againft L'Ifle. 


Tin clergy had, PER HoLT, Chief Fuftice. We cannot bail L' I/le on a con- 
| > al pred in 1 viction of manſlaughter before r (a), unleſs a pardon 
un de ready to be produced ſub pede figilli, and then we may, though 
= * attainted of murder or treaſon; and fo on a writ of error wo reverſe 
8. C. 1. Key. n attainder we may bail him, and bind him to proſecute a writ of 


$9. 93- ; 
S. C Trem. 20. S. C. Skin. 670. S. C. Carth. 394. S. C. Comb. 410. S. C. Salk. 60. $.C, 
| (a) See 8. P. Rex v. Keat, ante, 102. 
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HILARY TER M, 
The Eighth of William the Third, 

e * 

The King's Bench. 


Fd 


Sir John Holt, Kut. Chief Fuſtice. 

Sir Thomas Rokeby, Kut. 
Sir John Turton, Kt. Juſtices. 
Sir Samuel Eyre, Knut. 5 
Sir Thomas Trevor, Knut. Attorney General. 
John Hawles, Eg. Solicitor General. ; 


1 

* Redwood againſt Coward. Caſe 207. 

FRRROR out of THE PALACE-COURT in an action on the palace court. 
caſe. | S. C. Salk. 328 


| 2 | S. C. 5. Mod. 
| The error aſſigned was, that © juratores affident damna,” where 323, 
it ſhould be “ affidunt.” 8 | S. C. 1. Ld. Ray. 


Tur Couxr adjudged either of them well enough, though nei- 8 C. Holt, 272, 
ther of them proper. | 2. Saund. 965. 


Armftrong againſt L'Iſle. Caſe 208. 


PPEAL or MuRDER. The appellee was brought to THE Appeal lodged | 
BAR; and it was moved, that he might have his clergy, on ant A. con- 
bis conviction of manſlaughter, on an indictment whereon he was —_ rd 
tried laſt aſſizes for Cumberland. | Eo 5 N 
Hor r, Chief Juſtice. There have been reſolutions that the „„ 
Judges may defer the allowance of clergy to a priſoner to expoſe 8 C. e ee 
him to an appeal. In the caſe of Goring v. Deering (a), the pri- S. C. poſt. 157. 
loner was convicted of manſlaughter, and clergy reſpited; and on S. C. . Kely. 
an appeal brought, he pleaded all this matter; but his plea was dif- 59-93: 
allowed, by advice of all the Judges. I tried him on the appeal; 5. C SK n. 636. 
S8. C. Carth. 394. 
. | S.C.Comb. 410. 
| but s. Cc. Salk. 60. 
| | S. C. Holt, 63. 


Hilary Term, 8. Will. 3z. In B. R. 


Ans but I muſt confeſs I was never ſatisfied with that reſolution, beine 
gart of opinion, that it is the duty of the Court to allow the priſoner his 
erz. clergy the ſame aſſizes or ſeſſions wherein he is convicted. The 
clergy in the time of Edward the Third complained, that after clerks 
| were convicted of felony the Judges delayed the giving them their 
clergy, on ſüggeſtion, that there were other matters againſt them; 
* [ 110 ] which they might do on this * account, becauſe till the twenty. 
third year of Henry the E:ght5 elergy was allowed in all caſes except 
treaſon ; and if a man had his clergy once, the delivering him 
over to the ordinary was an abſ{Slute diſcharge of all offences before 
clergy had: but notwithſtanding this reaſon, they complained 
thereof; whereupon 25. Ev. 3. c. 5. was made, which ſtands un. 
repealed, whereby it is enacted, © that a clerk ſhall be preſently 
<« arraigned for all his offences, or ocherwiſe delivered to the ordi- 
« nary ;” where by the word © prefently** is meant the ſame ſeſſions 
or aſſizes, i. e. the party ſhall have his clergy the fame ſeſſions, &c. 
wherein he is convicted. Now then, if by this ſtatute the party muſt 
have his clergy the ſame ſeſſions wherein he is convicted, and you 
have lodged an appeal, you may go on herewitn ; but if you will not 
go on, you mult not delay him of his clergy. The 3. Hen. 7. c. l. 
provides, © that auterfoits convict ſhall be no bar in an appeal, 
<« unleſs clergy had;” the deſign whereof was to fave the right of 
the church, by which the having of clergy was a difcharge, not only 
for the offence for which he was convicted, but alſo for all other 
offences before; ſo that having of clergy - on conviction of man- 
ſlaughter was a diſcharge of an indictment for larceny or other fc | 
crime. Before the ſtatute of 18. £:z. c. 7. if a man was guilty | 
of two felonies, in one whereof he might have had his clergy, in the | 
other not, and he had his clergy in one before he was acraignedof 
the other, the other was hereby diſcharged; for remedy of which 
that ſtatute was made. Stone's Caſe, in Dyer, 214. b. which is 
obſcurely reported, is remarkable in this cate : Stane had committed 
two felonies, in one whereof he might have his clergy, in the other 
not; he was firſt indicted of the felony where tlergy lay, and con- 
victed, and bad clergy, but no entry made of his being delivered 
to the ordinary; and the next ſeſſions he was convicted of the other 
felony, but judgment was reſpited; and the advice of all the queen's 
Judges and Serjeants was taken, whether he ſhould have judgment 
to be hanzed, or delivered to the ordinary ; but that being not done, 
they were divided ſeven againſt ſeven ; but at length the opinion of ] 
the latter ſeven prevailed, that he ſhould not be hanged, becauſe it 
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he had had his clergy, it would have been a diſcharge of all other fe- a 

lonies committed by him before that conviction; and the delay 

thereof being the act of the Court, ſhould not turn to his prejudice. b 

Now I think a man, notwithſtanding his being found guilty of 78 
R 


manflaughter, may be appealed the ſame ſeſſions before clergy had 

C11! But, to make no determination * in this point, we are to conſider 

i now, whether he may be bailed. Ce. Ent. tit. © Indici ment, 

Vide 1. S. d. 316. there was an indictment at the aſſizes for murder, the party found 

h | guilty of manſlaughter, the conviction removed into this court, 
where he was bailed. 

Wherefore 


Hilary Term, 8. Will. 3. In B. R. 


Wherefore per HoLT, Chief Juſtice, ET ToTaM CURIAM, Asen 
Let him be bailed ; and after his clergy was allowed him, for the 22a» 
reaſons before given by HoLT, Chief 55 ice. LIIx. 


Anonymous. Caſe 209. 


HOL Chief Fuſtice. If you have not regular notice of trial, Notice of trial. 
yet if you make defence, and do not depend on that, you cannot 
afterward take advantage of it, 


Hicks aga¹ν˙tj Woodiſon. Caſe 210. 


A ON A PROHIBITION, wherein the plaintiff A county or bun- 
declared, that the hundred of Huniſpittle was an.antient hun- dre cannot pre- 
gred time out of mind; and that within the hundred, time out of {cribe in ven 
mind, there had been a cuſtom for all the inhabitants thereof to be —— he's 
free and diſcharged from the payment of any tithes for the a E 
of barren cattle. The defendant traverſed the cuſtom; and on iſſue right. 


joined, a verdict was given for the plaintiff that there was ſuch a S. C. 4. Mod. 


S. C. 2. Salk, 


Ir was MOVED in arreſt of judgment, that there can be no ſuch 655. 
cuſtom in non decimando for anything but wood, becauſe that is not - C.Carth. 392. 


k .C.Comb. 403. 
due of common right. S. C. Holt, 671. 


Axp ir WAS ADJUDGED, that no county or hundred can pre- 5. C. Skin. 560. 
ſcribe in non decimando for anything that is titheable of common oo - 
right, and that this preſcription is void and illegal. There is no 85 C. Ray. Ent. 
inſtance of ſuch preſcription, but of wood, but one, Kidden v. 170. 

Eduards (a). Wood was only titheable by particular cuſtom until Fitzg. 29. 
the canon of Stradford, in the ſeventeenth year of Edward the —_ 
Third, becauſe it is not annually renovant, i. e. not producing * 
annual profit. | | : (E. 4). 


W herefore a conſultation was awarded, * Bac. AI 
(%) 1. Roll, Abr. 654. 
The King againft Burdett. 1 Caſe 21 1. 


JF THz junv eat and drink at the charge of the party for whom jury, 
the verdict is found, it avoids it; but if at their own charge, they 
ae only fineable (a). 8 | 


(a) See Harebottle v. Placock, Cro. 1. Ld. Ray. 143. Foſter v. Hawden, 
Ja.22. Littleton v. Hunkleton, Dyer, 2. Lev. 205.—Sce alſo 2. Hawk. P. C. 
73. a. Anonymous, Dyer, 218. a. ch. 22. f. 13. 3. Bac. Abr. 282. 
Rex v. Burdett, 2. Salk. 645. S. C. 2. Hale, 296. Bull. N. P. 308. | 


Anonymous. | Caſe 212. 


HOT, Gig Tie, The fleas cannot indi Ge: get 


13 Anonymous. 


* 


* [ 112 ] Hilary Term, 8. Will. 33 In B. R. 


Caſe 213. | * Anonymous. 


Miſdemearors FHOUGH the commiſhon of bankruptcy be taken out of chan. 
in bankruptcy cery, and you muſt apply there for ſuperſeding it, yet all mil. 
ws na in demeanors in the executing it are conuſable here. | 
mg 8. | 5 c | 
bench. 8 | 7 85 : 
Caſe 214. Coniers againſt The Manucaptors of Rawlins. 


Pai! cannotplead SCN FACIAS againſt bail. They come in and plead, that before 
ee ee the return of the ſecond ſcire facias the defendant in the origi- 
* fire fo nal action paid the money, To which the plaintiff replied ; and 
din ; for the inſtead of the defendant concluding to the country, an iſſue being 
 recognizance is tendered, concluded with an hoc paratus eft verificare, Where. 


brok before inti 
= gg gun upon the plaintiff demurred. 


Hire facias. PER CURIAu. Bail may plead payment by the principal, but it 
Folie, Mich. muſt be in a right manner, which is not done in this caſe, becauſe 
10. Will. 3. The |, . | . broke bett "EP heels . . 
Kine ». Moor, the recognizance was broke before the ſuing the ferre facias; | 
Mich. 13. Vu z. and therefore pleading payment before the return of the ſecond has 

The King v. not the colour of à good plea. | | 
3 ae. Whereupon SHOWER urged, that the plaintiff could not have 
« 4. die may judgment, becauſe he prays execution de debrto et damnis, whereas 
be rejected. it ſhould have been de damnis only; for the recognizance in the 
x. Cro. 464. King's bench being not in a ſum certain, there can be no debt created 
. in the bail thereby. | | 


2. Cro 171, 


f Vine 3. Px Curtam. We will reject & de debits” as ſurpluſige: 


169. wherefore let the plaintiff have judgment. 
Cro. Car. 300, 3 AY iP | 
Hob. . 25 After which the defendant brought a writ of error returnable in 


the exchequer- chamber: but on motion the plaintiff had leave to 
take out execution; for no writ of error lies on aſcire facias againſt 


bail there. Ante, 106. 


Caſe 215. 0 8 Þ> Anonymous. 
Ioquifitien be- GIR BARTHOLOMEW SHOWER. moved to quaſh an 


; fore a 0 r-ner, O inquiſition taken before a coroner, whereon the jury find, that a 
eerie cred:vias ill. 8 , . | - 

poſt in the highway was unica cauſa movens ad mortem; and he 

excepted to it, becauſe it was nos cert? credimus efſe cauſam murti:, 

whereas it ought to be certain; and therefore it was quaſhed. 


Caſe 216, TT Bands againſt Bodiner ; 
| | AND RE 
= , Stone againſt Bodiner. 
Privilege of at- ROVER. The defendant pleads, that he was an attorney of 
+ wa the court of common pleas, and fo pleads his privilege. 


8 37 plaintiff replies, that at the time of exhibiting the bill "Es tr 


Hilary Term, 8. Will. 3. In B. R. * [ 11g] 


# cuftodid mareſch. at the ſuit of J. S. and that the defendant was Banvs 
delivered out upon bail; ſuper quo the plea between them not being ä 
determined, the plaintiff, according to the cuſtom of this court time N z 
out of mind, filed his bill, as it was lawful for him to do; where= s$roxx 
upon the plaintiff demurred. 22 af 

And PER CURIAM, The being in cuſtody of the marſhal does 3. — 
not hinder a man of his privilege. The Court indeed, in 27. Hen. b. e 3 
6, were of opinion, that if he be actually in cuſtody of the marſhal, ſhal on bail filed, 
he cannot be ſued in any other court ; and if he be, a ſuperſedeas unleſs in actual 
ſhall go; but this was only for the privilege of the defendant. cuſtody, « does 
The only privilege which the plaintiff has is juſt to ſue him while ee, 
he is there; but if a defendant has privilege not to be ſued there, he eee 
may have the advantage thereof. In this caſe, it does not appear Poſtea, Trin. 


* 


yilege. 


Anonymous. 8 | Caſe 217. 


FJECTMENT on a demiſe by a corporation aggregate. Vas: By confeſſing 
dict for the plaintiff in the court of common pleas. _— "—_ — 
| ouſter, the de- 
Error brought; and objected, that the demiſe is ot ſet forth to miſe is conf Ted 
be by deed. 8 | to be good. 
Judgment affirmed ; for the dzmiſe is confeſſed to be good by ay 2 
confeſſing leaſe, 2 and ouſter; and the jury could never have 1 ; 
found for the plaintiff, if there had not been a good demiſe. 


| The King againſt Shaw. Caſe 218. 
M ANDAMUS to reſtore Shai to the place of one of the bur- Bad return to 
I geſſes of Wilton; arid after argument on both ſides, a peremp- mandamus, 
tory mandamus was granted, becauſe the crime for which they re- | 
mored was not well aledged in the return, 


FE Kir MM” c 7 8 *[ 114] 
mY e King azainfl lerk, Caſe 219. 
HABEAS CORPUS to the keeper of Newgate to bring up the The cuſtom of 
body of 2 ert, committed for not taking upon * himſelf Landen to com- 
the livery of the Vintners Company. DO mit a freeman 
| 3 who refuſes to 
| = | take up his Avery is good, | 


T4 The 
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Dousl. 536. 3. Hawk. P. C. ch. 10. f. 49. 


Hilary Term, 8. Will. 3. In B. R. 


„* 


Tur Kix The keeper of Newgate returned, that the . ce London is an 


egenſt antient city; and that time out of mind there 


ve bee 
eee n ſeveral 


companies, guilds, and fraternities, within the city, among the reſt 
THE ComPANY of VINTNERs, and that they had time out of 
mind uſed to chuſe out of the freemen certain perſons, who were to 
take upon them the livery of the-ſaid Company; and that there has 
been time out of mind a court held before the mayor and aldermen 
of that city, which court has the government of all Companies; 
aud that upon complaint made before them, by the maſter and 


wardens of any Company, of any perſon duly choſen on the livery 


that did refuſe, &c. that the court of aldermen uſed to commit ſuch 
_ perſons fo refuſing to the ſheriff, or ſome other officer of the city, 


guouſgue conſentiret et declararet that he would take upon himſzlf 


the ſaid office, or otherwiſe be diſcharged by due courſe of law: 
that Clerł was duly choſen a liveryman, &c. and that the court of 
aldermen, by a warrant in writing, did commit him to me, the ſaid 
keeper of Nugate, guouſque, Sc. | TS 


Per TOTAu CURIam. The cuſtom is good. 


A commitment But becauſe it did not appear on the return, that the keeper of 
dy the court of Netogate was an officer of the City, to which the commitment muſt 


aidermen, re- be, according to the cuſtom, therefore he was diſcharged, 
turned to | 


« to th- keeper And Hour, Chief Fuftice, took this diverſity, that where it 
* of Nezegate,” appears that the perſon to whom the commitment was made was an 
wa Ho oy * officer of the court, as the marſhal here, or the ſheriff, in caſe of 
FR e an commitment by juſtices of oper and terminer, there needs no aver- 
officer of the ment o ſuch a perſon to be a proper officer; but here it does not 
e'ty. appear, that the xceper of Newgate is a proper officer for the city of 


Ante, 75. London, attendant on that court: we know the ſheriffs of London 


S.C.Comb. 417. are keepers of Newgate, and that all perſons in the cuſtody of the 


S. Cg Mod. 319. }. 221 Bug 
og 8 = 319- keeper of Ncwgateare in the cuſtody of the ſheriffs ; but we cannot 


"7 BY Selk 92 judiciallv take notice of it. So on the ſtatute of Recuſants, which | 


x. Pac. Ab. 671 forbids a recuſant convict to come within five miles of London, which 
Vide poſtea, ſends members to parliament, and the commitment was for coming 
ah; 33. ul. within five miles of Londen, and it not appearing that London ſent 
3. PER . members to parliament on the return, the return was ill, and the 
Tiler. ia *. 8 R 

688... party diſcharged, though every one Knows London does ſend mem- 

1 bers to parliament. + IS 5 | 
E FE 


Caſe 220. »The King againſt Bernard. 
Conſtables at FNDICT MENT at the ſeſſions of the town of Scuthampton. 


common jaw are 1 That at the general quarter - ſeſſions for the town and county of 
to be clected in - 


tho abs ©n Southampton, Tamas Bernard, of the city, grocer, then and there 
default thereof reſident, was, by the mayor, bailiffs, and burgeſſes of the ſaid town, 
at the ſheriffs debito modo ſecundum conſuetudinem ville electus to be conſtable for 


tourn ; but by | 

cuſtom a corporatica may elect them, but that mutt be by cuſtom, which muſt be ſpecially ſhewn.— 
S. C. Salk. 502. S. C. Skin. 669. S. C. Comb. 416. S. C. Holt, 452. S. C. Sett. & Rem. 214- 
S. C. 1. Ld. Ray. 94. 1. Mod. 13. Poſt. 180. Stra. 798. 1050. 1149. 1213. I. Bac. Abr. 439. 


ö 
the 
v. 


„ 
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enfuing, whereof he had notice the fourth of Oclober, and Fur _ 
et ibidem requiſitus fuit, by two juſtices of the peace, ad pre - again 
2 725 ſui pradidti : but that he, not minding his ByaNArD, | 
duty, prædicto quarts die Octob. uſque ad diem exhibitionts hujus billg, 


the year 


obllinately refuſed to take upon himſelf the ſaid office. 
The defendant demurred. | 


' FixsT, Becauſe by common law conſtables were only choſen 

pr lets and in default of them at the tourn; and if there be acuſtom 

in a corporation to chuſe them otherwiſe, it muſt be averred that 

they had ſuch a cuſtom immemorial, it not being ſufficient to ſay, 
debits modo ſecund. conſuetudinem. 3 


SECONDLY, Suppoſing ſuch a cuſtom in a corporation to chuſe 
them otherwiſe, it can only bind the members, and not others; and 
therefore they ſhould haye averred Bernard to have been a mem- 


ber. | | : 

TaiRDLY, Suppoſing him to be duly elected, it does not appear 
bu that he took upon him the office; for notice of his election and 
requiring to take on him the office was on the fourth of October, 
and the refuſing is laid to be on the guarto die Octabr. too. 


PER CURIAM. The laſt objection is material; for he might 
haye taken the oath the fourth of October, which would have been 
an aſſumption of the office, after which he is only indictable for a 
hhecial neglect, i. e. the neglect muſt be ſpecially laid. As for 
THE SECOND: Suppoſing ſuch a cuſtom within a corporation, they 
may without doubt not only meddle with their own members, but 
2io with the reſiants within their precincts. But THE FIRST is 
moſt conſiderable. At common law they were elected at the leets, Vide 8. Ce. 
and in default at the ſheriff's tourn, the leet of the county. But 38. + 
by cuſtom, a corporation might chuſe its own officers ; and this 
cuſtom is reaſonable 1 when an incorporate town has the 
artgru thereof committed to them, it is but reaſonable they 
ould chuſe their officers that are neceſſary to ſecure the public 
peace; but then it ſhould have been particularly ſet forth, which is 


not done here. 

Judgment was therefore given for the defendant, | 
n 2 [116] 
The King againft Morgan Rees. Caſe 221, 


ANDAMUS to the archdeacon of Cardigan to ſwear Morgan Churchwarden 


Kees churchwarden, ſetting forth a cuſtom therein by the choſen by the 

pariſh to chuſe a churchwarden, and that according to the cuſtom PR 5 
gab | ; : 2 

they had choſen, &c. | | h being appointed 

The archdeacon returned, that they had ſuch a cuſtom, and that wt the. Pe is 

Nies was lawfully choſen ; but that it was proved in the archdea- able for him. 


5.6.3. Salk. 90. S. C. 5. Mod. 72 S. C. Comb. 417. S. C. Carth. 393. S. C. Sett. & Rem. 
276. S. C. 1. Ld. Ray. 138. 3. Mod: 333. 1. Bl. Rep. 28. 3. Eur. 1420 3. Bac. Abr. 531; 
e | cos -* | 


4 8 


Hilary Term, 8. Will. 3. In B. R. 


Tus Kine con's court, that he was a poor dairy-man and ſervant, and that he 
e had no real eſtate or perſonal one, and was unfit for the office, ang 
Mox6aX that therefore they diſcharged him; and then he certifies to the 

5 Court, that being pauper lactarius et ſervus, and minus habili 4 
idoneus ad exequendum officium pred. he could not ſwear him. 


And PER CURIAu, A peremptory mandamus was granted, 


Hor, Chief Fuſtice. He is a temporal officer, and the 
goods of his pariſh are in his cuſtody, and he may have treſpaſs for 
them ; and they are by law a corporation. The pariſhioners m; 
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wn. pkk Hor r, Chief Fuſtice. If a record comes here out of the 


g ö oy truſt whom they pleaſe, though he be inſolvent, but it is at their 
=. peril. The canon fays, “ the miniſter ſhall chuſe one ;” that is 
. only by cuſtom where they have fo done; and the canon oll 
18 6 , confirms that antient uſage, and that was at fir ſt by ſome compoſi- 
+8 tio. 8 | 8 
Caſe 222. Wn Anonymous. 
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| court. Marſbalſea, you cannot have execution larger than the Mar. 
; ſbalſea; but if by writ of error, you may have execution, on the 
0 afirmance of the judgment, all ayer England. | | 
Wl Caſe 223. Hooper againſt Pierce, Ba 
Ti | Award of att TYEBT upon A Box to ſtand to the award of two, and if they 
151 f matters to the could not agree, to nominate an umpire ; and the ſubmiſſion 
iz time 3 a- was & of all actions, ſuits, and demands,” to the time of ſubmiſſion, 
21 ward god. Ihe defendant pleaded “ no award” made; the plaintiff in his 
EY S. C. Comb. 418. replication ſets forth an award made by the ympire, viz. that 
2 they ſhould mutually releaſe all demands to each other to the time 2 
£4 of umpirage, and aſſigns a breach. The defendant demurs. 9 
Tt And it was objected, that this award was void, becauſe releaſes 
are appointed to be made of a time out of the ſubmiffion. K 
| SED PER CurIam, Though antiently ſuch an opinion mi 
[117 ] have * obtained, yet for a long time ſuch an award has been held e 
good; and that for two reaſons: FIRST, It ſhall not be intended, ſe 
| unleſs the contrary be ſhewn, that any other matter aroſe between | 
the ſubmiſſion and the making the award; and if no matter did 
ariſe, the arbitrator has awarded no more than he ſhould do. And E 


ſince that, a ſecond reaſon has been added, that ſuppoſing other - 

matters to have ariſen, yet as to that the award is void, the general 

words being to be expounded of «all matters in controverſy at the 

«time of the ſubmiſſion,“ and as to other matters ariſing ſince to be 
Ante, 8. void; and if ia ſuch caſe the party ſubmitting to the award ſhoull \ 
make a releaſe to the time of the ſubmiſhon, it would be a good 


performance of the award. | 
4 fa 
Judgment was given for the plaintiff. | . 


The 17 


Hilary Term, 8. Will. 3. In B. R. 


The King againſt Tumock. Caſe 224. 
NDICTMEN T FOR AN OFFENCE © ad generalem ſcionem, Where a ftatute 
| without faying © generalem quarterialem, in a caſe where the points an in- 


gatute appoints it to be at the general guarter feffions ; and eee, ee 

quaited, Es | j ter ſeſſion an in- 
| | | | dictment at a general ſeffron is ill. 
The King againſt The Earl of Aileſbury. Caſe 225. 


FH: Fart or AILESBURY moved to be bailed, and ſeveral Perſon bailed by 


s urzed b Counſel. the diſcretiona- 
reaſons urged by 5 


But they bailed him by virtue of the diſcretionary power which court. 
the Court has, without any regard to its being in or out of the S. C. Comb. 42. 
Habeas Corpus Act, but conſidering the length of his impriſonment, S. C. Salk. 103. 
bis indiſpoſition of body (a), and that Goodman, who was ſworn to 5, C. Holt, By 
de a material evidence againſt him, was here in England ſeveral „ 
months after my Lord's impriſonment, and that during all that time 
he was neither indicted nor proſecuted (5). ao 

(a) See E izabeth Smallridge's Caſe, Caſe, 10. Mod. 334. Rex v. Rudd, 
Cre. Jac. 356. William de Walter*s Cowp. 333. 
Caſe, Co. Lit. 239. a. Ellen Allott's (5) Rex v. Bell and his Wife, Andr. 
Caſe, 12. Co. 126. Herbert . Vaug- 65. 
han, Latch, 12. Harvey of Coomb's 


Gale againſt Ewer. TP Caſe 226. 


BEL BY A PARSON in the ſpiritual court on the ſtatute of A pariſhioner is 
Edu. 6. for not ſetting forth of tithes, conſiſting of various not bound to 
articles ; and the defendant not appearing, he was * excommuni- Se notice of 
cated for it. 5 | „ 
: 9 8 . 5 2 of his tithes. 
And now he prayed 4 prohibition, becauſe one of the articles was # [118] 
for not giving notice of the ſetting out of tithes. | 
S. C. Com. Rep. 


Pen Con IA. Let it go; becauſe a pariſhipner is not bound, 23. 
either by common law or ſtatute, to give the parſon notice of the 


ſetting forth ( a). | Carter, 143. 
And ſo went guoad extraponendo decimas. | 275 
(a) See Butter v. Heathby, 3. Burr. te the ſetting them out” is a good cuſ. 3. Burr. 1893. 


891 that a cuſom that notice ſhould tom. 3. Com. Dig. 
de given to the owner of the t. the s of Piſmes“ (J.) 
The King againſt Keat. | Caſe 227. 


WE have conſidered of the fact and the whole record and as to Inditment fer 


"the indictment on the ſtatute of Stabbing, that is apparently OY he not 

vicious ; for the indictment is, that he drew his ſword and ſtabbed ee 2 
. 5 

laying anything of a weapon drawn, ilt.—S. C. Salk. 47. 103. S. C. Comb. 406. S. C. Skin. 666. 

8. C. Holt, 481. S. C. 5. Mod. 287. S. C. 1. Ld Raye 138. 3 Bac. Abr. 567. 671. 4. Bl. Com. 

176. Foſter, 29 1. e 

James 


Hilary Term, 8. Will. 3. In B. R. 


Tux Kixe James I:lls, he not having firſt ſtruck, without ſaying anything of 
S a weapon drawn, and concludes contra formam f/latuti ; for which 
RE: reaſon let ĩt be quaſhed. | ; 


Then as to the indictment of murder at common law, it is non. 
ſenſe in the beginning; for it ſays, “ that the ſaid J. K. made 
<« an aſſault on James Wells, and the ſaid J. Keat prefat. Jacobun 
« ells with a certain ſword of the value of five ſhillings, which 
c he the ſaid F. X. in his right hand had and held, prefat. Jacobun 
« Wells pupugit et percuſſit; wherein there is a prefat, — 
Wells too much, and ſo is nonſenſe. 
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8 Iden there is another thing which is very odd, though it may 
1 not be error, becauſe it may poſſibly be a ſufficient deſcription; 
1 : : the indictment ſays, he gaye him a mortal wound latitudinis uniu; 
N 1 pollicis, and prefunditatis in et per corpus. | 
©] Let it be quaſhed. | | 
| And he was bailed to appear at the next general gaol-delivery for 
il the county of Wilts. | 
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. Rex v. Croſby, 5. Mod. 16. and Law, ad edit. 360. 


E A FR NR TREM 
The Ninth of William the Third, 
FRE 


The King's Bench. 


Sir John Holt, Knt. Chief Juſtice. 

Sir Thomas Rokeby, Knut. 

Sir John Turton, Kut. Tuſtices. 
Sir Samuel Eyre, Kut. 


Sir Thomas Trevor, Kut. Attorney General. 
John Hawles, Ey. Solicitor General. | 


„„ = 11191 
* The King againſt Greenvelt. Caſe 228. 


OTION to diſcharge Dr. Greenvelt, committed by the here a crime 
cenſor of the College of Phyſicians pro mala praxi in the is pardoned, all 
year 1692, chiefly becauſe this offence is pardoned by the effects and 


conſequences 
two general acts of pardon ſince. het 


Tug COUNSEL for the College inſiſted, that though a general diſcharged. 
pardon pardoned all public offences, yet it did not releaſe any pri- 5 C. . Ld. Ray. 
rate right ; that this penalty pro mala praxi was not only a public 252. 
infliction, but alſo a ſatisfaction in part to the party. But ſuppoſe 5. Co. 47. 
it were only a public puniſhment, the king having granted the 6. Co. 23. 
fines to the College, he could not by the pardon deſtroy bis Dyer, 249. 
own grant; and therefore that theſe fines remain notwithſtand- 
ing, | | 8 

But PER CURIAM ſeriatim, The penalty pro mald praxi is 
only a ſatisfaction to the public juſtice, and not to the party who 
had his action on the caſe ; and that whenever a crime is pardoned, 
all the effects and conſequences thereof are diſcharged (a): that 
when an act of parliament appoints a fine for a public offence, 
luch fines of common right belong to the king, unleſs they are 


(a) See Cuddington v. Wilkins, Hob. Thomas Reilley's Caſe, Caſes in Crown 


otherwiſe 
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Eaſter Term, 9. Will. 3. In B R. 
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Tur Kix otherwiſe particularly diſpoſed; that the king; by grantin 


3 . * . . . hy | 
Wit BE ns 5 his fines, does not extinguiſh his power of pardoning, 2 | 
1 would be an extinguiſhment of his prerogative by implication - 
Wo and the power of pardoning being inſeparably annexed to the crow.) 
4 and not grantable over, the king therefore pardoning this offence f 
R if before the fine actually impoſed, whereby an intereſt would have | 
1 veſted in the grantee, the offence was thereby gone, and thereh 4 
1 the penalty depending thereon diſcharged. ö 
Wl I The priſoner was diſcharged. ü 
1 1 | | 
i Caſe 229. Reynolds againſt Gray. P 
A Award by an MPTION for an attachment againſt the defendant for refuſing . 
1 . ge to perform an award by an umpire, on a ſubmiſlion by rule a 
: arbitrators is Of court, which after ſome diſpute was referred. | hi 
1 expired, is void. It was held, and agreed PER CURIAm, that if the ſubmiſſion he 0 
15 S. C. 1. Salk, 70. to refer the matter in controverſy to arbitrators, and if they do not 0 
. S. O Saxer, 222. make an award by ſuch a day, that they ſhall make an umpire; | 
. * that there the arbitrators cannot chuſe an umpire until the day be ho 
bo | paſt for the making iheir award (4); and when they have choſen Nd 
18 one generally, they cannot afterward chuſe another, becauſe they = 
5 have executed their authority ; but if they chuſe him on condition 1 
1 that he will accept it, and he refuſe, they may chuſe another, be- 1 
. cauſe they never executed their authority (6). . 
A} (a) But fee Wood v. Doe, 2. Term Cowell v. Waller, 2. Bar. K. B. 194 c 
= Rep. 644- contre. | ; Ba del v. Harris, Freem. 378. Adam's or 
5 (5) Michel v. Harris, poſt. 512. Cafe, 2. Mod. 169. T rippet v. Eyre, gr 
S. C. Salk. 71. S. C. 1. Ld. Ray 671. 3. Lev. 236. and Mr. Kyd's'Ireatiſe on ad 


But ſee Chace v. Dare, T. Jones, 168. the Law of Awards, 46. 58. 
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LC 230. — | | Hallett againſt Birt. 


Hundred court "PP RESPASS for taking his cattle at Bemi/er, in Glouceſtrr- 
V 

== 101, The defendant pleads © not guilty” as to all but three cows; 

doubtful whe- and as to them he pleads, that the hundred of Bemier is an antient 

ther they can do hundred, and that long before the treſpaſs committed the Biſhop f 5 

p 


OS: S. was ſeiſed in fee, in right of his biſhoprick, of the ſaid hundred; 
S. C. 5. Mod. and that he and all his predeceſſors, and thoſe whoſe eſtate he hat, 
_ had time out of mind a court therein for all perſonal actions under 
** fort) ſhillings, and of replevins in the hundred, to be held before 
SC. 2. Salk. the Kanon thereof from three weeks to three weeks ; and that time . { 
ns. out of mind the biſhop and all thoſe, &c. or their ſtewards, on = 
S. C. 3. Salk. plaint made to them, or their Rewards, in the ſaid court, or aut if h 
11 Carth. 280. Cort within the hundred, of any unjuſt taking and detention within 
re 2 © the faid hundred, have uſed to make deliverance thereof: tut 


S. C. Skin. 6 1 
&C. wht: "ae the Biſhop of S. conveyed the ſaid hundred to C. WW. Ejq. who made 


218. H. S. his ſteward; and that after this the plaintiff cepit et 2 
| | 7 cav 


y 


cn 0 OG, 


— 


Faſter Term, 9. Will. 3. In B. R. 

f cows of one A. who thereupon complained to H. S. Hartzrr 
22 pledges de proſequend. et returno habend. H. S. by a b 
"crtain warrant under his ſeal, directed to the bailiff of the hundred f 
of Bemifter and the defendant, commanded them to take and | 
replevy the ſaid cows ; by virtue whereof he took and carried them 
away 3 which is the ſame treſpaſs; ABSQUE Roc, that he is * guilty #% L 121 1 
alter aut alto modo. 7 


The plaintiff demurred, ſhewing for cauſe, that it amounted to 


the general iſſue. | 

And PER CURIAM, It does amount to it. As to ſpecial 

ding, we take this rule, that wherever the defendant ſhews a 

cauſe of action in the plaintiff, either expreſs or implied, and con- 
feſſes and avoids it, it is a good plea ; for by confeſſion and Ante, 97. 107. 
avoidance, he confeſſes the plaintiff has cauſe of action againſt Poſtea, M.ch. 
him, were it not for ſome ſpecial matter in law; by which is not 10 Fl. 3, 
meant a queſtion in law, but a thing which in law avoids the cauſe Re 12 
of action, as ſale in market overt, and without leaving a cauſe of Wife. 


tction it will amount to the general iſſue; and this is the reaſon of Paſch. 12. N. 


colour. Now here the defendant has ſhewed, that the cattle were 3. Paramour v. 
not the plaintiff's, but that he took the .catile of a ſtranger, and J* 

indarcavit, whereby they were in cuffodid legis; whereas if he had 

kid cepit et detinuit, it might have been probably well enough, 

Then ſuppoſe the hundred-court might hold plea of replevin, 

which is hard to imagine, yet it muſt be as a court. The ſheriff, 

before the ſtatute of Marlbridge, could not grant a replevin out of 

court, much leſs a hundred-court, or court-baron ; and that enables 

only the ſheriff to replevy out of court; and how can a thing be 

grafted on a preſcription which had its original by act of parlia · 


Judgment was given for the plaintiff, 
The Duke of Norfolk againſt Alderton. | © Caſe 231. 
CCANDA LUM MAGNATUMA laid in Middleſex, and motion The Court wit 
made for changing the venue on a common W not change the 


wenue in ſcan. 
mag. 


S. C. 2. Salk. 
668. | 
Lev. 56. 


But THE Coun refuſed it, and ſaid they would not, unleſs 
upon ſpecial reaſons (2). | | | 


S. C. Carth. 400. 8. C. 1. 


(a) See Steer  Shalcroſt, Holt, 177. Forreſt, 2, Stra. 807, and Tidd's-Prac- 
Poſt” z00. Lord Griffin v. Buckley, tice, 359. 5 
lunes, 482. Lady Fakonbridge v. 88 
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Faſter Term, 9. Will. 3. In B. R. 


Caſe 232. Bennet againſt Talboys. 
Declaration cen- TJRESPA SS for breaking and entering his cloſe, and treading 
tra forman fta- down his graſs, &c. necnon in eodem clauſa venatus fut, 
_— 3 ANGLICE “ did hunt,” eodem defendente exiſtente artifice inferiure, 
in 8 anute ANGLICE © an inferior tradeſman, viz. pannaris, contra pacem, 
and others not, et contra formam flat, Verdict on not guilty for the plaintiff. 


; for as to - w \ th | 
1 nue AND fr WAS MOVED in arreft of judgment, that the concluſion 


not it is ſur- Of «© contra formam flat.” goes to the whole count, and part of the 
pluſage. treſpaſs contained is not forbidden by any ſtatute; wherefore the 


» [ 122 ] whole count is void. a * 


C. Com. Rep. It was anſwered, that there were three ſeveral treſpaſſes kidin 
26. the count, which are diſtinct from each other, and fo many ſeveral 
S. C. 1. Ld. Ray. counts; fo that & contra formam lat. goes only to the latter, to 


149- which it is annexed. | 
S. C. Salk. 212. 


S. comb. 420. HoLT, Chief Juſtice, faid, If an act of parliament increaſe 3 
S.C. Carth. 3 penalty, or deprive a man of any benefit which he had before at 
S. ©. 5. Nod. common law, then if you count on the ſtatute, and do not bring 


507. Holt, 661. yourſelf within it, and conclude contra fermam flat. it is naught, 


And if there be no act of parliament at all, ms Hos conclude 
contra formam fiat. it is only ſurpluſage: ſo is the caſe of Yard v. 
Richill (a). | = - 


But now the queſtion is here, What ſhall be done on an act that 
gives an increaſe of coſts, wherein it only reſtores the common 
law, which was taken away by 22. & 23. Car. 2. In this count 
are ſeveral treſpaſſes alledged, the latter whereof is only within the 
ſtatute, and the concluſion of the count is, contra formam, &c.“ 
which though in grammatical conſtruction it goes to the whole 
count, yet in law it goes only to the hunting not being duly quali- 
fied; and why may we not apply it only to the latter part, and re- 
ject it as to the reſt as ſurpluſage, as was done on an indictment 
in the caſe of Page v. Harwood (6%. 4 


Judgment for the plaintiff. And that ſeeing the huating and 
breaking the cloſe cannot be ſeparated, the plaintiff ſhall have coſts 


= 


according to the new ſtatute. 


85 (s) 1. Vent. 103. (5) Allen, 43, 44- 


Caſe 233. Parker ogainft Meller. 


In replevin, R EPLEVIN. The defendant pleaded in bar, “ property, at 
property in a cc the time of the taking, in a ſtranger, and not in the plaintif 
bh #1 00% ec himſelf;” and fo prayed a return. The plaintiff demurred. 

S. C. Carth. 3983. S. C. 3. Salk. 54. 8. C. 1. Ld. Ray. 217. 1. Vent. 127. 249. 2. Lev. 91. 
3. Keb. 219. 232. Cro. Jac. 519. Cro. Eliz. 896. Vide Mich, 2. Arne, Preſgrave v. Saunders, i 
the king's bench, 4.4. a pez 


Eaſter Term, 9. Will. 3. tn B. R. 


Pex CuRIAM.: Property, without doubt, may be pleaded in Panxxru 
bar of the action in replevin ; and if it be in the defendant, he may 12 
ay 2 return; but if it be in a ſtranger, unleſs he has the cuſtody ß 
by bailment, and ſo makes a ſpecial avowry, it is a queſtion, whe- 
ther he can have a return. | | 
But afterwards this Term ir AS ADJUDGED, that the plea'was 
good, though he had made no avowry at ail, becauſe he had the firſt 
polſeſſion; and it was not reaſonable the plaintiff ſhould retain, 
having no property; and ſo adjudged, that he ſnould not have a 
return (a). | | 
(A) See Preſgrave v. Saunders, 2. Salk. 5. S. C. 6. Mod. $1. S. C. Holt, 5 
562. S. C. 2. Ld. Ray. 914. 4 [ 123] | 


*. The King againſt Page, Ingram, and Others. Caſe 234. 


DIL MEN FOR A RIOT a calendar month and a day after Riot, where in- 
the riot committed, before juſtices of peace per ſacramentum Wilition is on 


1 TE 7 0 view, the ſheriff 
duodecim, & c. pro domino rege præſentatum exiſtit. er — 4 
This indictment was on the ſtatute of 13. Hen. 4. c. 7. ſent, and the 
55 | | juſtices may 

AxD ir WAS RESULVED, make” incl 


3 2 | tion after 

Fils r, That where the inquiſition is on view, there the ſhe- —_ Mo” 
if muſt be preſent, but not where the inquiſition or indictment is S. C. a. Salk. 593. 
after the fact committed. | : S.C.Carth. 383. 


SECONDLY, The ſtatute is only mandatory to the juſtices, un- . EN Ld. Ray, 


der a penalty, to make inquiſition within a month, but does not 215. 
prohibit the doing it after the month, which they may, if they will, _ 2. Hawk. 


| C. 7th edit. 
fully 60, | ; ch. 65. page 60 


TmRDLY, This being a ſpecial inquiſition, it is always pro 10 J. where all 
dmjno rege; but if it be at the aſſizes, or before juſtices of ozer we „ 
and terminer, then it is pro corpore comitatus. . ok 


* 


Head againſt Tyler. - 235. 


HLN Chief Fuftice. If there be a copyhold eſtate for life, Forfeiture o te- 
remainder to B. and the tenant for life foi feit, it is not ſuch a nant for life of a 
determination as to let in the remainder; but THE LoRD ſhall <opyboid. 
enjoy it during the life of tenant for life. | S. C. Holt, 161, 
De nn MICS | 55 i ä 1. Saund. 151. 
9. Co. 107. 1. Roll. Abr. 5 Com. Dig. Copyhold“ (M. 6.). demiſe 
Turant and Others v. 3 Term Rep. 163. 173. 0 e 8 


Cholmely againf Bloom. __ Caſe 236. 


EBT AGAINST THE DEFENDANT in cuſfodiq mareſchalli, on 2. | 
D a bond made at Chefter. The defendant pleaded, he Cary at the _ * 
time of exhibiting the bill, an inhabitant, and notoriouſly conyer- to, but a ples to 


ant in the county- palatine of Cheſter, v1z. at Nantwich, | n 
| Which plea the plaintiff apprehending to be a forei a len be 1 
7 | ece. 
hzned his judgment, becaule it was not ſworn to (a). . I 5 
| (a) See 4. & . Ame, c. 16. f 11. | | . C. Earth. 40. 
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Eaſter Term, 9 Will. 3. In B. R. 


Cxorurty . CRESSHYRE moved to (et the judgment 4fidr, becauſe it was 
n not a foreign plea; for pleas to the juriſdiction of the court are not 
Bro. ſuch, as plcas of antient demeſue, privilege, &c. and therefore Ire 
never {worn to. But a foreign plea is, wh-re the defendant carries 

the action out of the county where the plaintiff had laid it. If the 

action be tranſitory, there, if the defendant carry it into another 

county, the plea is naught, except in ſpecial cafes ; but if the 

+ action be local, by removing it into another county than where 

* [ 124 ] the plaintiff had laid it, it is properly a foreign“ plea; which is nut 


defendant does not in his plea remove it from thence. 


Quad Cur. conceſſit ; and the judgment was ſet aſide. 


Caſe 237. Sheppherd againſt Taylor. 
Dipringes is the FRROR in replevin for taking ſix pewter diſhes. The defend. 


execution ON A ant makes conuſance, that a judgment was had in a court-baron 
Judgment ia 4 againſt the plaintiff, and that a levari facias iſſued out againſt him; 
3 upon which he took the pewter diſhes. The plaintiff demurred, 


without parti- 2nd had judgment. 


eur cube, And it was now affirmed, becauſe a dj//ringes is the execution 
S. C. 2. Salk. on a judgment in a court - baron, and not a levari ſucias, without a 
219. 272. particular cuſtom alledged, which is not done; and the avowant 
3. Lev. 404. 2 | 

1. Salk. 107. ſhould not have begun with the judgment firſt, but have ſhewn a 
5. Com. Nig. plaint entered, and ſuperinde taliter proceſſum fuit; and fo judg- 
«« Pleacer”” ment againſt him. | | | 

(. M. 24.)- | 


a , 


Caſe 238. | Earl againſt Plummer. 


| Thecommence- REBT BY A <HERIFF, for his ſees for exccuting an extemdi 


ment of the ſta- acias returnable gringue Paſch. wherein he declared on a 


. _— ſtatute made the twenty-ninth of Olicber, in the ad e . year 
ing dhaiff's of Queen Elizabeth. The defendant demurted to the declaration: 
1 FirsT, Becauſe there is no ſuch return as guingue Paſch, 

3 . Sed non allocatur, becauſe at moſt it is but an ereonecus writ 


and if the party bimſeclf will take cut ſuch an erronecus writ, he 
ſnell not, under pretence thereof, cheat the ſheriff of his ſees. 


* SECONDLY, Becauſe the ſeſſion of partiament did not commence 
on the twenty-ninth of C#ber, but on the fifteenth of February 
following. 8 | | Ek 


SED ToTA Cura contra; for as it was now made appeat 
from a copy taken from the parliament rolls, and from 1. Anderen, 
294, 295, the ze/?e of the writs of ſummons of that parliament 


were the fifteenth of September, in the twenty-eighth year of 


Queen Elizabeth, appointing them to meet the fifteenth of Odile 
f. owing ; and on the eighth of October the parliament was pro- 
rogued to the twenty-feventh of October, and after to the 

| | 555 1 : h cuwentſ⸗ 


done in this caſe; for here the action is laid in Chefhire, and the 


ets et. 


aq Ve Deo © Word \(|ﬀ ao 


FTY p—— — ng ere. 


Faſter Term, 9. Will. 3. In B. R. 


wenty-ninth of October ; and then the parliament was adjourned, Eazz 
wm prorogued until the February following. adjourned, ar 


PiouMet, 

Judgment was given for the plaintiff, g N 
| 888 . | 5 S [ 125 ] 
* Fiſher againſt Pomfret,' | Caſe 239. 


PER CURIAM. A bill of exchange payable to a —— dh. £,C.Carth, 403. 
order, or to his order only, is one and the ſame. ; | . . 


| Ord againſi Howard. | | | Caſe 240. 
I you plead alieu-nie in bar, you muſt lay a place where he is « Ana. 
born; but if in abatement, it is triable where the action is pleaded in bar 
brought. 8 | | ; EE or abatement. 
7, Saund. 8. Peſtea, Trin. 10. L. 3. Williams v. Drury. 


Sir Roger Puleſton againſt Sir Peter Warburton. Caſe 241, 


FJECTMENT on a demiſe made the tenth of April 1697, Ejectment 

habendum from the twenty-fifta of March then laſt paſt for brought on 2 
five years, by virtue whereof he entered and was poſſeſſrd, until the demie bearing 
defendant, April the ſeventh, entered and czeted him; which _ 
declaration was of Trinity Term laſt. Iſſue not * Verdict noc 3 


for the plaintiff, on a trial in Michacliuas Term la 


| S. C. 5. Mod. 
Axp ir was MOVED 7 arreft of judgment, that it appears in the 322. 
declaration, that the plaintiff had no cauſe ct action at the time of pr a — 
the action brought. 5 | x. Sd. — 
476. 


And it was now moved, that, being a plain miſtake of the clerk, A 6 
it was amendable; but eſpecially in ejectment, which is a creature 3. — 
of the Court, ſet up to try a title; wherein, according to every Comb. 394. 
day's experience, the defendant is changed, and ſometimes the 1. Com. Dig. 


plaintiff, and ſometimes the term of the demiſe is enlarged, 3 


Tux Cover gave judgment that they would have it amended if 1. Wi. r. 
they could, but they were judges of law and not of equity'; and if 3- Burr. 1290. 
ſuch amendments ſhould be ſuffered, great uncertainties would be 2. Be Abr. 


introduced; that if this were amended, the mature of declarations 5 Reps 
would be altered, and another Term would be counted on. 782. | £2 


After which THE CoUNSSL of the plaintif moved, that although 
they could not have judgment for the recovery of their term, yet 
as might for their coſts and damages, here being an entiy ang 
ouſter found, which is ſufficient to entitle them to taat ; as if the 
term expires pending the ſuit, the plaintiff ſhall recover his coſts 
and damages, though not his term. 


And judgment was now ſtayed. . 


SED PER CURIAM contra ; that in caſe of the expiration of a 
term * pending the writ, the _ ſhall go on to judgment as to [ 126 } 
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Eaſter Term, 9. Will. 3. In B. R. 


ste Rect: the coſts and damages, becauſe jt was not the plaintiff's fault that 


PuLESTON 


againſt 
Srn PrTLR 


the term expired pending the writ, and his writ is not falſieq 
thereby; but that it is otherwiſe jn this caſe, becauſe here is 10 


Waznuzrox, term at all ; and the reaſon of damages in ejectment is the turni 
. here it appears that be hat 


the termor out of poſletho hon ; and 
poſſeſſion at all. i | 
Afterwards . it was by conſent, that they ſhou 
amend (a) ; that the judgment be for a ſecurity ; that the defendant 
ſhould take a new declaration ; and that the defendant ſhould 
deliver poſſeſũon, if the verdift were againit him, and not bring 
writ of error. „„ „„ Þ 


() See Anonymous, 1. Salk. 257. + Burr. 2447. Vicars » . Heydor, 
owp. 


[rape v. Rhodes, Barnes, 8. Driver 84r7.. Church v. Perkins, 
v. Stratton, Barnes, 17. Oates v. 3. Term Rep. 749. and Mr. Serjexct 
Shepherd, 2. Stra 1272. Lee wv. Ellis, Rurinington's Hiſtory, Principles, and 
2+ Black. Rep. 940. Anonymous, Practice of the Legal Remedy by Hed, 
6. Mod. 130. Doe v. Pilkington, ment, page226 to 2332 
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ecutione Jjudigit of courſe. 


TRINITY TERM, 


The Ninth of William FO Third, . me, 
1 N Ng py 


The Kiug's Bench. 


Fir john Holt; Kit. Chief Juſtire. 

Sir Thomas Rokeby, Kut. 
Sir John Turton, Kt. vaten, 
Sir Samuel Eyre, Nut. 
Sr Thomas Trevor, Nui. Attorney General. 
John Hawles, Ei Solicitor General. 


n mn m— 2 1 TE. 
* 
* 


Lydſton againſt The Mayor and Bailiffs of Exeter. Caſe 242. 
HEY returned a mandamus, and 2 was neither the Return toa ma 
| ion to it: notbe 

hand of the mayor, nor an EH the corporation to it ; 7 — 
And ER Cx IAM, It is well enough without it. Before the 3 

ſtatute of Tori the ſheriff need not have ſet his hand to any return. poration. 

If the return be falſe, you may bring your action againſt the whole Poſtea Mich. 

body politick for making a falſe return; and * a particular 21. “/ 3. The 


perſon for procuring a falſe return. — 3 Abing- 

don. — See alſo 1. Sid. 257. 1. Salk. 192. Skin. 363. Fitzg. 4. 5: Com. Dig. «+ Mandamus** 

3 . 1 
* Hodgeſon againſt Segrave. Caſe 243. 


WT OF ERROR on a. judgment in the county palatine of Chancery wilt 


Cheſter : the plaintiff in error delayed to bring in the re- Srant a writ of 


cord; whereupon the defendant moved for a rule to bring it in, — 


and for the plaintiff to aſſign his W or otherwiſe that they tagenden un 


might return a nonprofs. king's bench of 
| fict, that the 

Tax CourrT faid, that their direct way was to 1 a certi- plaintiff in error 
cate from the king's bench office, that the record is not come in, out of the coun- 


and on ſhewing thereof in chancery, they will have a Writ de ex- , palatine of 
* 


does not 
os in the re- 
Welt & ry 2 


2 2 
4 EL: EDO * $429 * 
eas ts, OI PR 
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Trinity Term, 9. Will. 4. In B. R. 


ee” n Welt againf! Cole. 


Where on writ JNDEBITATUS ASSUMPEIT, and guentzm meruit for mey, 
of = ſea ure ® drink, and lodging; and another affunp/it and quantum meruit, 
13 — in the fame? declaration, fof wares ſold. Judgment by default 
part of which no Writ of enquiry, and intire damages given occafione praemiſſorun. 


damages could I was MOYED, that judgment ſhould be flayed; becauſe in the 


| — ſecond aſſumpſit and quantum meruit there is no averment in fid 
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jected as fur. Of the value of the wares, and fo is void, and for which no damages 

: pluſage. can be given. A quantum meruit for wares fold, without art. 

5 S. C. poſt. 157. ment de facto of the value, is naught; but hece being another 

0 _ affumpſit well laid, we will ſuppoſe all the as 1 for that 
1 and reject che other as ge 

Caſe 245. „ Crawley ani Blewett and Wolf, Sheriff of Mid. 

dleſex. 
Nonfuit not to CTION. urox THE CASE for a falſe return of nit bong 
de fer afide upon a fieri f2ciar, when there were goods ſufficient, 


coop L plaintiff declared on a judgment in the common pleas, and on 
evidence produced a copy of a record, in Micbaclmas Term, in 
the eighth year of Liiliam the Third, wherein was written in the 
margin Cet, (WAH is one of the prothonotaries of the com- 

mon pleas) but there was no ** placit. coram, &c.” at the top. 


For whicn omiſſion the defendant inſiſted, that there was no fil 
copy of 2 record; that it did not appear who this Cot wa, 
That the piaintiff declared of a plea heid before Sir George Treh, 
and it did not appear that tire record produced by him was fuch 4006, 


And of chat opinion was Hour, Chief Juſtice, who ane 
1 cauſe; * which the plaintiff perceiving was nonſuited. 


And now the plaintiff moved, that although in ſtrictneſs he 
| ould begin again, yet that being a hard” caſe, the nonſit 
might be et aſide, and they try it de novo. 


Hol r, Chief Fuſlice. Formerly, and eſpecially in 1 
time, if you had declared that ſuch a one was impleaded in the 
king's bench per billam, aud had produced THE PLEA-RoLL, 
wherein it. is entered, that memsrand. ſuch a one came et obtuli 
FS? — #:1/am, this was not adjudged ſufficient, unleſs you had alſo pro- 
| duced a copy of the bill on the file, tor want of which there wer 
. frequent nonſuits; though I could never be of that mind; 1 
TE have on debate ruled a copy of the plea· roll to be a ſufficient = 
FJ: of the bill. 


But in this caſe the defendant would not conſent. 


Wherefore THE Court: faid, they could not do it: whe 
he had, by his voluntary act, put himſelf out of court, they could 
not, by their own authority, Ge him in again. The 


24 128 


Trinity Term, 9. Will. 3. In B. R. 


| The King againſt Melling. Eaſe 246. 
ANT TRIAL was never granted, after a trial at bar, purely New trial not 
for going againſt evidence, except once in King Fames's Rn 

time; but they are often granted for ſpecial reaſon, as miſbehaviour 8 p. ante, 93. 
of jury, Or ſome other miſdemeanor. 8 2 

But ſee Stiles, 462. 466. 2. Ld. Ray. 1358. 2. Stra. 1105. 1. Burr. 395. Tidd's Practice, 560. 


Graſcot againſt Warren. ___ Caſe 247. 


[JECT MENT AND SPECIAL VFRDICT. The caſe was this: S. C. 2. Eq. 
A man poſſeſſed of a term deviſed it to an infant in ventre ſa Ar. 361. 6 5. 
nere, if it ſhould be a fon ; and if it ſhould be a ſon, and die during 

his minority, then he deviſed it to his grandſon; after which he 

died, leaving his wife executrix, and the child was afterwards 

born, and proved a daughter. e | 


AxD Ir WAS ADJUDGED, without argument, that the ex- 
ecutrix, and not the grandſon, ſhould have the term; becauſe the 
grandſon was not to have it but upon a precedent contingency, 
viz. the birth of a ſon, and his death in his infancy, which condi- 
tion muſt be firſt per formed; and it appears plainly, that the in- 
tent of the teſtator was that he ſhould not have it otherwile, 


* Bacon againſt Debarry. Caſe 248. 


EBT on A nod conditioned, that the defendant, on behalf Submiſſion to 
of De Ruiter, ſhould ſtand to the award of & and M. of all ward by atter- 
matters between the defendant, as attorney to De Ruiter, on the e n 
one part, and the plaintiff on the other, concerning certain ac- 
counts between the plaintiff and D. Ruiter. The defendant 3: C. L. SK. 
pleads no award made. The plaintiff replies, and ſets forth an 3 Skin. 6 
award; which he ſets forth to be made de præmiſſis; which was, s. C. . 
that the defendant, on behalf of De Kuiter, ſhould pay to the 439. 
plaintiff forty-five pounds fix ſhillings and ten pence, and that after. S. C. Carth. 472. 
wards the plaintiff and defendant, on the behalf of De Rutter, ſnould 8. 2 Holt, 78. 
execute mutual releaſes to each other, ad uſum eorum alterius, of or 
all actions, matters, &c. concerning thoſe accounts; and aſſigns a 8. e. Ray. Ent. 


breach in non-payment of the money. The defendant demurs. 361. 
| ' 3. Leon. 62. 


AND IT WAS RESOLVED, | 1. Brown. 62. 
2. Lev. 6. 


Fixsr, That the ſubmiſſion of the debt is good; for the de- 2 Saund. 337. 
fendant puts himſelf in the place of De Ruiter, and is bound to KydonAvards, 
perform the award, -_ | 147 to 154. 


SECONDLY, That this award is a void award, becauſe it is not 
mutual, but of one part only: for firſt, the mutual releaſes are to 
de made between the plaintiff and defendant, where they ought to 
have been between the plaintiff and De Rutter, or to be delivered 
to Debarry, for the uſe of De Ruiter ; for a releaſe to Debarry 
K 4 | can 
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Trinity Term, 9. Will. 3. In B. R. 


Bacon can by no means advantage De Ruiter : we would, if we could, 
n have conſtrued it to be a releaſe to Debarry for De Rutter, but 
DaznannY. the words © ad uſum alterius eorum” exclude this conſtruction. 


The laſt time this caſe was argued, S1iR BARTH. Stowe 
inſiſted, that this award was good if there had been no releaſes ar 
all awarded, as to which there has been ſome doubt if ſuch award 
be made de præmiſſis; which this is not. It is pleaded, indeed, 
and averred to be de præmiſſis, but when the award is ſet out, that 
ſays no ſuch thing. But ſuppoſing it to have been made de pre. 

miſſis, yet when he comes and does not reſt on thac, there is a void 
thing awarded cn the behalf of De Rulter. It is plain that the 
2. Lev. 3. arbitrators did not rely on the payment of the money to be ſatis- 


faction, but on the releaſes too, which ſpoils the whole award; 


and this is grounded on the caſe of Capel v. Holland (a), and on 
the cafe of Huli v. Alaſſy (b). If in this caſe it had been faid, that 
the money ſhould have been paid in ſatisfaction of all accounts, or 


®T 130 ] *# that they had examined all accounts, and on ſtating thereof there 


had appeared fo much due to Bacon, and that they had awarded the 
money to have been paid for all accounts, the ſubſequent matter 
would not have vitiated it, as in the caſe of Burbidge v. Raj. 
mond (c). 5 | by | | 
Therefore judgment for the defendant. 


(3) Stiles, 44. Allen, 10. 1. Roll. (5) 1. Roll. Abr. 254. 
Abr. 254. 8 (c) 1. Roll. Abr. 2 55. 


Caſe 249. Freeman againſt Bernard. 


An award of A SSUMPSIT on the file of hops. The defendant pleaded ſub- 
wy we dere miſſion to arbitrators, who awarded, that each party ſhould 
- 2a was * releaſe all actions to the other; that he tendered ſuch a releaſe, 
Poſtea Mich. and was and ſtill is ready to releaſe, and fo prays judgment /i ain 


12. Fill. 3. The plaintiff demurred. 


Vide 2. Jo. 6, The queſtion was, Whether the defendant's plea was a good 
IS. © bar? pound > | | 


. Hol r, Chief Juſtlce, delivered the * of the Court; and 


S. c. carth. 308. ſaid, There is no queſtion, but if they had awarded a ſum of money 
S. C. Satk. 69. to be paid, or a horſe, or 9 in ſatisfaction, the very award - 


S. C. 3. Sak. ing of this, though not actually delivered, would have been a good 
. 1 Id. bar. But now in this cafe chere is nothing awarded, but only a 
Ray. 2479. way and means mutually to diſcharge all actions. Now there isa 
S. C. Ray. Ent. great difference between awarding the doing anything in ſatisfac- 
368. tion, and the awarding a releaſe of an action; for when a taing is 


5 Frag 77+ awarded to be done in ſatisfaction, that raiſes a new duty in lieu of 
* 24. the old one diſcharged; as if money be awarded to be paid, debt 
See Kyd on A- lies for it; but in the caſe of a releaſe, there is only a method or- 
wards,137.243. dered to diſcharge the action. If the award itſelf diſcharge the 
action, there aecds no releaſe to be given, becauſe action o_ gone 

| | FEEDS tore. 
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Trinity Term, 9. Will. 3. In B. R. 
before ; but the action being not diſcharged until the releaſe comes, Fax 


until it comes actually ĩt cannot be a bar. = 85 againſt 
$7 Bzaxazn. 

Judgment for the plaintiff, 
| Bennoyer againſt Brace, C. 250, 


OLT, Chief Fuftice. This cafe ſtands for the reſolution of Death of one of 


H the Court, on a motion: Treſpaſs againſt four; verdi& and the plaintiffs in 


julgment for the plaintiff againſt four ; al! four bring a writ of £79 muſt bs 


error after judgment given; one of them dies before the record ol. be 


certified,and the plaintiff takes out a capias ad ſatisfaciendum againſt cution can bo 
the ſurvivors 3 whereon two queſtions have been: tairen cur; 


FirsT, Whether, if judgment be had againſt two“ defendants, ® U 121 ] 


ind one dies, execution may be had againſt the ſurvivor without 8 C. 1. Id. RV, 
aſcire facias ® Which we hold it may, ſuppoſing it to be within the 244. 1. LA. Ray 


; becauſe there is no change of the record at all, and it ſhall S. C. 5. Mod. 338. 


1 | S. C. Salk. 
not be intended there was a releaſe to the party deceaſed. S8 


SECONDLY, Whether in this caſe, when the writ of error abated 5-C.8.Mod. 108. 


t be S. C. Comb. 441 . 


by the death of one of the plaintiffs in error, execution might be 5 S 


| taken out againſt the reſt, without appriſing the Court thereof ? Moor, 367. 


By the writ of error the hands of the Court were tied up, ſo that Noy, x51. 
they ought not to award execution until they are ſatisfied their hands Carter, 112. 


are looſe. Now here is an execution, without making this matter *-Salk 1 


appear to the Court, for which reaſon it went out erroneouſly; 5 Pleader® 


And therefore let a ſuperſedeas go guia emanavit improvidi, &c. 2 1 wy 
| | | 416. 419. 


Prince againſt Molton. | Caſe 251. 


CTION on THE cAsE, wherein the plaintiff declared, that on Where damages 


the ſecond of Fudy, in the ſixth year of William the Third, he are given fer 
was poſſeſſed of a meadow next adjoining to a river, and to another — is impoſ- 
cloſe contiguous to the ſaid river; which river, time out of minds, —_ 

run through his meadow to an antieat mill of the defendant's 5 O. Carth. 386. 


without any overflowing ; that the defendant, on the third of So. comb. 443. 


larged the foundation of his mill further into the river, whereby he s. C. 1. 14. 
fo obſtructed the river, and exalted the water, that it overflowed Ray. 248. 


and drowned the plaintiff's meadow, per guad he loft the uſe and pro- ps Holt, 192. 


e, 127. 
biting the bill. Not guilty” pleaded, and verdict for the plaintiff, Doug). 696. 
Ir was MOYED in arreſt of judgment, that intire damages are 5 
given to the plaintiff, and from the ſecond of July to the third of 
Auguſt he had no damages at all, by his on ſhewing; and it ſhall 
not be intended that the damages given by the jury are only for 
the time after the third of Augiſt; for the damages ſhall be un- 
derſtood to be given not according to law, but according to the 
| | | atiegation 


44 f, in the fixth year of William the Third, extended and en- gg, Z 


fr thereof, from the aforeſaid ſecond day of Fuly to the time of exhi- 1% 4, 
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Trinity Term, 9. Will. 3. In B. R. 


Pte: on ef the plaintiff, who lays his damage; as reſolved in 
. 5 the caſe of Harbin v. Green (a): | 

And firſt, ALL THE Court, except RoKERY, Juſtice, ſeemed 

to think it well enough; for it may be the plaintiff laid up his 

.. meadow for graſs from the ſecond of Fuly, But afterward, 

judgment was arrefted ; for though he might loſe the profit from 

E that time, he notwithſtanding could not loſe the uſe. If he had not 

* [ 132 ] aid * A, * they might have given judgment for him, This 

- _  Gaſe is the very fame with the cafe of Harbin u. Green, 


The judgment was arreſted. 
(4) Hob. 189. Moor, 887. 


Cafe 252. The King apainſ! Jeriſon and the Inhabitants of Chet 
| 3 . terfield. a 


Boy put out to A BOY was put out to a barber for 2 year to learn to ſhave, 


1 — and to make bob - periwigs, according to covenants betwees 
there bens "© the barber and Sir Paul 1 9 5 


covenants with nen, the boy's maſter z to which 
tim, gains no cov cnant the boy was no party. | 
ſcttlement. 


AnD iT was ADJUDGED this made no ſettlement, becauſe it 
4 8 Salk. 479, ig no ſervice; he deing no mote than a boarder there for his edu- 
1 3 5 0 cation, which ſhall not make a ſettlement. Fs 


328. 8. C. Carth. 400. S. C. Comb. 445. Cald. 31.—Sec all the cafes on this ſubject collect 
in the 24 vol. of Cenit's Poor Laws, page | | 


Caſe 253-- Chickham againſt Dickſon. 
Prohibition may PER CURIAM. If one be ſued in the ſpiritual court, for an 


de afterſentence, eccleſiaſtical matter, out of his dioceſe, it is too late to come 


9 after ſentence for a prohibitian ; becauſe the party has affirmed the 


that they have Juriſdiction. So if he be ſued for a matter not belonging to eccle- 


nat juriſdiction. ſiaſtical conuſance; but if it appear on the proceeding, that 
S. C. Comb, they have meddled with a matter which belongs not to them, a 
_ prohibition ſhall go after ſentence; but ſecus, where that does not 


448. 
1. Roll. Abr. 30. appear on the face of their proceedings (a). 


() See Terremoulin e. Sandys, poſt. Pocl v. Gardner, Carth, 463. Po. 
143. Comb. 462. Carth. 423. and 206. | 3 x 


Caſe 254. Anonymous. 
Rule. OLT, Chief Juſtice, made this rule be obſerved for the future, 
3 That if a man ſurrender himſelf on a judgment given again 

bim, and he be not charged within two Terms after the judgment, 

he ſhall be diſcharged on common bail; but at the ſame time hc 

muſt bring a certificate from the clerk of the errors, that there is 

72 CCC 22059 26.6: $0655 


Trinity Term, 9. Will. 3. In B. R. 


no writ of error pending; becauſe otherwiſe he might, by writ of Axon ruove. 
error, cloſe up the hands of the plaintiff, and fo take advantage of 
his on wrong. f b 3 2 


| Anonymous. 3 Caſe 255. 
HCL Chief Juſtice. When you plead outlawry in abate- Outlawry, how 


3 pleaded in bar 
ment, when you put your plea in the office, you muſt ſhew 5 


2 capias, or ſome ſuch matter as may make the outlawry appear; ment. 


and not conelude only preut patet per recordum, as you do when 
jou plead it in bar, and have time to bring in the record. | 
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The Exchequer Chamber. 


Sir Edward Ward, Kut. Chicf Baron, 
John Blencowe, E/7. 

Henry Hatſell, E/q. | Barons. 
Robert Tracy, E, M. 5 
Sir Thomas Trevor, Kut. Attorney General. c 
John Hawles, Ei. Solicitor General. 


Caſe 256. Leaves againſt Bernard. — 
Where a fuit is  YASE on ſeveral promiſes : The defendant venit ef defenidi 
vim et injuriam quande, &c. et petit judicium de narration 


bil, praying VA et gudd narr. pred. caſſeti. The plaintiff joined. in de- 
— murrer, and had final judgment. 5 

in bar. The defendant brought a writ of error, alledging that final judg- 
S. c. 5. Mod. ment ought not to have been, but on!) a re/pondeas oufter award - 
= 1 ed, this plea being only in abatement, and not in bar. 
3 S xD PER Cunx IAM TOTAM, By the courſe of the court of 
2. Com. Dig. king's bench, whereſoever you commence by bill, a praying judg- 
- ment of the count is a plea in bar; and in that caſe, if you plead 


in abatement of the count, you mult not pray judgment of the 
count, and that the count may be quaſhed ; bur you muſt pray 
judgment of the bill, and that the bill may be quaſhed. 


| The judgment was affirmed. 


5 Caſe 257. | Roe azainſ? Haugh, 
S. C. 1. Salk. B was indebted to A. in the ſum of es pounds, and C. 
l 


in conlideration guod A. accipere vellet ipſum C. fore debiti- 


29. 
| 3 5 ren igfus A. pro quadraginta ducb. lib. eidem A. per B. tune dit 
- & 4 5 f " 


: Trinity Term, 9. Will. 3. In Cam. Scac. 


1 vice et loco ejuſdem B. ſuper ſe aſſumpſit, et eidem A. promiſit quad 
; C. eaſdem nb £2 lib. eidem A. 1 . A. 
oe his executors, an this promiſe, bring an affump/it againſt C. 
zyerring in their count, that A. the teſtator truſting to the ſaid 
promiſe of C. accepit pred. C. fore debitorem ipſius A. without 


lying anything that “ he diſcharged B. Non aſſumpſit pleaded ; 


verdict and judgment for the plaintiff, Writ of error brought in 
the exchequer chamber. 1 5 | | 
The error inſiſted on was, that this is a void 4 umpfit, here 
being no good conſideration ; for except F. was diſcharged, C. 
could not be chargeable ; | | | 
For which reaſon BLENCOwR, PoWELL, and WarD were of 
opinion, judgment ſhould be reverſed ; but Powis, NEVILI, 
LECHMERE, and T REBY, that this being after verdict, they ſhould 
do what they could to help it; to which end they would not con- 
ſider it only as a promiſe on the part of C. for as ſuch it would not 
bind him, except B. was diſcharged ; but they would conſtrue it 


to be a mutual promiſe, via. that C. promiſed to A. to Pay the debt vide 1. Saund. 


of B. and A. on the other fide promiſed to diſcharge 


ſo that 210, 211. Sw 


though B. be not actually diſcharged, yet if A. ſues him, he ſuh- Dem 


jects himſelf to an action for the breach of his promiſe, 
The judgment was affirmed, ” 


TRINITY 


* 


TRINITY TERM, 


„„ The Ninth of William the Third, 
IN 


The King's n 


65⸗ John Holt, Kut. Chief Juſlice. 

Sir Thomas Rokeby, X nt. 

Sir John Turton, Kut. Juſtices, 
Sir Samuel Eyre, Kut. * 

Sir Thomas Trevor, Kut. Attorney General, 
John Hawles, E/. Solicitor General. 


Caſe 258. The King againſt Broom. 


: ROOM, by authority under TBE AFRICan Compary 
ror of who, by the king's er, patent, had orders to take the 
2 ſhip taken ſhips of enemies, and diſpoſe them as they pleaſed, took a 


from an enemy French ſhip on the high ſea, and carried it into a river beyond ſez, 
— without letters and fold it there. This ſhip, upon a general monition contra 
1 omnes gentes fixed upon the Exchange, was condemned in THe 
ADMIRALTY for prize; and the grantce of the perquiſites of the 
i _ admiralty libelled, in the name of the king's advocate, 3gainlt 
240. f Broem, reciting the taking and the condemnation; and that it wa 
8. C. x. Saſk. A perquiſite of THE ADMIRALTY ; and alledged, that Broom bad 
not delivered the ſhip on requeſt, but had converted it, Kc. 

$.C. Comb. 444. And ſentence was given againit Broom in THE ADMIRALTY, 


8. Salk. 420. 
Lhe. 265. from which he appealed to the Delegates ; 


4 _ T 1 And nov prayed @ probibition, ſuggeſting, that the matter rar 


2. Lev 23, Myra corpus com. and this is a plain action of trover. 


964 a But againſt the prohibition i it was objected, that it is after ſen- 


2. Saurd. 2 (. Fence, and to ſtop his own appeal; and for this cited 1, Cre. bg. 
Doug). 591.613. Laich, 25% Winch, 8. 2. Bro. 34+ 12; Ca 77. 2. Rill, 


ccc e. ; - 21 
3. Ter. Rep. 223. Lak | 75 


4 Lr. R. p. 58 52 | | | But 


Trinity Term, 9. Will. 3. In B. R. 


But ER CU RIA, If a prohibition be not grantable after ſen- Tux Kix 


tence, they fitting all the Vacation may haſten the ſentence, and 
conclude the parties before the Term; and it is proper for the 

to appeal to ſuſpend the ſentence until he may be relieved by 
prohibition 3 and where in the libel or proceedings it appears that 
the cauſe of ſuit aroſe on the land, they may be & prohibited at any 


SeconDLY, It was objected againſt the prohibition, that this 


9. Wil. 3. Ter- 


river did not appear to be part of the continent, or of the main poſtea NI. 
ſea; and the ſuggeſtion, that this is znfra corpus com. is not proper, = wi. 


becauſe beyond ſea there are no ſuch diviſions by counties. 


But this was not regarded by THE Coyrr ; that where the 
| original cauſe ariſes on the high ſea, THE ADMIRALTY ſhall hold 
plea of the entire ſuit, though other matter ſubſequent ariſe on the 
land. 3. Cro. 685. 2. Saund. 259. 1. Sid. 320. 


And it was reſolved by THE wHOLE Cour, that though, if 
goods be taken from an — it veſts the property in the party 
taking them, by our law; yet by the admiralty law, the property of 
a ſhip taken without letters of mart, veſts in the king upon the 
taking, and this on the high ſea ; therefore that which was taken 
was but in truſt for the king, and he who took it is but account- 
able to him; and for the account, and breach of this truſt, the ſuit 
is in the admiralty very proper. Now if the party who took this 
ſhip, brought it to land, and there ſold it, and converted it to his 
own uſe, this makes him a wrong-doer ab initio (a). And the 
converſion on the land is but one continued act, with the capture, 
and is evidence to explain his intent in the capture, to ſhew his 
breach of truſt on the ſea; and as caſes very ſtrong in this caſe 
were Cited, 1. Sid. 320. 367. 2. Saund. 259. Palm. 96. 
2. Roll. Rep. 157. | 

And the rule for prohibition was diſcharged (5). 

(a) The Siu Carpenters Caſe, 8. Co. of prize, ſee Le Caux v. Eden, Dougl. 
146. 594. Lord Camden ©. Home, 4. Term 


(3) As to the excluſive juriſdiction of Rep. 3$2.—See alſo Strange, 1078. 
the court of admiralty upon the queſtion 2. Term Rep. 649, | 
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The Ninth of William the Third, ” 
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The King's Bench. 
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Sir John Holt, Knt. Chief Fuſtice, | 

Sir Thomas Rokeby, Kut. ; : 
Sir John Turton, Kut. Jufſicet. 
Sir Samuel Eyre, Kut. : es 

Sir Thomas Trevor, Kut. Attorney General, 
John Hawles, E/q. Solicitor General, 
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20136 8 5 | 
Caſe 259. The King again Sir Richard Raines, Judge of the 
| | Prerogative Court. 1 


| NP NE John Gray died in April laſt, making two executo 
3 as = = on the twentieth of April laft, brought the nk 
| prerogative court to be proved; where, the will being litigated, pro- 
court to grant ceſs iſſued to all parties concerned, and among others to Francis 
adminiſtration, Gray, brother to the deceaſed, who refuſed to appear, and fo was 
_ . adjudged in contempt; but the others appeared, and the cauſe was 
willinlitigation, ſet down for ſentence on the twenty-fifth of October, which is 
_ the Court will, Monday next. But the laſt day of laſt Term, on a motion of coutſe 
on afidarit of by the procurement of Francis Gray, a mandamus, on ſuggeſtion 
A — * that F. Gray died inteſtate, was granted to the Judge of the pre- 
S. C. pot. 205, Togative court, commanding him to grant adminiſtration; which 
S. C Salk. 299. Writ was returnable this day, the twenty-third of October. 
S. C. Carth. 457. | | ED 3 | 
S. C. 3. Salk. And now NoRTHEy prayed the writ might be ſuperſeded; 
> 3 becauſe it was a ſurprize to the Court, who would not have granted 
SC 11d Ray. it if they had been appriſed of the matter; for by this means the 
51. ſpiritual court would be ouſted of its juriſdiction ; for if the Judge 
S. C. 3. Peer. return it was litigated before him, that return perhaps might be 
Wass. 337- inſufficient, and fo a peremptory mandamus granted; or, if he re- 


Fitz. 125. turn that there was a will made, they would try in an action the 
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Strange, 8 57. 3 I 
: Alk. 566. Validity of the will, | 
1. Bl. Rep. 456. 
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And THE WHOLE COURT gave judgment, that the writ ſhould Tux Kixe 
de ſuperſeded ; and eſpecially as this caſe is, where the party might __ Te 
have litigated it in the ſpiritual court, where he would not appear, Rax zs. 


but is in contempt. | 1 : 
Hol r, Chief Fuſtice, added, that ſuppoſing they ſhould not [ 137 ] 
ſuperſede * the writ, yet it would not be any advantage to them; A 2 is 
for ſuppoſing Sir Richard Raires ſhould return © that there was a "—— Dn 
«will made,” he might go on and prove the will, and in their action eee 
on a falſe return, give the probate in evidence; which probate, until it is re- 
as long as it ſtands in force, ſhall conclude all others from faying voked. 
the contrary 3 to which end he quoted an Anonymous Caſe, ad- | 
*1doed in KEELING'S time: An executor brought an action 
producing his teſtamentary letters; the defendant pleaded that he 
vas not executor, Which, according to Henſloes Caſe, is triable per 
han; in the trial whereof, at Guildhall before KEELI NG, the 
plaintiff gave no other evidence than the probate under ſeal, which 
KEELING allowed to be ſufficient ; and after, on motion here, all 
the Judges concurred with him; becauſe they having juriſdiction 
of the cauſe, it was an undeniable evidence, which mould con- 
clude all others from ſaying the contrary (a). _ 8 
e) See Rex v. Vincent, 1. Stra. 48 1. Trials, 216, &c. where this point is fully 
Rex 4 Rhodes, 2. Stra. 703. and the diſcuſſed. | 
Ducheſs of Kingſton's Caſe, 11. State 


Sir Samuel Grimfton againſt Morelexv. Caſe 260. 
OTION to ſtay tne entry of a judgment, on a verdict againſt The a& of par- 
. the defendant. | lament for re- 


| 33 ef of deb 
ThE CASE was, The defendant owed the plaintiff rent, and only OE 


being indebted to ſeveral others, he took advantage of the late act protect their 
of parliament for the relief of debtors ; and before the trial, got Perſons, and 
two thirds in number and value to agree to his compoſition; not- 1 1 * 
withſtanding a verdict was given againſt him. „ — ahh 

And it was now prayed to ftay the entry of the judgment, be- a debtor in ex- 
cauſe eo inſlante that the two thirds ſigned, the plaintiff was bound; <cution after his 
and ſhould the judgment be entered, the defendant would loſe the — | 
denefit of the 2a, becauſe judgments are excepted therein. : | 


SED PER CURIAM, The defign of the act was only to diſ- 
charge the body, that it ſhould not be liable to be taken, and was 
not intended to take away any other ſecurity, whereby a man might 
come by his debt without meddling with his body; now in this 
cale there was an action commenced, the defendant was out on bail, 
and if the plaintiff can come at the end of his ſuit without meddling 
with the defendant's body, we cannot binder him, at leaſt on mo- 
tion (a). But if you chink you have the law on your fide, you may 
have your audita guerela z or if he take the body in execution, 
Jou may come before a Judge, who will diſcharge him. But let 
the plaintiff, if he will, enter his judgment on the verdict. 


(a) See 8. P. Spalton and Another 2. Moorhouſe, 6. Term Rep. 366. jy 
| | L Trantor 
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1 q 1 38 : 8 Michaelmas Term, 9. Will. 3. In B. R. 


| Caſe 261. ® Trantor, or Trantrel, againſt Duggan, 
A ſequeſtration MOTION for a prohibition to the grand ſeſſions of Radur, 


ml e e becauſe on an Angliſb bili in equity there they had granted 

— 8 ſequeſtration; whereas by the law of the land, no . 
the grand ſeſ. be ſubpœnaed to anſwer an Eugliſb bill in thoſe courts, unleſß he 
nons, in reſpect live and be perſonally ſerved there, that is within the juriſdiction 


the juriſdiction. And THE CovarT were of opinion to grant a prohibition; but 
S. C. poſt. 172. ordered them to ſhew cauſe the firſt day of next Term (a). 


S. C. comb. 468. 
{a) Cauſe was ſhewn in the ſubſequent Hilary Term, and @ frobilicien grand, 


'S. C. poſt. 172. s þ 


Caſe 262. . Aronymous. bY 


Lands eſcheated PER HorT, Chief Tuftice. A tenancy efcheated to the lord 

are part of the 1 becomes part of the manor ; but if the lord purchaſe pat, it 

NS: - is only holden of the mano, and not part of it; but the rent and 
ſervices are part. 5 i 


| Caſe 263. The King dg, Elizabeth Afhly. 


Order of ſeſſioas MOTO to quaſh an order of ſeſſions; becauſe it is not ſai 
need not appear that the juſtices, by whom the order was mace, were of the 
to be made by q iviſion. | | | 
juſtices of te : 
diviſion. SED PER CURIAu, That is but directory; for there may be 


S. C. Salk. 479. no juſtices of the diviſion. ** Diviſion” is not known in our lan 
S. C. 3. Salk. 2 58. but of the counties into hundreds; and by that expreſſion in the 


S. C. Sett. & ftatute is meant to go to the next juſtice, 
Rem. 261. = 


| Caſe 264- Donford, Attorney of the King's Bench, againſt Eliys, 


Treſpaſs will lie Tren recovered in ejectment at 7574; the defen- 
for wean profits dant brought a writ of error, and gave bail according to tie 
after recovery in ſtatute 16. & 17. Car. 2. c. 8.; after which the plaintiff, pending 


ejectment, tho 
Writ of error the Writ of error, brought treſpaſs for the mean profits. 


. CHREsSHYRE prayed the Court would ſtop this action; for i 


judgment be affirmed, or the plaintiff in error nonſuited, he is n 
have his damages on a writ of enquiry, according to the ant 
Natute ; and if he ſhould recover damages in this action, he vou 
be doubly ſatisfied. | 


But THE Cour refuſed to ſtop the plaintiff, for that it may l 
| the writ of error was brought for delay; and ſuppoſing it v3 
*[ 139 ] A not, and the plaintiff recovered in treſpaſs, that recovery mig 


ut 


0 
17 


42 


de PLIuPTON Sande Marie, in com. Devon. 


Michaelmas Term, 9. Will. 3. In B. R. 


be given in evidence to a jury, on a writ of enquiry, to leſſen the Doxroas 


againſt 
damages (a). - 1 t EIL IS. 
o See the Hiſtory, Principles and ment, by Mr. Serjeant Runnington, 163. A 
Prattice of the Legal Remedy by EjzeAt= 439. 
Selby azainſt Ruffell.' | Caſe 265. 
EBT ox A BOND for the performance of an award, An awardſhould 
D be abſolute, 
n without refer- 


Ir was INSISTED ON for the defendant, that the award was , to a future 
void, becauſe there was no final determination of the» matter ſub- examination. 
mitted, but ſeveral things ſeemed to be ſubmitted to a future de- & C cob. Pi 
termination (a). 5 | 6. Mod. 232. 

Of which opinion THE Cour ſeemed to be; | Palm. 210. 


Hour, Chief Juſtice, ſaying, that where matters are ſubmitted, 
they ought to award all abſolutely, without referring to any future 
examination; and that he knew but one caſe where arbitrators 
may refer to a future act, and that is, where they award the pay- 
ment of ſuch coſts as an officer of the court ſhall tax, which has | 


deen allowed. 


Sed adjournatur (b). 


(a) Thie award was, FIRST, That all before a Judge, any diſburſements laid 
feits in law and equity between the out for the defendant, that the defendant 
parties ſhould ceaſe 3 $£conNDLY, That ſhould pay them; but that in caſe the 
ike defendant ſhould pay to the plaintiff plaintiff do not prove theſe matters with- 
five pounds; THIRDLY, That if the in a certain time limited, then they 
plaintiff did upon account prove certain award general releaſes, 
articles againſt tlie deſendant, that then (5) See Bond v. Garnet, 2. Stra. 1082. 
ke ſhonld pay ſo much as the plaintiff Dighton v. Whiting, Lutw. 51. and 
was damnified thereby; Four TAaLY, Kyd on Awards, 144. 

Ilat if the plaintiff make out, upon cath | 


The King againſt Griepe. Cafe 266. 


FORMAT ON at common law for wilful and corrupt per- Fruende may ex- 


jury; which ſets forth, that there was a trial in replevin in the Plain the mean- 

court of common pleas between Richard and Corneford, wherein the . 
plaintiff, to maintain his title, produced two deeds of leaſe and releaſe, annot add a 
caring date the fifteenth and ſixteenth of July 1681, which were new term to the 
witneſſed by Richard Strode, who faw the execution thereof at propoſition. 
Albemarle Houje, about the time of the date thereof; and that the 8 c. 5. Mod. 
defendant being produced as a witneſs on the part of Corneford, 343. 

the defendant ſwore, that about the micdle of Fuly 1681, he was S-C-2-Salk. 513. 


at NEWNHAM, © guandam domum vocat. NEWNHAM in parochia S.C. Carth u. 
3 S. C. Holt, 535. 


INN UENDO, $ C. comb. 459. 


ub; revera the ſaid Mr. Strode, at any time in the ſaid month of S. C. 1. La. 

July, non fuit apud NEWNHAM præd. The defendant was found Ray. 256. 

gullty. = | 5 

4. Co. 44. 5. Co. 120, Cro. Eliz. 428. Cre. Jac. 430. 2. Inſt. 318. 3. 3 9. St 

Ir. 682. Sayer, 280, Stra. 1189. 4. Com. Dig. Svo. 662. Cowp. 672. 1. Term Rep. 66. 
L 2 | And | 


. C. Comy. Rep. 


ads att e 


Michaelmas Term, 9. Will. 3. In B. R. 


Tux Eixs And UPON MOTION in arreft of judgment, the Court gave thei 
wee opinions ſeriatim. | | = 
RIEPE. : | 
EvRe, Juſfice. I ſhall F1xsT conſider, whether the words }:j1 
to be ſpoken by the defendant be certain enough, without the 
zrnvendo, to make them material to the point in iſſue; and 
SECONDLY, ſuppoſing them not to be fo, whether the iunu⁰nd wil 


help it, & 


ef 140 ] * FIRST, If a man ſwear falſly in a thing which is immaterial, 
it is no corrupt perjury (a). It is the injury done to the party, by 

the falſe oath, that makes the greatneſs of the crime. By all the 

caſes (5) it appears, that to make perjury, the falſe oath muſt be 

material to the point in iſſue. If Szrode's being at Newnham wil 

not hinder his being at Albemarle Houſe, then there is no contra. 

diction in his evidence; and for aught appears, Newnham might 

be near Aibemarle Houſe; and if ſo, then it is not material. The. 
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King's Counſel inſiſted, that though on indictments on the ſtatute, 
it be neceſfary the falls oath ſhould be material to the point MW * 
{ iſſue, yet is it not ſo on indictments at common law; for there, ; 
| though the oath be immaterial, yet if it be falſe it is perjury. But 
1 T do not underſtand this diſtinction, for the ſtatute does not alter | 
: the nature of perjury, but only inflicts a greater penalty, diſabling ; 
5 a man, on a conviction thereupon, to be a witneſs; whereas at a 
10 common law the king may pardon the guilt, and by conſequence ; 
ul may wipe away the diſability. The Caſe of Howell Guin (c) i 
38 and Parris's Caſe (d, were indictments at common law. : 
1 SECONDLY, The ianuende will not ſupply it; for it is very un- p 
Wit reaſonable that when a man's own words will not imply perjury in 4 
1 themſelves, that another man's conſtruction ſhould make them 
8 * Cro. 126. amount to it. The cafe of the manor of Stavertan is very ſtrong in th 
1 this matter (e). Where there is ſufficient matter before to which he 
= b | an innuends may relate, there it may be aſcertained thereby; but D 
5h i now in this caſe there is no precedent matter to which it may th 
1 k relate, fo that the innuendo is altogether foreign, and impoſes 3 an 
1 ſenſe on a man's words which he never meant. en 
k TvuRToN, Fuftice, of the ſame opinion; and he cited Palmer, 535, 2 
3K Sid. 118. Hetl. 97. 2. Rell. Rep. 368. and faid, that it does not th 
$5 appear to concern the matter in queſtion, or to be material; it had of 
4 been proper to have aſked him what Newnham he meant, and foto 5 
v9 i have brought it to a certainty ; but ſince it is not ſo, the innuend 7 
1 will not help it; and for that he cited 1. Roll. Abr. 83. 2. Bull. 4 
1 81, 82. 1. Font. 339. Telv. 21. 3. Bulſt. 150. Hob. 45 FN 
: ; Hutt. 44. > | ve | cel 
T4: (a) . Jnft. 164. 169 © (e) Stiles, 336. Ne 
„ „1e 05- Oh 5s. (4) Yelv. 111. 
$i [ z. Cro. 353. Hob. g3. 2. Roll. Rep. (e) 3. Cro. 438, 
{BG 369. Yolv, 111. 2. Roll, Rep. 41. 
; : [ ; | RoKE8?, 
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 Michaelmas Term, 9. Will. 3. In B. R. 


Rok EB v, Juſtice, accord. All matters charged in matter of 
crime ought to be certain; this is a crime concerning a place, but 
the charge is not certain where the place was. 


Hour, Chief Fuſtice, accord. Iam perſuaded in my conſcience 
that he is guilty of a wilful and corrupt perjury; and if I could, 
þy ® any rules of law, have given judgment, I would, In ſpeak- 
jng to this matter I ſhall conſider, | | 

Fix sT, The inſufficiency of the information, omitting the in- 
11zndo; and ſo it is no more than if he had ſwore Strode was at 
N-wnham aforeſaid. 

SECONDLY, With the innuendez. 

THIRDLY, I ſhall conſider the alignment of the perjury itſelf; 
whether the perjury muſt not have a particular relation to the 
Newnham mentioned in the innuendo. _ 

Frasr, If the innuendo had been omitted, it had not been good; 


for Newnham muſt be underſtood a vill, hamlet, or place out 
of a vill. If you will aſcertain a vill, you muſt ſhew in what 


county it is, for otherwiſe it is but an individuum vagum, which is 


ſo very plain that there needs no authority for it ; but however I 
quote theſe two, 34. Hen. 6. 49. 60. 4. Hen. 8. 8. It is true, 
in ſome caſes the vill muſt be in that county, by intendment, in 


Tur King 
againſt 


| GriePHe 


[1411 


which the action is brought; as if treſpaſs be in Middleſex, and the 2. Co. 96: 


place be laid in Mington generally, MHington ſhall be intended to 
bein Middleſex; but in collateral matters, as in this caſe, it is 
otherwiſe. All courts muſt take notice of counties, but not of 
particular vills ; fo that if Newnham be uncertain, and you affign 
the perjury at . Newnham aforeſaid,” it is all uncertain. 


SECONDLY, The 7nnuendo cannot ſupply that uncertainty, for 
the innuendo ſignifies otherwiſe than is ſignified by the oath : what 
he ſwore does not at all import Mr. Strode's being at Newnham in 
Devonſhire. Newnham, by common intendment, is a vill, and 
the innuendo is of a houſe : no innuendo can ſupply the defect of 
any certainty that was neceſſary before; for a bare and naked innu- 
endo ſignifies nothing, unleſs the words themſelves import the ſame; 
or there be ſome certain fact to which it may be applied, or from 
whence it may be inferred, that the man meant the thing, without 


the help of an innuendo. There is a very good account in 4. Co. 17, 


of the uſe of an innuenda. If the words be actionable, it will ſerve 
to explain, and is of the ſame uſe as © pred.” The caſe of Miles v. 


Jabs (a), and the Anonymous Caſe, 3. Cre. 428. which is the King 


5. Bowls, the roll whereof I have uſed, and find it to be according 
to tne Report, and is exactly our caſe ; and thete is ſurely as much 
certainty required in informations and indictments as in aCtions on 
the caſe (b). It would be extraordinary that a man ſhould not 


be liable in an action for damages for what he means, and yet be 


(a) Hob. 6, = : (5) Co. Lit. 303. 
L 3 | liable 
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Michaelmas Term, 9. Will. 3. In B. R. 


Tax K1x8 Jiable to be convicted on perjury on an information. If Strade had 


againſt 
GRIZ I. 


11421 


tradition to Strode's evidence. 


brought an action for ſlandering his. title to Neunbam, and laid it 
in this * manner, as this information is, it would be naught; but he 
ſhould fay, © that he was ſeiſed in fee of a certain houſe called Mun. 
« ham, in Plimpton in the county of Devon, and the defendant ſpoke 
e theſe words, Ar Strode has no title to Newnham, IN x URN DO 
« Newnham prediiam,” that had been good; for it is a ſufficient 
averment, and will have relation to what was alledged before. 
Here you would perjure a man, not for what he ſwore, but for 
what he meant; and yet an innuendo is never put in iſſue, or any- 
body put to prove it, for it is but a confequence of a certain matter 
alledged before. If it had been faid, that there was a debate in the 
common pleas about Strode's being at Newnham, in Plimpten in 
Devonſhire, then this information 451 revera, &c. had been good; 


or if it had faid, that Strode, of Newnham in Plimpton, c. was 
produced as a witneſs, that Eriepe had ſwore he was at Newnhan, 


ubi revera.non fuit apud NEWNHAM pred. that had been good, be- 
cauſethere is ſomething precedent to which it may relate (a). For 
innuendo is no averment but only a relation, and there is nothing 
for it to relate to. | 85 

As to the aſſignment of perjury, you ſhould have faid, © ul; re. 
cc dera non fuit apud NEWNHAM pred. ſæu ad aliquem alium licum 
« five hamlettum vocat. NEWNHAM,” then the aſſignment of the 
perjury had bore ſome proportion with his ſwearing. 

Objection. It appears by his ſwearing that Newnham was 
ſome place different from Albemarle Houſe, and he ſwore in con- 
As to that, I think a falſe oath 
any way conducive to the matter in iſſue, or a guide to the jury, 
though it be but circumſtantial, is perjury ; but for anything that 
appears, this was no contradiction to Strode's evidence, for Albemari: 
Houſe and Newnham may be near one another. If it be matter 
that tends to the diſcovery of truth, though but a circumſtance, 
as that ſuch a one wore a blue coat, whereas he wore a red, it 1s 
perjury ; but if he tell an impertinent {tory nothing to the purpoſe, 
then it is not ſo (5). If a man ſpeak to the credit of a witnels, 
which is not directly to the iſſue, yet if falſe, that is perjury. 

It was further objected, that the iunuendo ſhall be rejected as ſur- 


pluſage; but that cannot be, for by the bi revera you have put the 


caſe on his not being at N-wnham in Plimpton, &c. and fo have made 
the innuendo ſignificant, * and therefore it cannot be left out. 


They objected further, that there was a verdict, but that cannot 
help; for it is againſt the rules of law to put a man's intent in ifiue; 
and what cannot be proved, or put in iſſue, the verdict cannot find. 


to prove that he had lent a greater ſun 
to a perſon then in court, without 2 note; 
which perſon ſwore he did not; and upon 
motion to file an information of perjury 7 
againſt him for the oath, the Court hell 
it reaſonable. Mich. 4. Ann. in B. R.— 
NoTsx to former edition. b 

| Then 


(a) Snowde v. Snowde, 1. Roll. Abr. 
78. pl. 3. Allen, 32. 

() At a trial, the queſtion was upon 
money lent, and it being objected, that it 
vras improbatle the plaintiff, being a 
Cautious man, ſhould lend ſuch a ſum 
i hout a rote, a witneſs was produced 


Michaelmas Term, 9. Will. 3. In B. R. 


Then as to this being an information at common law, there is no In the cafe of 
eiſon why that ſhould not be as certain as if it were on a ſtatute : * 0 
the ſtatute makes no new offence, but only gives a new puniſh- _* 2 
nent in thoſe caſes to which it extends. Perjury at common law Chief Juſtice 
was an infamous fact before any ſtatute made; the firſt of which is Raymond ſaid this 
i. Hen. 7. The puniſhment by ſtatute is much the fame as at _ 2 e 
common law, but in ſome inſtances it varies: by ſtatute, if a man 4 
pay twenty pounds he ſhall not be et in the pillory; but at com- ; 
mon law he may, and be fined a greater ſum: it is part of the 
judgment by the ſtatute, that he ſhould be diſabled from being a 
vitneſs, and that the king cannot pardon ; but the ſame certainty 


js required in both: Therefore let judgment be arreſted. 


| Terremoulin againſt Sandys. Caſe 267. 
GCANDY'S was proprietor of a ſhip called The Canſtant Mary, Libel did not 
O in the year 1689, and ſent her to ſea, where ſhe was taken off bew 477 2 
of Tarmouth, ſuper altum mare, by Dubart a Dunkirker, who ſold a N 
her to Terremoulin; and after which, the ſhip being at Spithead, are; the ſubie- 
Sardys ſeized her by the admiralty proceſs, whereon there was a quent proceed- 
ſuit commenced in the admiralty court by Sandys, in cauſa pro- ings did; and the 
prietatis againſt the ſaid ſhip; and then Terremoultn came in pro ot IT 
'ntereſſe ſuo, and ſuggeſts that the ſhip was his, and that he had been pon 2 5 
in poſſeſſion of her three years laſt paſt, and prayed his poſſeſſioen 5 
might be reſtored; whereupon Sandys put in his libel, that he was 
polleſſed of the ſaid ſhip divers years until 1689 ; that then the ſaid 
| hip was forcibly taken away from him, without ſaying ſuper altum 
nare, and thereupon prayed reſtitution. Terremoutin comes in and 
replies, that the ſhip was taken by Dubart ſuper altum mare, who 
(old it to him at Bergen in Norway. Sandys rejoins, that after the 
| taking, the ſhip was never condemned prize, and ſo his*property 1. Vent. 30. 
{ill continued. According to which, after examination of tze 
eaſe, the admiralty gave judgment for Sandys; for a capture 
without condemnation alters not the property by their law; ——_ Ante p. 135- 
upon Terremoulin appealed to the Delegates ; > 
And now, againſt his own appeal, prayed a prohibition. Ante p. 134. 
* HoLT, Chief uſtice. The libel does not ſay, that the , 
violent taking ee en at ſea; and if it was not, what have the [ "00 J 
admiralty to do with it, and how can it be cured by any ſubſequent 
matter ? for if the admiralty have not conuſance of the original Ante p. 135. 
cauſe, though a civil law queſtion ariſe, they ſhall not have juriſ- x. vent. z74, 
action; and if they have juriſdiction, and a common-law queſtion 308. 
iſe, yet they ſhall determine it. | | 


And by HoLT, Chief Fuftice, and Rox EBV, Fuſlice, a prohibi- | 


8. C. Comb. 462. 
S. C. Carth.423. 


tion ſhould go, becauſe the Hbel was a bare replevin at common law. 
But Tux rod and Eyre, Juſtices, held otherwiſe ; becauſe it 

2ppeared by ſubſequent allegation, that the capture was ſuper altum 

mare, | | Wee 
And fo the rule for a prohibition was diſcharged. | 

| | 5 | NE Sutton 
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| Michaelmas Term, 9. Will. 3. In B. R. 
08 | Sutton againſt Moody. 


Property of RESPASS guare clauſum fregit et ibidem venatus eft et cuni, 
* we ® eulos ſuos cepit. Verdict for the plaintiff and intire damages 
owner of the Sen. „„ | 

foil, while they AND MOVED in arre/? of udgment, that the count was ill; he. 
are there. cauſe the owner of the ground has no property in the conies, and 
S. C. 5. Mod. therefore cannot be ſaid juos; and cited 1. Cro. 553. 


3 F „ S. But ON THE OTHER SIDE ff was ſaid, that precedents were 


556. both ways; and cited 1. Brownl. 167. Goab. 174. Newton y, 
S. C. Comb. Richards. | | | 
e And by Hot, Ohio Tſics ® Warrena" is a ropery 
290. tione privilegii, and then there is a property ratione ſoli, both which 
S. C. Holt, 608. properties are local. Now a man may have a warren in another 
S. C. Ld. Ray. man's ground ; as a man may have a warren by grant or Preſcrip. 
_ "EY tion in his own ground, after which he may alien the ground, and 
Rep. 34. FTelerve the liberty of the warren ; which liberty ration priviles; 
— Lib. r. deſtroys, or rather ſuſpends the privilege ratione ſeli; fo that the 

it 1. f. 12. property of the conies is in him that has the warren ; whereas 


5. Co. 104. otherwile the property of the conies, whether wild or tame, is in 


[dry g . the owner of the ground where they are, while they continue there, 
Cro. Jac. 195. as much as if he had a warren, the warren making not the conies 

Lev. 227. to be more or leſs his; the privilege of a warren only giving a man 
14. Viner, 439- liberty to employ his ground in the keeping of conies, which 


18. Viner, 72. - ot do 5 
eee otherwiſe he cannot do. 


2. Bl. Com. 419. Judgment for the plaintiff (a). 


(a) See Keeble v. Hickeringle, and agreed for law. — Nor 72 fone 
3. Salk. 9. 11. Mod. 73. 130. Holt, editian. 
14. 17. 19. where this caſe was quoted 


*[ 145]. „ ens 
Caſe 26g. Sutton againſt Moody. | 
2. Bultt. fo. TOLT, Chief Juice. When we gave judgment in this caſe, [ 
1. Brown, 224. H ol Heat fo 8. fo. 9. which ar. this One hunted in 
Latch, 120. foreſt and rouſed a deer therein, and ran him into another man 
N ground, and the foreſter made freſh purſuit ; and it was held, that in 
+a regard the foreſt was a place of privilege, the foreſter making frelh 
| puriuit, he may retake the deer in another man's ground. They held 
alſo, that if a man ſtart game in his own ground, and hunt it into 
his neighbour's ground, and there kill it, yet in regard of his fir 
ſtarting and purſuit, the property is till in him; and it may be 
inferred from that caſe, that if I ſtart game in one man's ground 
which is not my own, and hunt it into another man's ground, and 
there kill it, the property is in me; becauſe the party in whole 
ground it was ſtarted, having no privilege, he cannot come and 
take it (a). I will alſo remind you of a caſe, in Eaſter Term, inte 


(a) See the caſe of Gyndry . Felt- © aver the grounds of another, if he des 

bam, that a perion may juſtify a treſ- nothing more than is neceſſary to 

« paſs in following a Fox with hounds 6 the fox.” 1. Term Rep. — 
8 | 5 t Wem /- 


ni 


z Newgate, &c. 


Michaelmas Term, 9. Will. 3. In B. R. 


twenty-third year of Charles the Second, Aſhford v. Pollexfen (a), sorren 

in this court: Treſpaſs guare piſcatus eft in piſcarid, without ſaying = | 
arali or liberq, and piſces ſues cept, which after verdict was beef 

well; though in a ſeyetal piſcary, the fiſh are as much at liberty 

35 game on any common ground, | | 


(a) 3. Lev. 227. | 


Greenhill againſt Sheppherd. Eu Caſe 270, 
If plaintiff con. 


* COURT. If the defendant plead a plea in abatement, 4 


and the plaintiff confeſs it, the plaintiff thereby ſaves coſts. mene the 
| | | . faves colts. 


Greenvell azainſt The Cenſor of the College of Phy- Caſe 271. 
ſicians. e | . 
TNA for a falſe impriſonment. The defendant pleaded Where a thing ig 


quid recordatum exiſtit in ſcriptis, Sc. that he was convicted Poe 
ro mala praxi before them, for which they committed him to Neg. 2 
a | demanded of it, 


Axp IT WAS Now MOVED for the plaintiff, that they might or a copy. 
have a ſight and a copy of the conviction, for otherwiſe it would =: C. 1. Id. 
be impotiible for them to reply; for ſeeing they had not pleaded a 3 Ss 
profert, they could not have oyer. 8 S 
Hol r, Chief Juſtice. We are of opinion, we cannot oblige 1 T. 


them ſo to do; becauſe it would be contrary to all * rule; for 149. 


1 


were a releaſe or other thing is pleaded, and it is not by law to be 1 0 146 ] 


ſhewn in court, there you cannot crave ors or demand a copy 

thereof. And this is different from the cafe of copies of court-roll, 

or a book of a corporation; for if an iſſue be to be tried concern-. 

ing a copyhold, the copyholder ſhall take copies of the rolls; be- 

cauſe he has an intereſt in the rolls of the manor to make out his 

title; ſo of an action of a falſe return againſt a corporation, when 

a man is turned out, the books of the corporation are public things, Poſtea Paſch. 


and concern him, and therefore on a trial he has liberty to take 12. Vl 3 Dr, 


copies. If you think the conviction in this caſe not juſtifiable, Groen — 
you may remove it hither by certiorari. | 55 ge of Phy- 


pmallcomb again/? Sir Owen Buckingham, and Mills Cafe 272, 
(late Sheriff of London), and Croſſe. | 

THE CASE was this: One Fox was indebted to the plaintiff, The firſt feri fa 
and gave him a judgment; upon which a fier: facias was Ps _— 

taken out, which bore ze/te the thirty-firſt of January, and was ou ay Nt 


executed; but if he execute the laſt firſt, the execution ĩs good; and the party muſt have his remedy 


Bainſt the ſheriff, —S. C. 5. Mod. 376. S. C. 6. Mod. 292. S. C. Comb. 428. S. C. Salk. 326. 
8. C.Carth, 419. S. C. 3. Salk. 159. S. C. Holt, 302. 8. C. 1. Ld. Ray. 251. 8. C. Com. Rep. 35. 
| | | | delivered | 
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Michaelmas Term, 9. Will. 3. In B. R. 


SNALLCOME delivered to the ſheriff the day after ; who took Fox's goods in 
Lan execution thereon, and made a bargain and ſale of the ſame, and 
Six OwEN | . ine Ht | FI. : 

A, rag the bargainee affigned them to the plaintiff; but it happened, that 

Mitts, tare the defendant Crs took out a fferi facias againſt the ſame Fox, 
SnexIFy or teſted after the plaintiff's, but delivered an hour before his, on 

Lox dex, AND which the ſheriff took in execution the goods of Fox fo bargained 


Exn05833 and fold, and in the plaintiff's hand, for which he brought trover, 


This cafe was tried at Guildball, and A CASE was made of it, 
to have the opinion of the Court. e | 


3. Com. Dig. AND THEY ALL AGREED, that if there be two fer: facias's, 
O8. and one be delivered to the ſheriff one day, and the other another 
2. Bac. Abr. day, and the ſheriff firſt executes the laſt fieri facias, that the exe- 
be Bag ; 1 WY cution is good, and the fale thereupon good; and he who delivered 
10. Viner Abr. his firſt muſt have his remedy againſt the ſneriff, becauſe otherwiſe 
Execution the conſequence would be miſchievous, and the execution of the 
(A.) pt. 18. law would be perilous to buyers; the meaning of binding of the 
11. Viner Abr. goods by a fieri facies being only in relation to the party himſelf, 
Execution © . | | , 
(Qa. 2.) pl.14. and not only to the execution of the law: As ſuppoſe, before the 
Vin. Abr. ſtatute, a man took execution the firſt day of the Term, and within 
„Time (A. ;.) a week after another took out a ſecond feri facras againſt the fame 
pi. 16. perſon, teſted a werk after, and he that has the firſt fer; facias will 
* keep it in his pocket, and the ther goes * and delivers his to the 
ſheriff, and gets it executed, is it any reaſon that he who had the 
4 firſt ſhall come and defeat thereby the execution of the ſecond? 
$1 247 ] but if he deliver it to the ſheriff, and the ſheriff execute the 
: ſecond, and omit the firſt, then may he have his remedy againſt the 
ſheriff for the wrong done him. Now here in this caſe, we doubt 
not but upon this ſtatute there is a prius et po/terrus in a day; and 
that if the two ſſeri facias's are delivered to the ſheriff on one day, 
he has not election, but ought to execute the writ firſt delivered 
to him; but if the ſheriff does execute the laſt firſt, the execution 
is good, and he who had the firſt writ muſt have his remedy againſt 
the ſheriff, if he has done him any wrong thereby ; though wedo 
not think he has done him any in this caſe, becauſe he who had 
the firſt writ never defired any warrant from the ſheriff; andit is 
plain, it was deſigned purely as a ſcreen to preſerve the party from 
the execution of the ſecond fer: facias. 


Therefore let the plaintiff have his judgment, 
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Caſe 273, Winter againſt Lovedurr. 


Copyhold lend. JECTMENT. Special verdict, that the lands in the decla- 
are parcel ot the ration are cuſtomary lands, part of the manor of G. demiſable 


e 0: the time out of mind by copy of court- roll, for life or lives at the will 

3 of the lord, according to the cuſtom of the manor; that George 

3 C. 2. Sa. Patolett, Eſq. was ſeiſed of the ſaid manor in fee, and had iſſue 

8 C. Comb. 37 1. S. C. Carth. 427. S. C. 5. Mod. 244 378. S. C. Holt, 414. 8. C. 1. Ld. Ray. 
267. 8. C. 1. Freem. 507. S. C. Comy. Rep. 37. | | 

Ed Lo Edward 


Michaelmas Term, 9. Will. 3, InB.R: 


FElvard Pawlett ; that the ſeventh of January, in the ninth year Wisrze 
of James the Firſt, George Pawlett, by deed indented between a 


him and Elizabeth his wife on the firſt part, Hugh Forth of the 
cond, and Dorothy Forth his daughter on the third part, in con- 


ſderation of a marriage to be had between Edward Pawlett and Co. Lit. 54. 
Derathy IVorth, and of a portion to be paid, conveyed the ſaid ma- 1. Lev. 163, 


nor, and divers other lands in B. and S. to the uſe of himſelf for 
life; then to Edward Pawlett in tail; remainder to him and his 


own right heirs; with this proviſo (whereon the queſtion depends), 
« that it ſhall be lawful for the ſaid George Paw/ett, during his natu- 


« ral life, and after his deceaſe to the ſaid Elizabeth his wife, during 
« her life, by their ſeveral deeds indented, to demiſe the ſaid lands, or 
« any part thereof, either in poſſeſſion for one, two, or three lives, or 
« for the term of thirty years, or for any other term or number of 
« years determinable on one, two, or three lives, or in reverſion for 


« one or two lives, or for * the term of thirty years, or for any other * [ 148 ] 


« term or number determinable on one or two lives, ſo as the ſaid 
4 demiſe ſhall not be made of any antient demeſne lands parcel of the 
« premiſes, or of any other lan which for the ſpace of ſeven years 
« aſt paſt have been uſed as the demeſne lands of the manor, and ſo as 
the antient rent be reſerved. They find, that the marriage between 


Edward and Dorothy took effect; that Edward Pawlett had iſſue 


four daughters, and no fon, viz. Mary, Anne, Sarah, and Katharine; 
that Mary married James Glaſſebrook, who are the leſſors of the 
plaintiff. Then they find, that George Pawlett, by indenture 
the twentieth of March, in the eleventh year of Charles the Firſt, 
between him and Robert Blanchjiawer, reciting, that Richard 
Blanchfirwer held the lands in queſtion by copy of court- roll for his 
own life and the life of Joan his wife, granted the ſame, in conſi- 


deration of ſixty pounds, to Robert Blanchfinver, from and after 


the death, forfeiture, or other determination of the eſtate of 
Richard Blanchflewer and Joan his wife, for the term of thirty 
years. They find the marriage- money paid; that at the time of the 
ſaid demiſe theſe lands were copyhold lands, parcel of the ſaid manor 
of G. They find, that there is a capital meſſuage, and divers acres 
of land, parcel of that manor, which were always held in demeſne. 


Then they find the death of George Patolett, Elizabeth Pawlett, 


Richard Blanchflawer and Joan his wife; that Robert Blanchflower 
entered, and was poſſeſſed of theſe lands, by virtue of which he 
alſigned to the defendant Zovedurr ; and then conclude ſpecially. 


EykE, Juſtice. The caſe is but this: A tenant for life, re- 
mainder in tail, of a manor, with power in the tenant in tail of the 
manor to make leaſes in reverſion for one or two lives, or for the 
term of thirty years, or any number of years determinable on one 
or two lives, fo that ſuch demiſe be not of the antient demeſne 
lands, rendering the antient rent: then the tenant for life makes a 
leaſe of a copyhold eſtate of the ſaid manor for thirty years, to com- 
mence after the determination of the eſtate of two perſons, whoſe 
lives were then upon it. | 


Whereupan 


Michaelmas Term, 9. Will. 2, In B. R. 


Wixrzzx Whereupon the general queſtion is, Whether this be a good 
aft leaſe according to the ſaid power? which ſubdivides itſelf into tyo 
queſtions. EE | | 


FirsT, Whether it warrants a leaſe in reverſion for thirty years 
abſolute ? ts „ 9 
_ SeconpLY, Admitting it does, Whether this power warrants a 
leaſe of copyhold eſtate ? „ | 


EyRE and Tung rox, Fuftices. This power warrants a leaſe for 
thirty years abſolute, becauſe the words themſelves are expreſs, and 
P[ 149 J] cannot without force be otherwiſe * underſtood ; for the leaſes 
| nin reverſion are to be © for one or two lives, or for thirty years, 
or for any number of years determinable on one or two lives ;" 
which are three diſtinct limitations, different from each other, and 
ſo different from Finche's Caſe (a), the reduplication of the particle 
&© or” making them plaialy diſtinct; and if the ſecond paragraph 
ſhould be connected with the third, then the particularizing of the 
thirty years would be to no purpoſe, becauſe included in the general 
term of C any number of years.” Then as to THE SECOND QUEs- 
"TION, weare of opinion, that this power does not warrant the leaſing 
of the copyhold lands, being reſtrained with the “ita gued ſuch de- 
& miſe be not made of the demeſne lands, becauſe the copyhold 
lands are part of the demeſne lands of a manor, the freehold being 
in the lord, and the copyholders only tenants at will; and therefore 
if the lord alien his manor, there needs no more attornment of the 
copyholders than of the tenants at will (0%. The lord has as much 
the demeſnes of a copyhold as of that which is in his own hands 
actually (). Wherefore by reaſon of this laſt point judgment 
_ ought to be given for the plaintiff. 1 | 


RokE BV, Juſtice. I concur that the leaſe is not good, but from 
different premiſes ; for as to the queſtion, Whether copyhold land 
be included within the demeſne lands, I agree it to be ſo; not 
becauſe copyhold lands are in law within the demeſne lands of the 
manor, for in vulgar ſpeech ſometimes they are not ſo, but becauſe 
to underſtand them otherwiſe would contradict the intention of the 
parties, which without doubt was not to deitroy the copyholds, as 
ſuch leaſes for years would do. Then as to THE OTHER QUESTION; 
An abſolute leaſe for thirty years in reverſion is not warranted by 
this power, becauſe then a better leaſe might be made in reverſion 
than poſſeſſion. If leaſes ſhould be made of copyholds in this 
manner, the manor would be deſtroyed, which could never be 
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intended; and all powers ought to be taken ſtrictly, according to 
the caſe of Shcomb v. Hawkins (d). And therefore judgment tor 
the plaintiff, | e | | 
(s) 6. Co. 39. (e) Cro. Jac. 559. 4. Co. 26. 


) Lit. ſect. 553. Co. Lit. 371. 2. (4) Yelv. 222. Cro. Jac. 328. 
Horx, 


* — 9 "PI. 38. n x N ; 
N $75.6 o a n 1 5 _ : 


| Michaelmas Term, 9. Will. 3 In B. R. 


HorT, Chief Fuftice. The leaſe is not good, for the reaſons of 
ErRE and TURTON, Fuftices. Two queſtions have been made: 
Fixsr, Whether this term be within the power? SECONDLY, 
Whether theſe lands be within the exception or qualification of the 

wer? As tothe FIRST, Iam of opinion, that the term is warranted 
by the power, which depends on the penning thereof; wherein, by 


WrixTes 
agamſt 
LoVE DURKA. 


way of explication, it is neceilary to take notice * what is meant by a * [ 150 ] 


leaſe in reverſion. Firſt, In the largeſt ſenſe it is taken for any leaſe 
for years to commence in futuro, or at a day to come, as 1. Inf. 
54. © reverſion” being there taken in oppoſition to ** poſſeſſion.” 
But that is not meant in this cafe, becauſe then he might make a 
leaſe to commence fifty or ſixty years hence; and therefore this 
wer muſt be taken according to the common and ſecond ſignifica- 
tion of the word, which is a leaſe to commence from and after the 
determination of a preſent intereſt then in being : as ſuppoſe there 
be a leaſe for life or years then in being, and a leaſe for years be 
anted on the determination of that eſtate, this is a leaſe in rever- 
jion ; but the leaſe in reverſion in this power is not only to be 


taken in this ſenſe, becauſe it not only extends to a leaſe for years 


in reverſion, but alſo to a leaſe for life in reverſion, or a concurrent 
leaſe with the eſtate in being; ſo that theſe words in reverſion” 
have two ſenſes ; 2s to the years it is a future intereſt, as to the 
lives a concurrent leaſe. But now as to the leaſe, as this power 
is penned ; a leaſe. in reverſion for thirty years abſolute is good, 
and is not within the reaſon of Finch*s Caſe (a) ; nay, there is a 
diſtinction in that caſe which confirms my opinion, and the plain 
meaning of the words can be no other. The fame words are uſed 
in the power, both with reſpect to the leaſes in poſſeſſion and rever- 
ſion; in both which there are three diſtinct powers perfectly diffe- 
rent from each other; and repeating the word & for wholly diſ- 
Joins the former and the latter part. The King v. Lewis (b) and 
Briaker v. Robotham, cited in that caſe, are pertinent to this 
purpoſe, and prove, that ſubſequent words ſhall not contro] general 
precedent ones, but that they ſhall both be conſtrued as general and 
independent clauſes. But then as to the SECOND POINT ; I hold 
theſe lands to be within the exception or qualification of the power ; 
for all the demeſne lands generally are excepted, and without doubt 


copyhold lands are parcel of the demeſnes (c). It would have 


been unreaſonable that the tenant for life ſhould have power to 
deſtroy the manor for evet ; the meaning here was to have power 
to make eſtates, renewing the antient rents. Copyholds needed 
no ſuch power, becauſe cuſtom enables you to demiſe them. But 
it is objected, that if the copyhold lands ſhall be conſtrued to be 
exempted, then there is nothing left for the power to work upon; 
for according to the power, the antient rent muſt be reſerved ; 
and a manor only conſiſts of demeſnes and ſervices ; and if you 


_ pare away the * demeſnes by the exception, you have nothing for ® [ 151 5 


the power to work upon, becauſe a rent cannot be reſerved out of 
the ſervices. But as to that I anſwer, there are other lands out of 


(2) 6. Co. 39. (c) x. Co. 46. 
(5) 1. Lev, 119. OT | | 


which 
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WixTzz which a rent may be reſerved, as the lands in B. c. and even a8 
to the manor, the power is not wholly void, for he may thereby loſe 
Lovzpunn. the rents and ſervices, though no rent can be reſerved therecut: 
for where a man reſerves a power to make leaſes of divers lang; 
and tenements, and other things, and there is a qualification in the 
power which extends not to all comprehended in the power, that 
part of the power may be executed without purſuing the qualifica. 
tion; ſo is 2. Roll. Abr. 262. A man made a ſettlement to the uſe 
of himſelf for life, with remainder over, and a power to make eaſes, 
reſerving ſo much rent as was reſerved two years before the making 
of this ſettlement ; the man made a leaſe of lands not demiſed for | 
twenty years before; and this leaſe was held good, and to be within 
the power, and that he might reſerve what rent he would; becauſe 
though the qualification was in genera] words, F wy it could only 
be applicable to ſuch lands as were demiſed. On the authority - 
of this caſe was determined another, in Hilary Term, in the 
twenty- ſeventh and n year of Charles the Send, 
in HaLe's time, Halter u. Walter (a) A man made a iettlement 
of lands, and alſo of tithes, with A PROVISO of making leaſes in 
poſſeſſion or reverſion of all or every part of the premiſes, reſerving 
five ſhillings rent for every acre; he made a leaſe of the tithes, re. 
ſerving about five pounds a- year; the queſtion was, Whether this 
was a good leaſe of the tithes within the power! and held, that a 
leaſe ot the tithes was good, without reſerving any rent at all, 
| becauſe the general words of the qualification thould be reſtrained 
to that only to which it was applicable: ſo in this caſe, though the | 
qualification cannot operate on a leaſe of the rents and ſervices, 
becauſe no rent can be reſerved thereout; yet the power itſelf may 
eperate thereon, and the qualification be extended to thoſe other 
things to which it is applicable. | 
Therefore judgment was given for the plaintiff. 
| | (a) 1. Vent. 294. 2. Lev. 150. 
*[ 152 ] 85 
Caſe 274. Turberville againſt Stamp. 
Caſe for negli- ACTION UPON THE CASE on the cuſtom of the realm, for 
gently keeping negligently keeping of his fire; declaring that the plaintiff was 
* poſſeſſed of a cloſe of heath; that the defendant poſſeſfed of another 
S. O. 1. Salk. 13. cloſe next adjoining 3; and that the defendant “ tam improvid? 
An og cuſtedivit ignem ſuum in his field, that it burnt the plaintiff's heath 


3 — 681. in his field. After verdict for the plaintiff, 


S. C. Holt, 9. IT was MOVED in arreſt of judgment, that ſuch an action on the 
way r. Ld. Ray. cafe lies only for a negligent keeping his fire in his houſe (5) ; and 
5 b. Ray Fot. that in this caſe he ſhould have his action ſpecially, if he be de- 


375. maged, and not count on the general cuſtom for negligence. 

S.C.Comy.Rep. Tux rox, Juſtice. There is difference between fire in 2 
Fs Dig. man's houſe and in the fields: in ſome countries it is a neccl- 
$5 (a) By 6. Arn. c. 3. ro action ſhallbe begin. But this ſhall not affect any co- 


209 
ö maintained againſt any, in whoſe houſe venant on this ſubje& made between 
cr chamber any fire hall accidentally landlord and tenant, 17 

2 | | ar 
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fary part of huſbandry to make fire in the ground; and ſome un- Tuanznvitie 


idable accident may carry it into a neighbour's ground and do againſt 
5 there; and this fire not being ſo properly in his cuſtody as STAMP. 
the fire in his houſe, I think this is not actionable, as it is laid. 


But by HoLT, Chief Fuſtice, RokEBY and EYRE, Tuftices, 
Every man mult fo uſe his own as not to injure another. The law 
is general; the fire which a man makes in the fields is as much his 
fire as his fire in his houſe; it is made on his ground, with his ma- 
terials, and by his order ; and he muſt at his peril take care that it 
does not, through his neglect, injure his neighbour: if he kindle 
it at a proper time and place, and the violence of the wind carry it 
into his neighbour's ground, and prejudice him, this is fit to be 
given in evidence. But now here it is found to have been by his 
negligence z and it is the ſame as if it had been in his houſe. 


judgment was given for the plaintiff. 


Giles againſt Hart. | Caſe 275. 
JXDEBITA'T'US ASSUMPSIT and quantum meruit for goods T,u 25 ms Dig 
fold, wherein a requeſt was laid, both as to time and place. The cannot be plead- 
defendant pleaded non aſſumpſit to all except thirteen pounds, and ed after imparl- 
as to that pleads, that after the time of making the promiſe, viz. the <<: | 
twenty-ſecond of April, which was before the time of the requeſt S. C. 2. Salk. 
alledged, he tendered the ſaid thirteen pounds, which the plaintiff 522. 
then and there refuſed to receive ; and that from that day he was 28 
always ready to pay the money; and brings it into court. S. C. . Sk. 
The plaintiff demurred, alledging, that ſuppoſe a tender might 343: 
be pleaded in bar of an aſſumpſit, yet it is not good, without an- C. Holt, 556. 


{ering the ſpecial requeſt alledged, which is not done in this ws 3 
caſe. . ; 8 : ; Ante, 8. 20. 
HoLT, Chief Juſtice. We are all of opinion, that the defen- — -+ 4 


dant's plea is ill, becauſe the defendant ſhould plead that he was Sayer, 18 
always ready from the time that the money was due, which he can- Clif. 203. 
not after imparlance. It is not material for the plaintiff to ſet forth Lutw, 227. 
ra time of requeſt until he comes to his replication 3 and when Bames, 343. 
the defendant ſays he was always ready, that puts the plaintiff in his 3 Bl. R 
replication to ſhew a ſpecial requeſt, and that the defendant did not 366. 25 
then pay him, and fo the plaintiff muſt have his damages. The way - 
in debt is, for the defendant in all theſe cafes to plead tou: temps . [ 1534 
priſt before imparlance, and pray judicium de damnis. And fince 
actions of debt are turned into actions upon the caſe, it is but rea- 

ſonable the defendant ſhould ſtill have the ſame advantages: but 

then the queſtion is, how he ſhall plead ; whether in bar of the 

action, demanding judgment / ao, or in bar of the damages, 

praying judicium de damnis. Now it is reaſonable in debt to pray 

it in bar of damages, becauſe there the damages are but acceflary ; 

but now in an aſſump/it damages are the principal; therefore why 

ſhould it not be thus pleaded, viz. to confeſs the damages due, and 

bring them into court, and pray judicium de ulterioribus damnis. 

2 | . | Indeed 
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n by motion to bring the money into court; but however the right 
nder. method be, the defendant in this caſe has pleaded ill; and there 


fore 
Judgment was given for the plaintiff; 
Caſe 276. | Anonymous. 


= _ _ in the exchequer- chamber, the exchequer- chamber muſt give the 
ant in the king's interlocutory judgment guꝭd quer. recuperet, and this Court award 
bench. the writ of enquiry of damages; and fo is the caſe of Fall v. 
Cro. Elz. 306. Ridge (a). | oy | 

1. Salk. 262. 401. 2. Saund. 256. Stra. 971. 4 Mod. 125. 1. Ld. Ray. 5. Burr. 1156. 2490; 


() Yelv. 74. Cro. Jae. 206. 


Caſe 277. Aſhton againſt Sherman and his Wife, Adminiſtrators of | 


| Field. 
Pleading fix FYEBT o A BOND OF THE INTESTATE'S. The defendants 


judgments con- plead, that Field the inteſtate, on the fifth of Fuly, in the fifth 


fefſes aſſets for . . 2 : 

, ear of the reign of King William and Queen Mary, became in- 
== nah Jebted in one hundred pounds to Richard Wareing, for which 
his replication Mareing had a judgment of one hundred pounds and thirty ſhillings 
conclude to the coſts, and alſo a judgment to one Axtell; and they ſet forth ſeveral 


country, it is il. other judgments and bonds, and that they have not aſſets ultra, 


* | 154 | The plaintiff replies ſeverally to every of the ſaid judgments, and 
S.C.Comb. 444. as to ſix of them pleaded they were kept on foot per fr audem, and 
449- as to the two judgments of //areing and Axtell, that the defendants 
S. C. Carth. 429- had aſſets to fatisfy him, befides goods to ſatisfy I areing and 


S. C. Salk. 293. Axtell, de ſeparalibus debitis et damnis ſuis prædictis verſus itt 
JoRAN NEM SHERMAN ef MARIA“ uxorem ejus, ficut prefer- 


158. ; E * — " . . 7 
S. C. Holt, 308. fur, recuperat.; et hoc petit quod ingui rat. per patriam. Where- 


S. C. I. Ld. Ray. upon the defendant demurred ſpecially, becauſe the replication was 


263. double. The plaintiff joined in demurrer (a). 


- oo HoLT, Chief Fuftice, delivered the opinion of the Court, and 


x. Saund. 337. ſaid in this the defendant executor has pleaded in bar ſeveral 


Comy.Rep 205. judgments 3 the plaintift has replied to them ſeverally, which he 


Comp. 133. may well do, for he may at his election reply to one, ſome, or al, 


+: Bac. Aer. But then the plaintiff has not done well in this; he has pleaded 


T Com Dig. to ſome judgments that they were kept on foot by fraud; and as to 


* Pleader” the other, that he has aſſets ultra; et hoc petit quod inguiratur per 


(F. 16. ). patriam; and concluding to the country is naught, becauſe the | 


defendant has confeſſed by his plea already that he has aſſets tra 
thoſe judgments : as for inſtance ; a man pleads three judgments, 
dhe plaintiff replies as to two that they are kept on foot by fraud; 


(#) See the pleadings in Lilly's Entries, 158. under the ſame title as this caſe, 


; Sn; | Tndeed my hath ventured to plead thus, but have choſe rather 


: 
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25 to the third, that the defendant has aſſets altra; et hoc petit quad Anon 

inquiratur per patriam. In this caſe, firſt, ſaying aſſets ultra is not againf 
becauſe it is only an allegation of that which he has already n 

confeſſed; for by pleading three judgments he confeſſes aſſets above 2 

two; and then driving him on to an iſſue is ill: for the ſame rea= Tross or 

ſon therefore you ſhould have omitted the aſſets ultra, and the con- FiELD. 

cluſion to the country, and relied oa the other judgments, that they 

were kept on foot by fraud ; or you ſhould have faid generally 

u afſets ultra; et hoc paratus eſt verificare.”” It might have been 

rejected as ſurpluſage 3 but here you have driven them to an ill 

ue, waich cannot be good. But becauſe the precedents have 

been this way, as in the caſe of Hancoct v. Proud (a), we will 

give the plaintiff leave to diſcontinue, paying coſts. — 

After which, by conſent of parties, a rule was given that the 

plaintiff ſhould have leave to amend, paying coſts. | 

(a) x. Saund. 336. 


The King egainſt Lambert. Caſe 278. 


MorloN was made laſt Term for filing an information againſt Every ſuborna- 


Lambert for ſubornation of perjury, on an affidavit of his hay- ten of perjury 
ing ſuborned two perſons; but the rule was drawn up generally, and - a diſtin of- 
an information was filed for ſuborning thoſe two, and ten others. os 

It was moved, that this information was not duly filed, becauſe 
the addition of ten more were ten more informations. 

And THE CourTdeclared, that no information ſhould have been 
flec, but as to thoſe perſons mentioned in the affidavits ; every 
ſubornation is a diſtinct offence ; and the act for information does # [ 155 ] 
not direct an affidavit; yet the Court being truſted with it, and the 
parliament repoſing in them, they ought to do it on good grounds. 

THEN IT was MOVED, that the information was ill as to thoſe Information fil- 
perſons, becauſe the ſtatute requires @ recognizance to be entered ed without re- 


into to the party, which they had not done. | | 2 
To which alſo THE Coukr agreed. | party is ill; but 


But a doubt aroſe, what ſhould be done with this inforwfation the Court can- 
vhich is now filed. 55 „ 
Hol r, Chief Fuftice, ſaid, it could not be quaſhed or taken off : 
of the fille; for when once a thing is on the file, it cannot be taken 
off without an act of parliament; no, not by conſent of parties; as 
in the caſe of Dr. Widdrington on a mandamus (a) : The College 
made a very ſcandalous return, and which he and the College 
agreed; and then they moved to take the return off the file; 
but THE Coun refuſed it, ſaying, it could not be done without 
an act of parliament, only they ordered a vacat to be entered there- 
upon. That in this caſe the method may be to enter the irregula- 
ty on the roll with a ceſſat proceſſus ſuperinde. RT: 
Sed Curiam adviſare vult. . 
(a) 1. Keb. 2. 50. 61. 68. 79. 131. 12. & 13. Wil. 3. Rex v. Sir Hugh 
150. 234.438. 1. Lev. 23. 1. Sid. 71, Everard. 8 


Nu. 31. 68.—See alſo poſt, Hilary Term 5 | 
Vol. XII. M SD Brown 


not take it ff 


. * 
N 1 * *< 4. 2.0 er | 
ee ee bag © Lots eee ape bis 2 WY 2% 
LETT GIS —— 


Michaelmas Term, 9. Will. 3. In B. R. 


Caſe 279. Brown againſt Burlace. 
8 CYE for reſcuing Burlace, who was arreſted by the ſheriff of 


London's officers in the Middle Temple. 
S. C. Skin. 684. | 


S. C. 3. Salk. It was moved, that the in#s of courts were privileged, as appears 
45. 285. from Dugdale (a), and becauſe that the Temple is out of the city 
Poſt. 166. of London, as may be ſeen by Stetu's Survey. 


But per HorT, Chief Juſtice, Though the Temple be no: 
within the city of Lendm, yet it is within the county of Ling, 
as appears, for that all felonies committed in the Temple are tried in 

the Old Bailey; and every place in England muſt be within ſome 
county. Places may be extraparochial, but not out of county, 
Formerly Black Fryars was not within the franchiſe of the city, 
yet it is and always was within the county of London. Bailifis 
indeed ſhould not come in to diaturb people when they come to their 


Counſel, or to enter into chambers to the diſturbance of ſtudy, or 


danger of papers and evidences that are frequently in Counte!'; 


hands; but then the way is ro fubmit to the proceſs of law, and to 


apply to the Judges, who will redrefs abuſes of that kind, by laying 
bailiffs dy the heels, but there is no pretence to extend this privi- 
lege to ihelter ill people, as in this caſe: Burlace came from 
[156 3* Gray's-1nn, but had no certificate from the treaſurer, as ſhould 


1 Jo. 273. be in all caſes of removal. Beſides, no exemption is good, without 
ſetting wp a juriſdiction to do juſtice. | | 
Let the defencant find ſpecial bail (5). 
(a) Dugdale Orig. Jur. 317. 320. 322. (5) See 8. & 9. Wil. 3. Ce 25. 115 
Caf: 6060. FEranus apoiaft Martell. 


The property is AE TION againit the part owners of a ſhip called “ The Uptes 


donß ned by the « Galley,” tried at Guzi/dhall, Verdict for the plaintiff; 
ps _ © and this point was ſaved to the defendants : | 
invoice. | One Harvey loaded the goods for which the plaintiff brought his 


8. C. 3. Salk. action, and conſigned them to the plaintiff by a bill of loading, but 

2 i the goods appeared, by the invoices, bo ve Harvey's. | 

— The queſtion was, Whether Harvey or Evans ſhould bring the 
= dont - | 


And Tye Cour was of opinion, that the invoices ſignihed 
nothing, but that the conſignment in a bill of loading gives the pio- 
perty, except where it is for the account of another; ſo that if 
pill of loading be made to A. A. has thereby an ownerlizp to 
maintain an action; but if it be to A. for the account of B. then 
A. is only B. 's factor, and B. has the ownerſhip, and mult * 
my 2 7 7 8 5 
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%e action; and in this caſe the action is well brought by the plan- Fvaxs 

| agamſy 

if (a). a | T MazTELL., 
(a) See the caſe of Knight Hop- 357. Wright v. Campbell, 4. Burr. | 

pet, Holt, 8. Godfrey . Furzo, 2046. Jordan v. James, 5. Burr. 

„ Peer Wms. 186. Snee v. Preſcutt, 2680. Soloman wv. Niſſen, 2. Termn 

1 Atk 245. D' Aguillat Lambert, Rep. 674. Kinlock v. Craig, 3. Term 

Amb. 399. Lickþatrow v. PNIaſon, Rep. 119. 783. 

2. Term Rep. 63. 1. H. Bi. Rep. | 


The King again Harriſon and Duke. Caſe 281. 
THE DEFENDANTS werc convicted and outlawed on an infor- Judgment for 4 
mation of perjury, and the exigent filed, | 1 


5 ; given in the ab- 

t was moved, that the Court would pronounce judgment on the ſenceof the par- 
efendants, ſeeing the proſecutor could go no further. ty. 

ee K+ | S. C. r. Ld. Ray. 


But THE COURT faid, they never knewany judgment given for = Skin. 684, 
z corporal puniſhment, even in the caſe of an outlawry, in the ab- S. C. comb. 447. 
ſence of the party. When a man is outlawed for felony, there is S. C. Holt, 399. 
never any award of execution againſt him until he is brought to the 5 C.. Salk 400. 
Bar ; and fince in this caſe a corporal puniſhment would be part of 1 
the ſentence, they could not do it: and upon ſearch SIR SAM, Vide Keyl. Rep. 


ASHTREE could find no ſuch precedent. Mangridge's 
7 g N ; Caſe, — 
143. 5 | 
ns *ſ 1 
* Welt again/t Cole. " 57 ] 


HE PLAINTIFF counted, that the defendant, on the ſixth of Where two pro- 
May 1695, in conlideration that the plaintiff had provided miſes are laid, 
bim diet for the ſpace of one hundred and twenty weeks func præ- _— m—_ 
terit. promiſed to pay him ſeven ſhillings per week; and that the „hich is ill lad 
defendant po/lea, ſcil. on the ſixth of May 1695, in conſideration thall not vitiate 
that the plaintiff had found him diet for the ſpace of one hundred what is well 
and twenty weeks tunc preterit. promiſed to pay the plaintiff fan- — = 
tum quantum mereret for the ſaid weeks. | 2 hw 
AND IT WAS MOVED in arre/t ef judgment, that the defendant iss © ante, 22% 
twice charged for the ſame thing, the one hundred and twenty weeks | 
in the quantum meruit being not ſaid to be others frem thoſe in the 


ſpecial promiſe, as it is uſually ſaid in thoſe caſes. . 
But THE Cour held, that though “ 4iis“ be generally faid, 


jet ſeeing it did not appear they were the ſame, for there is no 
preciſe time laid when theſe one hundred and twenty weeks were, 
ay will not intend them ſo as to deſtroy a promiſe otherwiſe well 
al . : | No 


And therefore the plaintiff had j udgment. | 
1 2 „ 


Michatlmas Term, 9. Will. 3. In B. R. 


Ca 83. L'Iſle againff Armſtrong. 
If a man be in- A PPEAL or DEATH by £* fe, as brother and heir brough 

| 7 . ht 
e ee A by bill at Carliſſe, and removed into this court by certiorari. 


| guilty of man- The defendant pleaded, that the ſame ſeſſion of gaol delivery at Car- 
flaughter,appeal liſle wherein this appeal was commenced, he was tried for the ſame 
will lie the fame cauſe on an indictment of murder, and found guilty of manſlaugh- 
3 — ter ; and thereon prayed the benefit of his clergy, which waz 
court he has not TEfuſed him there; and the record was removed into this court, 
his Qergy, it Where he had his clergy in Hilary Term laſt, before the plaintiff 
ſhall not preju- prayed he ſhould plead to the appeal. The plaintiff replied, that 
dice him. when this appeal was brought at Carb, as appears by the record 
S. C. ante, 108. of this court, he requeſted the appellee to plead, but that he refuſed 
S. C. 1 Kely. foto do. | : | g 
89. 93. : | : | 
S. C. Trem. 20. Hol T. Chicf Fuſtice. Autreftis convift” or * autreſc 
| 4 wy Skin. 670. « acquit” on an indictment was a bar at common law to an ap- 
3 ut peal, becauſe no man's life ſhould be endangered twice for the fame 
S. © Salk. 60. Offence; and the Judges proceeding firſt on the appeal was merely 
S. c. Holt, 63. diſcretionary, the very preamble of 3. Her. 7. c. I. faying, that it 
4. Co. 40. was only an ufage among them fo to do; which ſtatute obliges the 
3 Judges to proceed within the vear and day to hear and determine 
b ; 8 ] the * indictment, and not to {tay on the account of an appeal; with- 
ver 5 out ſaying, © to be brought, or © already brought,” or whether 
2. Leon 160. Of both. But, ſay you, Shall he not then anſcer to the appeal! 
Salk. 63. Yes certainly, the fame ſeſñons. It he plead © not guilty,” thc 
2. Hale, 250. Judges may proceed and try him de 75vs, and hang him on the 
3: Mod. 156. appeal. If he plead aztrefvits conviet, it is no bar: if he will not 
anſwer over. his ſtanding mute muſt be recorded, and judgment 
given accordingly, either to be hanged by il dicit, or the peine fort 
et dure, But if you are not ready, and cannot go on with your 
appeal, I am afraid your appeal will be gone. Neither an acquittal 
nor an attainder upon an indiciment {hall be a bar to an appeal, a 
it was at common law, but only the having clergy, witch has been 
extended fo far, that if a man pray his clrgy, and the Court do not 
give it him, he having done what lies in his power, the delay of the 
Court ſhall not prejudice him. Now in this cafe there is no praper 
made to have his clergy ; but, How comes that to paſs? Why, the 
party was never afked ; and if the Court will not proceed to judg- 
ment, and call him down to judgment, he has no opportunity to 
_ aſk his clergy, and therefore I think it a good plea in bar {@). Ot 
this opinion were the other three Juſtices ; aud fo the appelice 
was diſcharged. | | 


(a) See the caſe of Smith Widow v. thereupon may now be plraded in bar af 
Taylor, 5. Burr. 2801. determined on an appeal of the fame death, whit? 
the authority of this caſe : and it ſeems ſuch prayer were made upon the party 
to be fully ſettled by this caſe, that a being called to judgment, or bt. 
conviction of manſlaughter on an indict- 4. Havrk. P. C. th edit. ch. 36.1. 14 
ment of murder, and the prayer of clergy SES a 

pa | 


o 
# wS ud, ? — 


Anonymous 
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oe Anonymaps. EE Caſe 284, 
got; Chief Juſtice. You have four days after THE, POSTEA | 


is actually returned to moye in arreſt ot Judgment. 


Anonymous. Caſe 285, 


PER CURIAM. No motion for a new trial, or to ſet aſide a New trial. 
writ of inquiry of damages, after motion in arreſt of judg- 
ment (a). : ID | 


(a) The motion for a new trial muſt will interpoſe, after the regular time, and 
be made within four days excluſive, after grant a new trial, Rex v. Holt, 5. Term 


| the entry of a rule for judgment, Dougl. Rep. 436. And the General Rule, that 


171. and if not made within that time, the party ſhall not move for a new trial 
the party complaining cannot afterwards after he has moved in arreſt of judgment, 
be heard on the ſubjeR of a new trial, 2. Salk. 647. 1. Burr. 334. extends 
5. Term Rep. 436. 3 but in criminal only to caſes where the party has 
caſes, where the Court have ſeen of knowledge of the fact at the time of 
themſelves, or it has appeared to them moving in arreſt of judgment, Bull, 
on the ſuggeſtion of Counſel, that ſub- N. P. 325. Tidd's Practice, 60g. | 
ſtancial juſtice has not been done, they 25 mos 


Anonymous, Caſe 286, 
I AN AWARD be made by rule of Court, and the party who re- Notice of an a · 
ward on a Sun- 


fuſes to obey the award abſconds, fo that he cannot be found on 2 it 
8 . . . . 7 1 
2 week-day,a ſervice thereof on a Sunday is ſufficient to bring him tn _—_ 3 


into contempt, whereon to have an attachment (a). otherwiſe be 


: s { 7 ſerved. 
(a) See Whitchurch's Cafe, 1. Atk. hended on the attachment on a Sunday 


55- But the patty cannot be appre- Cowp. 736. 1. Term Rep, 266. 
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HI IL I TERM, 
The Ninth of William the Third, 
IN 


The Kin g's Bench. 


Sir John Holt, Kut. Chief Juftice. 

Sir Thomas Rokeby, Knt. ns 
Sir John Turton, Kut. | Ln, 
Sir Samuel Eyre, Kut. 

Sir Thomas Trevor, Kut. Attorney General. 
John Hawles, EG. Solicitor General. 


e Afionce of Commiſioners of Bank 
| eggott, gnee of Commiſſioners of Ban rupts of 
* ws Watſon, againff Mills and Waine. 


An inn-beeper T was ſaid by HoLT, Chief Juſtice, and not denied by rut 
may be a bank - Cour, that an inn-teeper cannot t be a bankrupt, but that g 
rupt. viftualler may (a). 


A commiſſion of And if a man contract debt while he is a dealer, and afterwards 
bankruptcy may leave off his trade, and then commit an act of bankruptcy, there 
be taken out none of his creditors, becoming ſo fince the leaving of of his 
Ros 48 e trade, can ſue out a commiſſion of bankruptcy ; but if thoſe who 
trade, on 2 debt were his creditors before his leaving off his trade, ſue out ſuch a 
oontracted while commiſſion, the other creditors may. come in and j join (2). 

in trade. 

14 In this caſe there being ſome * about the fa, i Was 


Ray. 286. ordered to be tried again. 


(a) March, 34. Cro. Car. 305. W. ) 1. Vent. 5. 3. Med. 329. 
Jones, 437. 3. Mod. 327. x. Show, 7. Show. 268. CO 282. 9 
96. 268. 3. Lev. 309. Carth. 149. B. i hs 
Con. 131. S Ak. 109. 2. Wilf. 382. 

Burr. 2c64 1. Term Rep. 372. 
. Zenn C. C. 277. DD . © 
Jones 
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Jones againſt Morley. Caſe 288. 
4. Face Roll. 76. | | 


E of the manor of Franfham; ſpecial verdict: Where convey- 
Anne Bowyer was ſeiſed in fee of the lands in queſtion, and n me by 
being ſo ſeiſed, by indenture of leaſe and releaſe dated the twenty- —— 
fecond and twenty-third of July 1664, reciting a marriage intend- gon, the uſes 
ed to be had between Edward MHerley and herſelf; and in con- may be declared 
{eration that Edward Morley had agreed to ſettle on her, for a without deed, 
ſointure, ſo much of the manor of Barnham, and other his eſtate e not. 

in Sex, as ſnould amount to the clear yearly value of three hun- [ 160 ] 
dred pounds per annum, at the time of the ſettlement, during her 3. © Comb. 42 
life, grants Franſham to Sir William Morley and to F. N. in fee, 4 C. 4. Mod. 
to the uſe of herſelf in fee, till marriage “ and ſuch ſettlement 261. | 
made; then to the uſe of Edward Morley in fee. The jury find 5. C. 2. Salk. 
that the marriage took effect, and that after the marriage another 77: Cn 
indenture, on the twenty-ninth of January, in the ſeventeenth 4 e 
year of Charles the Second,, was made between Edward and Anne S. C. 1. Ld. 

his wife of one part, and Jaues and Truſper on the other part; re- Ray. 287. 
citing therein, that a fine was already acknowledged, and agreed to S. ©: Carth.4r0. 
be levied next Hilary Term, to be to the uſe of Edward Morley in S 5 2 * 
fee; and that two days after, viz. the thirty-firſt of anuary, by P. C. ene 5 
another indenture between Edward. Morley of one part, and Anne 2. Rell. Abr. 
his wife on the other, they covenant to revoke, annul, and make 728. 793. 

void all contracts and agreements between them, or any other for 0.117712. 
them, til: the marriage covenant ſhauld be performed, The jury m 85 = 

find a fine was levied Octabis Puriſicationis 17. & 18. Car. 2. 1065; Gro. Jac. 29. 
that the three hundred pounds a-year was never ſettled, but that Poph. 4. 

two hundred and fifty pounds a-year was, charged with a rent of Moor, 107.786. 
fifteen pounds; that the two hundred and fifty pounds was in part Cre, H. 21. 
of her jointure; that on the ninth of Fuly, in the eighteenth year 3 oa. 

of Charles the Second, Edward Morley, by leaſe and releaſe, did 3. Peer Wms. 
mortgage to Doble the lands in Franſbam in fee for ſix hundred and 206. 

thirty pounds; that in the nineteenth year of Charles the Second, ©: Com. Pig. 
Exward Morley died, and his wife Anne ſurviving entered into the 5 (D.) 
two hundred and fifty pounds per annum, and enjoyed it during her 3 Bac. 

PI . b : 5. Bac. Abr. 
lite; that Dable aſſigned his mortgage to one, in whoſe right the 356. 338. 
defendant claims, as alſo as heir to Edward Morley; that Anne died, | 
and that the leſſor of the plaintiff claimed as her heir. | 


HoLT, Chief Juſtice, delivered the opinion of the Court, and 
faid, the general queſtion in this cafe was, Whether the fine levied 
Ofab. Purificationis 1695, were to the uſe of the huſband and his 
heirs, or of the wife and her heirs? And we are all of opinion, 
that the fine was not guided by the deed of the twenty-ninth of 
fanuary, but controuled by the writing between huſband and wife 
vi the thirty-firſt of Fanuary, I ſhall premiſe three things to be 
taken as granted. | = he 
Fist, If there be a deed to levy a fine to fuch and ſuch ufes, 


at ſuch a time to ſuch perſons, and in purſuance thereof a fine is 


Jo xs 
gan 
Moktzr. 


1 161 ] 


5. C. Sackvill, 115. Co. Lit. 13. 
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| levied to the ſame perſons, and at the ſame time, the fine ſhall not 


be averred to be to other uſes by any parol averment, or writin , 
which is not a deed, but by a ſubſequent deed it may; but if the 
fine varies in any circumſtances from the deed, the parties are at 


liberty to aver that the fine was to other uſes different from the 


deed ; and ſo is Lord Cromweil's Caſe (a), and the Earl of Rut. 
land's Caſe (b). PRs, - 


SECONDLY, Though the fine vary from the deed, and be levied 
at another time, or to other perſons, yet if nothing appear * tg 
the contrary, this fine ſhall, by conſtruction of law, enure to the 
uſes contained in the deed. | | | 


- THIRDLY, Tf this fine had been levied according to the deed of 
the twenty-ninth of January, the uſes thereof could not have been 


controuled by the writing of the thirty-firſt of January; for though 


the deed of a feme'covert could not be binding, yet being relative 


to a fine it gives an efficacy and operation to the deed, and is as 


concluſive as if ſhe were a feme ſole. | 
Having premiſed theſe things, I fay this fine is not to the uſe of 


the deed of the twenty-ninth of January, but is controuled by the 
writing of the thirty-firft of January. And firſt, this fine varies 


from the fine agreed on to be levied by the deed cf the twenty- 
ninth of January, for that fine was not to be levied the fame 


Hilary Term as this was, but the next Hilary Term, which was 
Hilary twelvemonth, and fo this fine was levied before the time in 
the deed; and thes varying from it, leaves room for an averment 
that it was levied to other uſes. © There is a difference between a 
fine varying from the precedent deed, and a ſubſequent deed de- 
claring the uſes of a precedent fine or recovery, vz. that in the 


latter, though all ſtrangers might, before the ſtatute 29. Car. 2. c. 3. 


of Frauds and Perjuries, have been let in to aver a parol agree- 
ment, prior to a ſubſequent deed, yet the conuſor, or recoveror, 
or his heirs at law, cannot aver againſt a ſubſequent deed, that the 
fine or recovery was to other uſes than thofe contained in the deed, 
they being eſtopped by the deed ; but if the deed be precedent, and 
the fine and recovery vary therefrom, no parties are eſtopped. 
Now as this fine varies from the deed, and thereby lets in an aver- 
ment, ſo here is an expreſs declaration of a uſe, by the writing of 


the thirty-firſt of January, that the fine ſhould be to other uſes; 


and it was reaſonable ſhe thould be ſatisfied that her huſband would 
make a reaſonable proviſion for her, and therefore might expect 
ſuch a declaration as this; and this new agreement was ſufficient to 
declare the uſe of the fine. There are ſeveral wiys in the law for 
declaring of uſes, whether upon. tran{mutation of poſſeſſion, or 
without it. If an uſe be declared to be on tranſmutation of poſ- 
ſeſſion, as in a fine or feoffment, there needs no agreement what» 


(a) 2. Co. 69. 8. c. enk. 252, 5) F. Co. 
S. C. 2. And. 69. 8. C. — 7's . 


ſoever; 
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fever; it is ſufficient for the party on the tranſmutation to de- 


care, that the uſe ſhall be to ſuch party, and of ſuch an eſtate ; but 
if an uſe ariſe without tranſmutation of poſſeſſion, the uſe then 


does not ariſe by virtue of any declaration or appointment, but 
tere muſt be ſome precedent obligation to oblige the party de- 
caring the uſe, which * muſt be founded on ſome conſideration; 


fr 2 uſe, having its foundation generally on grounds of equity, 
could not be relieved in chancery, without tranſmutation of poſ- 
ſion, or an agreement founded on a conſideration : and there- 
fore if bargain and ſale were made of a man's lands on the payment 
of money, the uſe would have raiſed, without deed, by parol. But 
f the uſe was in conſideration of blood, then it could not ariſe by 
parol agreement, without a deed; becauſe that agreement was not 
an obliging agreement, it wanted a conſideration; and therefore 
to make ir an obliging agreement, there was a neceflity of a deed: 
but where there was a tranſmutation of poſſeſſion, there needed no 
deed, but only the bare appointment of the party. Now in this 
caſe there was a tranſmutation of poſſeſſion; and this writing of 
the huſband and wife of the thirty-firſt of January, though it be 
no deed, yet it ſufficiently ſhews the intention of the wife, and fo is 
a good original declaration of the uſes of this fine. So the next 
thing to be conſidered is, whether the writing of the thirty-firſt of 
January is ſufficient to declare the uſe of the fine; or if it be not 
juficient, whether it will controul the deed of the twenty-ninth of 
Jaruary.— FIRST, I hold it is a ſufficient writing to declare the 
uſes of the fine. Now it is not neceſſary in declaring a uſe, if 


there be a tranſmutation of poſſeſſion, to uſe the very word 2 | 


Any expreflion, whereby the mind of the party may be known 


ſuch a one ſhall have the land, is ſufficient. We all know the 


nature of a uſe, that it was a mere equitable intereſt ; the &ftate 


in law was in one, and the benefit and advantage of the eſtate in 
another, Uſes are indeed ftrange things in their nature, and of 
new invention in the law. Phe original of them was to avoid 
the ſtatute of Mortmain, Brent's Caſe (a); for when thoſe ſtatutes 
prohibited the conveying eſtates to the clergy, they found out this 


way to have the eſtate conveyed to lay perſons, under ſecret truſts, 


to their uſe, which in thoſe days affected the conſcience of the 


peeple ; and until the time of Henry the Eighth clergymen fat in 


chancery ; who, having power over men's conſciences, inforced 
them to perform thoſe uſes, Indeed for a time uſes were kept 


kcret, and did not much appear until the differences between the 


Houſes of York and Lancafter ; wherein the whole nation being 
engaged, both parties finding thoſe uſes convenient, and fit to pre- 


ſcrve their eſtates, agreed to ſupport them; ſo that in Edward the 


Fourth's time we find more mention of them than before; and 
they ® being thus brought in by a general conſent, were afterwards 
licked into form; ſo that at length, if a man for money aliened and 


| Eranted his land to one and his heirs, by this a uſe was raiſed by 


(a) 2. Leon. 14. 
e Fonſtruction, 


*[163] 
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Joxx® conſtruction, and it amounted to a bargain and fale, and ſo ig 
Fox's Cafe (a). Now in this caſe here is an agreement between 
the huiband and wife, whict though void as to an agreement, jet 
is good to declare a uſe. As ſuppoſe a man at this day make 3 
bargain and fale, and the deed is not inrolled, or make a charter of 
feoffment, and there is no livery, yet they will be ſufficient to de- 
clare the uſe of a fine afterwarcs levied between the fame partiez. 
But ſuppoſe this be not a ſufficient declaration of the uſe of a fins, 
it will be ſufficient to controul the deed of the twenty-ninth of 
January; for thereby it is expreſsly declared, that all writing, 
agreements and aſſurances, and deeds whatſoever, different from 
the agreement in the marriage, fall be revoked and annulled: ſo 
that taking it in this ſenſe, to controul and hinder the rifing ,of a 
uſe according to the deed of the twenty-ninth of January, no uſe 
can riſe to the huſband ; but the eitlate being the wife's, the uſe 
muſt, by operation of law, be to the wife and her heirs; and if fo, 
then the letlor of the pla:ntiff has a good title. 
Judgment was given for the plaintiff ; and aScmed in the houſe 
of lords. arti) | | 3 
| (a) 8. Co. 94. 2. 


Caſe 289. Broidwaite ga Blackerby and Perkins. 


Bul cannct be MOVED by NorTHEy, that the defendants might not be 
FT me obliged td plead, becauſe one of them was an attorney, and 
Attcrney in Va- the bill was filed againſt him in the Vacation, whereas it ſhould be 


55 Su, in Term time, for you mult declare againſt him as preſent in count; 
544. To which THE Court agreed. 1 BG | 


Mx. AsHToN and SIR SAMUEL ASHTREE certified the prac- 
tice to be fo, and that it was never uſed to file a bill in Vacation; 
for to be a bill of a ſubſequent Term, the bill mutt be filed fadente 
Curid, the laſt day of the Term; for it is too late after the Court 
is up. 5 | : ty oe 

Hor, Chief Juſtice. If filed in Vacation it cannot be a bil 
of a precedent erm, for that is paſt, and the other not 
come (a). : „ 


- In what cafe n And then HoLT, Chief Fuftice, mentioned another fault, that 
atterneꝝ mav be in this caſe a bill ſhould not have been filed azain{t him, but he 

declared againſt | A | FM 5 Eg : 

27 edi. Comb. 465. 5 ; | 


(a) See Holloway v. Crofe, cited «© Vacation cannot be referred either to 
2. Burr. 1052.—But in he cafe of Lane the precedent or ſubſequent Term,” 
v. Wheat, Iich. 23. Ces. 3. it was de- cannot be ſu; ported ; for if that were 
termined, that hill may be filed againſt true, no proceedings could go on out ci 
an attorney in Vacation, to prevent the Term: And it ſ.ems now decided, tat 
ftatute of Limitations from zttaching, a bill may be filed againſt an attorney in 
Dougl. 313. And Mr. Juftice Bur EER the Vacat.on in all caſes, Waghorhe e. 
Lays, the doctiine © that a bill filed in Field, 5. I erm Rep. 173, 174- d 

. 3 ; outs 


, r r 
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ſhould have been declared againſt as in cu/todia; for when you Bzoapwarrs 
"oceed jointly againſt a privileged perſon and one not privileged, |_| — =] 
_ muſt declare againſt them all in cu/ted:a, for in a joint ien „ 
the privilege ® is loſt; as in the common pleas, if you have an 


ion there againſt an attorney and another, you mult take out an * [ 164 J 


| original againft both: 


And Six SAMUEL ASHTREE certified, that it was never done, 
or could be done, to declare againſt one in cuſtody and the other 


preſent. 


So THE COURT gave them leave to ſtrike out what they would; 


ſo they did not add anything, and faid, that if the bill be irregularly 


fled, it may be taken off of the file. 
Et adieurnatur. | 


Anonymous. - . Caſe 290. 


on 
S 222 

It was ſaid by Hol r, Chief Juſtice, that an attachment in is returnable in 
chancery on an alias and pluries is returnable in this court; B. R. and is an 
and is not merely for the contempt, but is really an action, ing oF 
whereon the plaintiff ſhall recover damages for the delay in not Os 
executing the writ ; and we have without reaſon gone on in imi- 
tation of chancery. It is a contempt not to return the firſt man- 


mus. Therefore let a return be made within a week (a). 
(a) See poſtea, Eaſter Term, 12. Will. 3. the caſe of Cecil and Others of the 


UN A MOTION for an attachment for not returning a man- Attachment in 


Town of Nottingham. 


Courtney againſt Collet. | | Caſe 291, 


TRESPASS FOR BREAKING HIS CLOSE, treading down the Treſpaſs and 


raſs and laying nets on the foil, and for carrying away caſe cannot be 
his ah; nec non de eo quod the defendant vi et armis did break Joined. 

down certain wares, whereby the water over-flowed the piſcary of 5. C. Carth. 436. 
the plaintiff adjoining, per qued the fiſh eſcaped out of the piſcary, 7 © 7: 885 
and the plaintiff and his ſervants were hindered from fiſhing there. 18 Fa —_— 
Verdict for the plaintiff, | | Black. 958. 


Ir was MOVED in arre/t of judgment, that here treſpaſs and caſe Ante p. 73. 
were joined together, which could not be: FIRST, Becauſe no ac- | 
tions can be joined, either when they are different in their nature; 
or SECONDLY, When they require differentanſwers; or THIRDLY, 
if they require different judgments (a), as trefpais and caſe do: 
for 1 one judgment is capiatur, and in the other, guid ſit in miſe- 
ricerdid. | . 5 

Bur ir was URGED en the other fide, that it was all treſpaſs, 
and that the per guad was only in aggravation of damages. 

And this Term THE CouRT was of opinion that it was all 
treſpals; and judgment was given for the plaintiff, 5 
(s) Ste Dalton +, Janion, 3. L& Ray. 39. and 2. Will. 338, 1. Term Rep. 257. 
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Franchiſes not MOON TACUE moved in behalf of THE UNIVERSITy or 
to — CAMBRIDGE, that they might be allowed their privilege in 
2 been relation to licenſing of taverns in Cambridge, upon producing their 
pleaded, and are Charter, | | ” 

upon record. But it was denied, and faid by HoLT, Chief Juſtice, that when 3 
5. C. 2. Salk. privilege is once aſcertained, and it appears upon a record, thenit 


450. 672. ſhall afterwards be allowed upon motion; but where it was never 


Skin. o - . * \ 
1. * ke conteſted before, there it muſt be rf determined; and ſo it 
2. Will. 406. was done in the caſe of Caſile v. Litchfield (a), in the exchequer. 


Gilb. C. B. 195. : 
(a) Hard. 505. 


Caſe 293. The King againſt Sancky and Tipper. 
Where ftatute THE DEFENDANTS being quakers were committed to Wir, 


gives a remedy ceſter gaol, for refuſing to anſwer on their folemn affirmation 


ths ore gy in a cauſe of ſubſtraQion of tithes, or other eccleſiaſtical duties: 


court, auen be And it was moved they might be diſcharged, becauſe in the fa 


ftarure alters the tute 7. & 8. Will. 3. c. 34-1. 4. for permitting quakers folemg 
offence or pu- affirmation, there is a clauſe appointing a ſpeedy remedy againſt 
nifhment, the quakers for tithes, viz. by complaint to a juſtice of peace, which 
38 takes away the ſpiritual juriſdiction; for where the common or ſtatute 
NO ta ne gives remedy in foro ſeculari, whether the matter be temporal 
S. C. Holt, 557. or ſpiritual, the conuſance of that cauſe belongs to the king's tem- 
5. C. 1. Id. he juriſdiction of the ſpiritual court be fave 
3 poral courts, unleſs the juriſdicti the ſpiri cou Y 
Fo 383 | : 
or allowed by the ſame ſtatute. C. Lit. gb. b. Jo. 320. 


But by Hol r, Chief Fuftice, The remedy appointed by the lau 
for tithes againſt quakers ſeems-only an additional remedy, The 
eccleſiaſtical and temporal courts have herein a concurrent juriſ- 
dition; as in the caſe of a penſion payable out of a parſonage by 
preſcription, notwithſtanding the opinion of my Loxp Cokx on 
the ſtatute of Circumſpectè Agatis, you may fue in the ſpiritual 
court for the ſame, though a writ of annuity lies alfo at common 
law. But where the ſtatute alters the offence, and makes it of a 
higher degree, there it takes away the eccleſiaſtical juriſdiction; 
as in Caſe of polygamy, after a man has been tried for the ſame: ſo 
in caſe of a baftard-child, where a man has been adjudged the re- 
puted father of it, they cannot proceed tor {lander on that ac- 
count. 7 | 0 
A commitment "Then ANOTHER EXCEPTION was taken, that they were com - 
in the d. garcri ee mitted for not paying tithes, ® or other eccleſiaſtical duties, in the 
i> bad. disjunctive, without ſhewing certainly for what the ſuit was; for 
dl 66 ] though the words of the ſtatute are in the disjunctive, yet in the 
commitment it ſhould be preciſely ſhewn. 


And for this exception the defendants were diſcharged. 


+ * * * 
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The King againſt Williams and Others. Caſe 294. 


MENT for reſcuing Borlace out of the fheriff 's cuſ- On an ni 
2 the Inner Temple; which ſets forth, that a latitat iſſued ee, = 
forth againſt Borlace, Termino SanIe Terinitatit, whereon he was gew. 
reſted, and they reſcued him; and the indictment was quaſhed, 
ecauſe it does not appear that any legal latitat iſſued out, there 


deing no ſuch Term as Sandtæ Terinitatis. 


Brewſter againſt Kidgill. Cale 295. 


| C, upon a wager , pe val; o oy 83 4 _— 2 

a- year, whereof the plaintitf, as fon and heir of Ellen Breto- his ben; e 
fer, 18 ſeiſed in fee by virtue of a grant to her and her heirs, iſ- ggns mall be 
ſuing out of 2 manor, of which Kidgel is terretenant; that the de- paid a rent- 
ſendant affirmed, it was lawful for him to deduct four ſhillings in 2 free from 
the pound for parliamentary taxes, which the plaintiff denied, &c - „ 
And upon iſſue joined, a ſpecial verdict was found, that on the ee p 
wenty-ſixth of November 1649, Robert Lang ford was ſeiſed in fee taxes. 
ofthe manor of B. and that in conſideration of eight hundred pounds . 1 
paid by Ellen Brewfter, he granted to her and her heirs a rent- 4, by " om 
charge in fee of forty pounds per annum, with a covenant in the S. C. 5. Mod. 
deed for further aſſurance ; and on the back of the deed this in- 368. 
dorſement was, c MEmorRavxpun, It is the true intent and S- C. Comb. 
meaning of theſe preſents, that the grantee and her heirs ſhall for Mo 
« eyer hereafter be paid the faid rent-charge, without any deduc- 8. C. 3. Sal. 
tion or abatement of taxes, charge, or payment out of, for or 340. 
« :oncerning the faid rent, or the faid manor or lands charged 5: C. Holt, 125. 
« herewith.” And afterwards in 1652, for further affurance, 92: : 

- 5. Co. 16, 

granted and confirmed the rent aforeſaid to Ellen Brewſter, and fia 4 
her heirs, with a nomine pœnæ; and Robert Long ford covenants, 2. Brownl. 284. 
that at the ſealing thereof he was ſeiſed in fee, and that it was free 4. Co. 80. 
from all incumbrances, and that he had power to charge the ſame; 2 : 
and that the ſaid yearly rent of forty pounds per annuzr, freed from ag” = ods 
all taxes, ſnall be for ever hereafter duly paid * at the time and © "IP. 
place for the payment thereof, &<. ” * 91 


The queſtion was, Whether the grantor of the rent, and his 
heirs, ſhall be obliged to pay the ſaid rent, without any deduction 
for, or by reaſon of any tax impoled by parliament futurely on the 
faid rent? | 


Hor r, Chief Fuflice, delivered the opinion of the Court, that the 
covenant doth cblige the grantor and his heirs without deduction. 
The caſe is of very great conſequence, and has been a queſtion a 
long time, whether ſuch covenants extend to all future parlia- 
mentary taxes whatſoever ; which I think would be very hard, and [ 
can by no means agree thereto in this large ſenſe ; but as the na- 
ture of this caſe is, WE ARE ALL OF OPL1NIGN, that it extends to 


all 
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all thoſe ſorts of taxes that ſhall be given by future acts of parlia. 


and not on the land, as appears from the Caſe of the e Glaſ- 
| $ 


Hilary Term, 9. Will. 3. In B. k. 


ment (a). | 

Fixsr, When “ taxes“ are generally ſpoken of; if the ſubjed 
matter will bear it, they ſhall be intended parliamentary tax 
given to the Crown. I here are diyers other things improperly 
called taxes, as rates for church and poor, ſewers; fo any impo- 


ſition that leſſens a man's property is called a tax; ſo in the ſtatute 


Die Tallagio non concedendo : But when taxes are generally ſpoken 


of, they are to be underſtood of the higheſt and moſt eminent for: 
of taxes, thoſe in aid of the Crown. 


SeconDLY, That which particularly affeQs this caſe is, the time 
when this covenant was made, vz. in the year 1649, when taxes 
of this nature had been uſed for four or hve years before. This 
way of aſſeſſment began ſince the war in 1642, and in all thoſe 


acts, or ordinances, there is this very clauſe that is now in theſe 


acts, on which this queſtion ariſes : If this covenant had been in 
the year 1640, it would not have reached this caſe, becauſe there 
was no ſuch kind of taxes in being. There have been every 
ways of taxing ; the antient way was by tenths and fifteenths; 
ſecondly, by ſubſidies, properly fo called; thirdly, by aſſeſſments 
or royal aids, which are the ſame; and laſtly, by this way of ; 
pound-rate. The tenth and fif:eenth is the moſt antient way of 
tax h). The fifteenth was originally ſet upon every man's head; 
but fince the eighth year of Edward the Third that was altered; 
for then, by commiſſions into every county in England, a valuation 
was made of all cities and towns at that time, and returned into 
the exchequer: after which, when a fifteenth was granted, every 
town knew its prope: tion, it appearing on the roll of the exchequer 
what they were to pay; and then each town rated “ its own inha- 
bitants to make up the tax; which tax was antiently levied on 
their goods, and nat on their lands; this being a tax on the perſon, 


tenbury, 11. Hen. 4. 35, 39. But this levying on the goods being 
found troubleſome, they afterwards in moſt places agreed to levy 
t ſecundum ratam terrarum ſuarum, by valuation of every parti- 
cular acre, Now while this tax continued, this covenant could 
have had no manner of effect, becauſe no rent was chargeable with 
tuts tax, for the occupier and poſſeſſor of the land was to pay his 
mare according to the valuation of the land; and the rent was not 
at all concerned, but the occupier was to pay, though he held the 
land at a racked rent. After this the ſubſidy-tax came in. The 
firſt I find was 32. Hen, 8. which was thus: If a man was taxed 
for lands and goods, he was not to pay a tax for both, but for that 
only which was of the highelt value; ſo that this was no tax on 


fa) But ſee the following cafes, (5) Spelman Gloſſary, verbo © Quin- 
Blandford v. Marlborough, 2. Atk. 558. * decima,” and the laſt chapter of 
Pradbury . Wright, Doug]. 624 Wil- MAGNA CnanrTa, 2. Inſt. 76, 77. 
lams v. Pritchard, 4. Term Rep. 2. | 28 
Ladin gion v. Norman, 4. Term Rep 4. de 


i | 
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he land or goods, but only on the man, by reaſon of the land or 
dods: if he lived in one county, and had lands in another, he 
vas to be taxed in the county where he lived. Now as to this 
art of tax there could be no occaſion for ſuch a covenant as this, 
decauſe if the grantee of a rent was taxed to a ſubſidy, the rent 
was not taxed alone by itſelf, but in conjunction with his other 
land; this continued to the latter end of King Charles the Fir/?, 
There was a ſubſidy in the fifteenth year of Charles the Second, but 
fading by experience, that they were not ſobeneficial as aſſeſſments, 


they had recourſe to them again, calling them royal aids. But ever 


ſince the beginning of theſe aiteſiments there was always a clauſe, that 
the tenant of the land might deduct the tax out of the rent; and 
therefore it is plain the deſign of the parties here was to make pro- 
viſion againſt any ſuch deduction for the future. This way of taxing 


BnewsTLL 
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being then become frequent, though they were impoſed by an uſurped ; 


authority, yet thoſe being the powers at that time, and people forced 
to pay, they therefore endeavoured to fecure themſelves againſt 
them by contracts. There was ſuch a tax in being as the ordi- 
nances of September 1649, when this covenant was made. 


TrirDLY, Though in truth.taxes cannot be granted but by 
parliament, yet they are not of a foreign nature, but are known 
in the law, and have always a virtual, though not an actual ex- 
tence, for they are abſolutely neceſſary on emergent occaſions ; 
lo that by the conſtitution of the government, in ſuch caſes the 
Crown is to be ſupplied by thoſe extraordinary aids; which is the 
reaſon that the king may * grant an exemption from all future 
parliamentary taxes. 19. Hen. b. 62. 1. Edw. 3. flat. 2. c. 6. 
Dyer, 52. and therefore this covenant does not provide againſt an 
unuſual accident, but againſt a thing well known in our law, as 
2 part of our conſtitution, | | 


Tar NEXT REASON why this covenant ſhould extend to future 
taxes, is, becauſe it is granted to E. Breuuſter and her heirs ;” which 
would be of no effect if not ſo underſtood. It appears indeed by 
the proviſion made in the late acts, that it was thought that theſe 
covenants would have been repealed, except there had been a 


faving, becauſe it enacts, that the tenant ſhould deduct. This 


provition was indeed cautious and wiſe, for preventing diſputes, 
but not abſolutely neceſſary. | | 


Piss r, Becauſe theſe taxes newly impoſed are the ſubject mat - 
ter for the covenant to work upon. 5 


SECONDLY, This act can by no means deſtroy this covenant; 
becauſe though the tenant has a liberty to deduct, yet the act does 
not hinder him from paying his rent without it; he does not break 
the law if he pay bis rent without any deduction; and this is the 
difference when an act of parliament ſhall or ſhall not deſtroy a 
covenant : If a man covenant to do a thing, which is lawful at 


the time of the making, and an act come afterwards, and make 


the thing covenanted to be done unlawful, ſuch an act is a repeal 


of 
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of the covenant; but where a man obliges himſelf to do a thing 
which perhaps was not lawful before, and an act makes it Jawfy, 
that act does not repeal the covenant (a). A leaſe for years Wy 
made to a clergyman before the 21. Hen. 8. ; he covenanted not to 
alien without licence; after which the 21. Hen. 8. was made, which 
prohibited any clergyman to hold any land in farm; whereupon the 
clergyman aſſigned without licence, and the covenant was held not 
to be broken; becauſe the 21. Hen. 8. made it unlawful for him to 
hold it (5). A tenant in tail was bound in a recognizance not to 
alien, after which 32. Hen. 8. enabled a tenant in tail to make 
leaſes for twenty-one years, or three lives; he made a leaſe for 
three lives, and his recognizance was held to be forfeited notwith. 
ſtanding the ſtatute 3 becauſe the act giving him only an ability to 
do it, the condition was not thereby diſpenſed with: So in this 
caſe, it does not oblige the tenant to deduct, it only makes it Jay. 
ful for him fo to do. | | | | 

THIRDLY, This act was made in this manner only for the bet. 
ter collecting and anſwering this tax to the Crown. Now when 
an act is made to a particular purpoſc, it ſhall not have any collz- 
* teral effect to any purpoſe whatſoever. 19. Hen. 6. 62. Hey 
the Fourth granted to the rector of Eaddington an exemption from 
all future parliamentary taxes to the crown, and a ſubſequent tax 
was afterwards given to the king, without any ſaving therein of 
ſuch charters of exemption, and held that ſubſequent act does not 
deſt roy the grant. | | 

But there are two objections to be anſwered. 

THE FIRST OBJECTION is, that general words ſhall not be con- 
ſtrued to extend to any act tobe provided for by ſubſequent act of par- 
liamert, according to the Archbiſbap of Canterbury's Caſe, 2. Co. 46, 


Io which I anſwer, FIRST, That the rule taken in that caſe has ſe- 


veral exceptivns. SECONDLY, That where ſuch general covenant 
may ſecure againft ſuch incumbrances, as may be impoſed without 
act of parliament, it may be hard to extend it to parliamentary 
charges. But in this caſe the covenant could extend to no other 
charges, becauſe the tenant had no power, by any law then in 
being, to pay any tax for the grantee out of the rent due to him. 


Tus SECOND OBJECTION is, that though this covenant ſhould 
be good as to the monthly aſſeſſments, yet not to this pound: rate, 
which was not in being when tais covenant was made, To which] 
anſwer, that theſe two forts of taxes differ only in form; the nature 
of the tax is the ſame; the ſame things are taxed; and the ſame 
clauſes of deduction are in both. To conclude this matter, this was 
a tax in being at the time of making this covenant, which ſhews 
plainly that the meaning of the parties was to provide againſt it, 


If indeed an act of parliament had given ſo much money to- 


wards the building of St. Paul's, that would not have been 


(a) Dyer, 27. But fee 3. Mod. 39. (5) Dyer, 48. pl. 5. 
3. Eq. Caſs Abr. 26. 3- brown P. C. | 5 
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within this covenant ; for it extends to taxes to the crown only, 
which are uſual taxes, and then given when this covenant was 
made. | Es 5 

There is another matter in which I have not conſulted my 
Brothers, and that is, whether the terretenant in this caſe is obliged 
by the covenant: this is a covenant by the grantor of the rent, 
who was ſeiſed in fee of the manor. Now who this terretenant is 
does not appear, whether he be heir or aſſignee; for if he be aſ- 
ſignee, I do not think him chargeable in law; for this covenant 
does not run with the land. Hard. 87. I make no doubt, but 
that the aſſignee of the rent ſhall have covenant againſt the 
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grantor, becauſe it is a covenant annexed to the thing granted; 


but that covenant ſhould run with the rent againſt the aſſignee 
of the land, I ſee no reaſon. If this rent was granted ſo to be 
paid, it would be another matter; but“ here is only a covenant, 
and no words amounting to a grant; and therefore there can be 
no relief in this caſe againft the terretenant, but in equity ; and 
therefore for this point 1 do not ſee how the plaintiff can have his 
judgment; for if this covenant ſhould charge the land, it would be 
igher than a warrantia chartæ, which only affects the land from 
the judgment therein given. | 


But THE OTHER THREE JUDGES thought that this covenant 
might charge the land, being in nature of a grant, or at leaſt a 
declaration going along with the grant, ſhewing in what manner 
the thing granted ſhould be taken, and reckoned the indorſement 
as part of the deed. | 


And fo judgment was given for the plaintiff. 
| Sherington againſt Andrews. 


1711 


Caſe 296. 


A SEISED of a rectory of one hundred and twenty pounds 8. C. Comb, 
9 


per annum, charged with a fee- farm rent of twenty-ſix 482. 


pounds per annum, was taxed for all the rectory only according 
to the rate of twenty- five pounds per annum for taxes; he retains 
four ſtüllings per pound for the fee- farm rent, which was much 
more than he really paid : the whole matter appearing in the ex- 
chequer, where a bill was brought, it was decreed, that the owner 
wi fee farm rent ſhould allow only in proportion to what was 
pald. | | ED 


Pickering's Caſe. 


PICKERING ſeiſed of land, and Sir J. Werden of a fee-farm 
| © Iſtuing out of it, paid taxes only after the rate of one ſhilling 

and three pence per pound, and retained for the fee-farm after the 
rate of four ſhillings, at which the land- tax was; on which Sir 
- fobn Merden, owner of the fee-farm rent, brought his bill in the 
exchequer, and prayed that Pickering ſhould jet forth the value of 


_ Caſe 297. 


the land, and what rent he W and what he had paid for 


Vol. XII. 


| taxes; 


2 
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Picxexrnc's taxes; to which bill Pickering demurred, and the demurrer a. 
Cask. lowed, notwithſtanding the above Caſe of Sherington was cited; 
the whole matter there appearing, and this being on a demurter, 

which was made the difference. n 


Caſe 298. Burdeaux againſt Dr. Lancaſter, Vicar of St. Martin's, 
and Richard Greſdale, Pariſh Clerk there. 


No fees due fr DR. LANCASTER and Greſdale ſued Burdeaux in the eon. 
chriſtening of, © fiſtory court of the biſhop of London, alledging therei 
burial, unleſs by y be 5 Sing therein that 
HI Dr. Lancaſter was vicar, and Richard Greſdale clerk of St. Mar. 
5 tin's, and that ratione præmiſſorumi dc etiam of an immemorial cuſton, 
L 172 ] the vicar was intitled to two ſhillings and ſixpence for ever 
S. C. Salk. 332. Child born and baptized within the pariſh, and twelve pence for 
S. C. Holt, 317. the churching every woman; and the clerk was intitled to twelve 
Hob. 275. pence for the regiſtering every child; and that Burdeaux was an 
inhabitant within the pariſh, and had a daughter born therein, and 
had not paid. | 
Burdeaux denied the cuſtom in the ſpiritual court, and moved 
here for a prohibition, ſuggeſting, that a clerk is a lay officer, and 
his fees lay, for which he can only ſue in the temporal court; 
that of common right no fees are due for ſacraments ; that there 
was no ſuch cuſtom as was alledged ; that all cuſtoms zr: 
triable by the common law ; and that this child was not baptized, 
nor his wife churched by the vicar; nor his child regiſtered by 
the clerk. | he 5 
AND NOW IT WAS URGED againft this prohibition, that theſe 
| were fees uſed for eccleſiaſtical matters, and therefore might be 
ſued for in the ſpiritual court; and the rather, becauſe they were 
{mall inconſiderable matters, juſt like private ſeamen's wages; 
and that the doctor and clerk did not fue for them as due by cuſ- 
tom, but of right by canon law. | | 
HoLT, Chief Juſtice. Nothing can be due for theſe matten 
by common right; and as for the canon law, it is of no authority 
of itſelf in England, but only ſo much as has been through cuſtom 
received here. The Convocation cannot by their. canons take 
money out of people's pockets. Lintoood ſays, if a parſon takes 
anything for chriſtening, it is ſimony; but indeed, fays he, fome- 
thing may be by cuſtom; but then this cuſtom can never be gocd, 
to take money for chriſtening a child which never was chriſtened 
by them. I his is like the cafe in Hob. 175. where a man died i 
one pariſh and was buried in another, and a fee was demanded for 
his burial in the pariſh where he died. If you fay you ought to 
chriſten their children, you ought to libel againſt them for not 
chriſtening their children, according to. the canon law, but you 
can never have money for chriſtening when you do not, 


Therefore let a prohibition go; and if you think fit, they ſhal 


declare, and you may do thereon as you pleaſe. 
| | T rantor 


1 we 
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Trantor againf Duggan. A s Caſe 299. 
Do AN claimed an eſtate within the grand ſeſſions of Hales, The grand ſeſ- 
under a deed of ſettlement, which deed he pretended Trantor _ - figs 
had got, and preferred a bill in equity for the diſcovery thereof, in 5 ne 3 
the equity-fide of the grand * ſeſfions, againſt Trantor who lived perſon who re- 
in London, and ſerved him with 4 jubpmzna thereon :; ſides out of its 
: | 3 | 3 juriſdiction. 
Trantor moved for a prohihition, ſuggeſting, that no man 42 . 
ought to be troubled hy virtue of any procels there, except he . 8 
N ee . g S8. C. Comb. 
live within the juriſliction of the court; and that he lived in 468. 


Lundin, and was ſerved with a ſabœnua there. 


And a prohibition was granted PER CURITAM, ſaying, they 
would not prohibit their proczedings in this court of equity, but 
only their proceeJing on any proceſs againit any living out of 
their juriſdiction ; for elſe. if he did not appear there, they would 
ſequeſter the eſtate he had within their juriſdiction, = ; 


Then it was moved, that Trantor might have pleaded this below 
to the juriſdiction of the Court. 2 


But ThE Cour ſaid, if he had lived within the locality of 
their juriſdiction, though in a franchiſe, or place exempt, it might 
have been another matter; but waere a man lives out of the 
imits of their juriſdiction, it is no reaſon to force him to appear 
tere to defend himſelfl. Wherefore, &c. | | 


Thomſon againft Leach. : Caſe 300. 


| {JECTMENT,—On a ſpecial verdiR, the caſe was: 8. Leach Surrender by a 


lunatic is abſo- 


+ tenant fer life, with contingent remai in tail; inde 
tena lite, 18 inders in tail; remainder — dl 


over to Sir Simon Leach in tail; remainder in fee to N. Leach. 
he tenant for life, before the contingency happened, ſurrendered $ © Cath. 212, 


to Sir Simon Leach, but at the time of the ſurrender was non Cn 
Camp9S Ie tis. 438. 468. 
ü S. C. Comy. 46. 


Tux QUESTION was, Whether this ſurrender dy a non compos 8. C. 1 Eq 
was void? aid if not void, but only voidable, Whether there be Abr. 278. 
lach a right ſtill remaining in the nen compos, as is ſufficient to S. C Holt, 357. 


ſupport the contingent remainder ? 3- 665. 
| S. C. 3. Lev. 


And ER CURIAM, The ſurrender is void; for whatſoever is 284. 
done by an infant, or nen compos mentis, which takes effect only S. C. 3. Mod. 


by deed, is void (4); but it is otherwiſe in cafe of a feoffment, by 9 
reaſon of the nocorjety and ſolemnity thereof, * _ Ray. 313. 
S. C. 2. Salk, 


427. 618. 67% S. C. 3. $aik. 500. 8. C. 1. Show. 296. S. C. Show. P. C. 150. S. C. 2. Vent. 


198. 3. Bac. Abr. 87, $8. 138. 4. Bac. Abr. 315. | 


e See Hudſon =. Jones, 3. Bac. 1794. Saunderſon v. Marr, 1. H. Bl. 
Abr. 239. Abbott v. Parſons, 2. Burr. Rep. 75. | 
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Vide 3. Co. 
The Caſe of 
Fines, 10. Co. 
Seymour's Caſe. 
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And per Hor, Chief Fuftice, If non compos make a feoffment 
by letter of attorney, he is as much diſabled to avoid that feoffment 
himſelf as if he had made livery in perſon; and yet it is a void 
feoffment to all other perſons. The true reaſon why a feoffment 
by an infant, or non compos, is but voidable, is becauſe of the 
notoriety and folemnity of the feoffment and livery, that antient 
way of conveying, which is in view of the whole country, who 
faw the tranſmutation of poſſeſſion ; and therefore it was preferred 
before all ſecret ways; and therefore if tenant in tail make a 
* feoffment, it deveſts the remainder and turns all to a right. But 
if tenant in tail make a bargain and ſale, or a leaſe and releaſe in 
fee, he makes no deveſting thereby, but only paſſes an eſtate for 
his life. The caſe of Loyd v. Gregory a) is expreſs, that the ſur- 
render of an infant is void. If an infant grant a rent-charge, and 
the grantee diſtrains, the infant may have treſpaſs, which ſhews 
the grant to be void; and where it is ſaid in the Books, help. 
dale Caſe (b, that the grant of an infant is not void, but only 
voidable, the meaning thereof is, that he cannot plead non ef fac. 
tum, and give infancy in evidence, becauſe it has all the formalities 
of a deed, as writing, ſealing, and delivery ; but he ſhall ſhew the 
ſpecial matrer whereby it may appear, that as to the operation of 
the deed, or efficacy of it, it is void. An infant and non compus 
are parallel in all cafes, but only as to the non compos's difabling 
himſelf; but the heir may enter on the alienee of the ideot with- 
out ſcire facias, but not during the life of an ideot or non comps. 
There has been another queſtion ſtarted worthy of conſideration, 
viz. Suppoſing the non compos had made a feoffment in fee, yet 
whether is not a right remaining in him ſufficient to ſupport a 
contingent remainder, though a right of action will not? for the 
reaſon why he cannot avoid his feoffment is not for want of right, 
but becaute of his perſonal diſability : and if tenant for life make a 
feoffment during his lunacy, the king, upon office found that he is 
a lunatic, may avoid the feoffment by ſcire facias, and fo reveſt the 
inheritance ; and if ſo, why may he not alſo prefer a contingent 
remainder ? A right of entry will, though a right of action will not 
ſupport a contingent remainder : as if there be tenant for life, 
with a contingent remainder over, and tenant for life be diſſeiſed, 
the whole eſtate is deveſted, but the right of entry in the tenant 
for life ſhall ſupport the contingent remainder : but if tenant for 
life be diſſeiſed, and a contingent remainder, expectant upon his 
eſtate, does not veſt before a deſcent is caſt, then it is gone, be- 
cauſe it is turned into a right of action; though now it may be 


_ preſerved longer by the ſtatute of Hen. 8. c. . whereby, except 


a diſſeiſor be five years in poſſeſſion, a deſcent will not take away 


his entry. The caſe of Bigot v. Smith (c) is a remarkable caſe; 


which was, Baron and feme jointenants for life, remainder to the 


. heirs of the ſurvivor of them; the huſband alone made feoffment 


(a) r. Cro. 502. | | (e) 1. Cro. 202. 
(5) 5. Co. 119. 10. Co. 43. Salk, 675, 
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in fee and died, the wife ſurvived; and the queſtion was, * Whe- Tromson 
ther this contingent remainder could ariſe out of the wife's eſtate ! _— 
and held that it ſhould not; becauſe, that during the coverture ſhe WOO? 
had no right of entry or action, but the huſband had the power of 

the whole eſtate 3 and though her eſtate and the contingency hap- 

pened and ſtarted up together eo inſtante, yet this was not ſuffi- 

cient, becauſe the particular eſtate that ſhould ſupport the contin- 

oency ought to be precedent. But there is no neceſſity to helitate 

in this point, becauſe on THE FIRST POINT it is plain that judg- 

ment ought to be for the plaintiff, | 


Britton againſt Cole. Yo Caſe 301. 


TRESPASS for taking forty-three ſheep and two lambs, the The cattle of a 
twentieth of May, in the ſeventh year of William the Third. ſtranger, levam 


et couchant on 
The 'defendant juſtifies, that the twelfth of February, in the land extended 
ſixth year of William the Third, before the treſpaſs alledged, the on an outlawry, | 
| king's writ of levari facias iſſued out of THE EXCHEQUER to the aging hy. Wn 
ſheriff of Gloucefter, reciting, that the late ſheriff of Glouceſter, . — 
by virtue of a capzas utlagatum jiſſuing out of the common pleas iſſues. 
againſt Francis Creſſet, who was outlawed in Somerſetſhire on the, G . Rod. 
twelfth day of June, in the fifth year of William and Mary, at 112. e 
the ſuit of Thomas Cole, modo defendentis, and Mary his wife, in s. C. Salk. 395. 
2 plea of debt, had returned, that the faid F. Creſſet was then ſeiſed 48. 
in fee of the lands in queſtion ; and that he ſeiſed the lands into the. ©- Comb. 
king's hands, which were found to be of the annual value of fifty- W 445. 
five pounds, and therefore the king commands the ſheriff that all 8. C. Skin. 617. 
and ſingular the rents, iſſues and profits of the premiſes ariſing S. C. Holt, 421. 
. thereon, from the taking the fame into the king's hands, to the 5- C. Comy. 51. 
Feaſt of the Annunciation then next enſuing, ſhould be levied ac- 2 C. 2. Ld. 
cording to the annual value thereof, ſo that the money thereof 2 5 58. 
ariſing ſhould be had before the Barons of the Exchequer at ſuch 3. Bac. Abr. 
a time; by virtue of which writ the ſheriff made a precept direct- 757. 
eld to all his bailiffs, and particularly to Anth. Powe!l, J. O. and 4. Bac. Abr. 
7. Powell, to levy the money aforeſaid, according to the tenor of 460. 
the ſaid writ, out of the iſſues of the ſaid land; and becauſe the 
jad forty-three ſheep and two lambs were, after the ſaid inqui- 
ſition, and before the Feaſt of the Annunc iation, levant et couchant 
| mo part of the premiſes, the defendant requeſted the ſaid 
- Powell and J. Powell to take and drive away the ſaid ſheep 
and lambs, according to the tenor of the ſaid writ; ſuper quo idem 
Teſepbus P. and J. Powell took and drove away the faid ſheep 
and lambs, | . | | 
On which plea the plaintiff demurred, and the * defendant joined « 61 
in demurrer. 5 [ 17 ] 
And HorrT, Chief Juſtice, delivered the opinion of the Court. 
The caſe in ſhort is: Creſſet is outlawed in a perfonal action; 


and on a ſpecial capias utlagat. and inquiſition thereon, ſuch lands 
| OE N 3 are 
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BzrrTes® are found to be his, and returned to be of the annual value of 
ran fifty five pounds; the plaintiff's cattle are found upon the ſame 
Cork. and ievant et couchant; they are taken by virtue of a levari facias; 
and the queſtion is, Whether this taking be juſtifiable? and we 

are of opinion it is. N 5 | 
FirsT, Becauſe there is a direct command to the ſheriff to 
levy this duty, according to the annual value, out of the iſſues of 
the land; and cattle levant et couchant on the land are iſſues. 
The ſtatute of ill. 2. c. 39. ſays, that omnia bona mobilia on the 
land are iſſues; and emnia mobilia comprehend cattle. 2. J. 


453 


SECONDLY, The land is debtor to the king, which makes the 
cattle liable; and if the king had not this remedy, his pernancy of 
the profits would ſignify nothing, for it would be in the power of 
the party outlawed to- defeat the king; he will let out the ground 
or take in cattle on contract to feed, and ſo run away with the 
whole profits, and there is no remedy for the king to get the money 
on the agreement. Now if the perſon outlawed, during his out- 
lawry, make a feoffment in fee, ihall not the cattle of the feoffee 

be es of the land? Without queſtion they ſhall ; for the feofee 
ſhall take the land in the ſame plight as the outlawed perſon had it, 
and the feoffment ſhall not determine the king's right; notwith- 

32. Hen. 7. 7. ſtanding the Book of 21. Hen. 7. 7. which fays, the king's intereſt 

| ſhall be determined by the alienation of the out}awed perſon, which 

Poſtea Mich. Book is to be underſtood with this difference, if a man be out- 

12. Vall. 3. lawed, and before inquiſition taken he aliens his eſtate, and then 

Duboav. Iiant. inquiſition is taken, the alienation of the real eſtate, before inqui- 
fition taken, prevents the king from having the pernancy of the 
profits; but if he niake alienation after the inquifition taken, taete 
the king's pernancy of profits continues, and this is the conftant 
courſe of the exchequer : fo is the caſe of The Attorney General 
v. Freeman (a), and Winfor v. Savill (b). The reaſon of which 
difference is, that until the inquiſition be found the king has no- 

thing; for the inquiſition that is taken on a ſpecial capias uilaga- 

tum is an office that intitles the king; ſo that if the alienation 

be before oflice found, then it is before the king has a title ; but 

after a title is once veſted in the king, that ſhall not be deveſted 

*[ 177] by any act of the party. © Iſſues and profits“ cannot * mean the 
goods of a perſon outlawed, for he cannot have goods ; if after 

| outlawry he purchaſes them, they are the king's without office; 

Co. Jac. 82, but as to the real eſtate, or a Chattel real, the king cannot be in- 

titled without office, out for chattels perſonal he may. Since 
iſſues may be levied on feoffee or alienee that comes in after in- 
quiſition, why not in this caſe ? nay, perhaps the plaintiff here may 
be alience ; it is not neceſſary the king's officer ſhould take notice 
of his title; he ought to make it appear. Suppoſe this plaintiff had 
a right to the land precedent to the outlawry ; as for inſtance, a 


() Hardres, 101. (4 Raym. 17. 


a> 
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leaſe for years from Creſſet, yet if this be not found by the inqui- 
tion, or afterwards allowed in the exchequer, he cannot have an 
action of treſpaſs ; for if it be not found, he muſt go into the exche- 
ver by wav of monſtrans de droit, and plead it there; for he ſhall 
not falſify the king's title in an action. It may be the plaintiff had 
a title, but then he ought to have ſhewn that he had pleaded it in 
the exchequer, and had it allowed there. Now if the feoffee's 
cattle be forfeitable, why not the cattle of one who contracts with 
the outlawed perſon ? and much more the cattle of a ſtranger, or 
mere trepaſſer ; for a wrong-doer ſhall not have more advantage 
than he that has right. The caſe of Stafford v. Bateman (a) has 
been quoted, where it was held, that on a fieri facias for the king's 
debt no goods could be fold but the debtor's; but that cafe is quite 


BIT TOR 
againſt 


Cort. 


different from this, for that was a fer: facias de bonis et catallis of 


the debtor, on which the ſheriff had no authority to take a ſtranger's 
goods; but this is a levari facias do exitibus terre; to explain 
which it is to be conſidered there are ſeveral executions for the 
king: firſt, a capias to take the body only; ſecondly, a fiers 
facias; thirdiy, an extenar facias, which is called the long writ ; 
and fourthly, this levari facias de exitibus terræ; by none of the 
three firſt could the plaintiff's cattle be taken. Now as to iſſues, 
when they are forfeited, the whole inheritance is charged with 
them. If tenant for life be returned on a jury, and make default, 
_ whereby he forfeits iſſues, and dies, the arrear of the iſſues ſhall be 
levied on the remainder. The land is debtor, and becomes debtor 
for default of tenant for life only; for which this reaſon is given, 
that it is a public ſervice charged on the fee-fimple, and therefore 


Kelw. 66. a. | 


the land muſt be charged with the iſſue, by whomſoever default 
was. Now indeed, how this be in caſe of an outlawry, I doubt;. 
for if tenant for life be outlawed, and he is found to be but tenant. 


for life * by inquiſition, and there is an arrear of iſſues, I do not 
know whether it can be levied on the reverſion; becauſe it ariſes 


from the tenant for life's own particular neglect and default. But 


however it makes no alteration to thoſe that claim under tenant for 
lite. In Sir Henry Clare's Caſe (b, two tenants in common, one 


was indebted to the king, and on proceſs the beaſts of the other 


were taken; and it was held they could not; becauſe the one te- 
nant in common may put his beaſts on all the lands; and ſo is 
2. Roll. Abr. 457.; but ſays the Book, © it will be otherwiſe for 


cattle that come in by wrong on the land of the king's debtor, 
and are there levant et couchant.” It is ſaid in 2. Rell. Abr. 159. 


that the king may diſtrain the beaſts of a ſtranger levant et couchant 


on a levari facias, but he cannot fel] them; which muſt be a miſ- 


take in the printer, or in thoſe who had the management of Roll's 


manuſcript; for the end of a levari facias is to have a ſale; and 
therefore to allow they may be taken on a levari facias, and not 
fold, is a contradiction. No levari facias iſſues but as to lands, 
and where the land is debtor, the cattle of a ſtranger, that are Jevant 


(9) 3: Cro. 43 7. | (5) Lane, 96. 
| M4 8 
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Dur ren ef couchant, are as Fable as the cattle of the owner; and ſo it is in 
_ the caſe of a rent-ſervice, Nay, if one ſeiſed in fee grant arent. 
LE. . » 
charge, though this be a charge on the land by his own act, yet if 
his neighbour's cattle eſcape thereinto, and happen to be there 
levant et couchant, they are diſtrainable, becauſe the land is debtor, 
This caſe was adjudged in point in the exchequer, Hodgſon v. 
| Taobigle (a), which was treſpaſs, as this is; and HALE, Chief 
Baron, ſaid, that by virtue of a /rvari facias de exitibus terre of a, 
perſon outlawed, © cattle of a ſtranger may be taken, and ſo is 
theconſtant practice of the exchequer z whereupon the party, ſeeing 
the opinion of the Court, relinquiſhed his ſuit, ſo that no jug. 
ment is entered: and there is another caſe in point in the ex- 
chequer, Nrighiſon v. Rayner (b). So that we think the defen- 
dant's plea good in ſubſtance, and that the cattle were liable to be 
taken and fold by virtue of the levari facias. . 


There have been ſeveral exceptions taken to the pleading, 


Ina juſtification FIRST EXCEPTION, That the defendant, not being an officer, 
by a ftranger ought to have pleaded the record of the outlawry; which ſeems to 
under a writ of he à good exception, but ſomething complicated, which J will ex- 


I-wari facia a- plain: If there be no judgment, and a capias ad ſati fac iendum or 


2 rate other execution be taken out, the ſheriff, and all other perſons 
to wartant the acting under * him in the execution, are juſtifiable, though there 
beg muſt be be no judgment. But if a ſtranger of his own head interpoſe, 
— in the who is not concerned, and he ſets on the ſheriff to do execution, 
eb he cannot juſtify this: or ſuppoſe it be the plaintiff who ſued out 
L 179 ] the writ, he muſt in his juſtification plead the judgment; for if 

. there be no judgment he is a treſpaſſer, Turner v. Felgate (c), 

Now if the defendant had juſtified that he did it by command, 

or in aid of the officer, then he had been in the ſame caſe 

with the officer himſelf ; but if he will come in without any 

authority, though he be a party concerned in the ſuit, yet he ought 

to ſhew ſome foundation: ſo in outlawry, as well as in 

the other caſe, he ought to ſhew there was ſome judgment 

to warrant the capias ad ſetifaciendum or fieri facias. In 

treſpaſs, the defendant juſtified diſtraining the cattle damage 

Jegſant as bailiff to A.; in which caſe, though the cattle were da- 

mage feaſant, yet if A. did not command the defendant, he was a 

treipaſſer ; and in this caſe the command was traverſable. 2. Le, 

190. 1. Rell. Rep. 46. So in replevin, the defendant makes co- 

nuſance as bailiff to A. that he took the cattle damage fea/ſant by 

the command of A. ; the command is traverſable, becauſe damages 

are only concerned, Fuller v. Trimwell (4). But in replevin of 

p diſtreſs for rent, the command is not traverſable, becauſe it is to try 

a right, Buller's Caſe(e). By all which it appears, that though 

the king's writ ſhal] juſtify an officer, yet it ſhall not others, ex- 

cept they juſtify under an officer, or there be a judgment to war- 

rant the writ, which muſt be ſhewn by him in his juſfication ; and 


(a) Eatter Term, 18. Car. 25 | (e) Ray. 72s 
* (5) Michaelmas Term, 22. Cer. 2. (4) 2. Leon. 215. 
Nen. ; (e) 1. Leon. 50. 


therefore 
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therefore he ſhould have ſhewn the outlawry to be in being prout BarrTow 
patet per record. in C. B. for which omiſſion the plea is ill. „. 


| ; Corr. 

AxoTHER EXCEPTION that has been taken to the plea is, that , b ts oli; 
is not ſaid that the writ was delivered to the ſheriff, or the war- fication is good, 
rant to the bailiff. Now this is no good exception; for though the although it do 
courſe be to ſay fo, yet this is a plea in bar, wherein certainty to a not ſtate that the 
common intent is ſufficient ;. and if they took any of the you before ep. 8 
the writ came to the ſheriff, or the war rant to the bailiff, it muſt be gue bi 
ſewn in the replication. Green v. Jones (a). = 

Tak THIRD EXCEPTION to the plea was, that the 7 did A plea 3 
requeſt Anthony and Jeſeph to do execution, and that 70hn and ant o cine 
Tb did it, Which 2 205 purſuant to the requeſt: and though, re. Joſh, 
according to Laſbrast's Caſe (b), execution may be done by one, executed by 
thoughthe warrant be to four, yet here, as the defendant has pleaded, Jabs and ep, 
the taking by Jobn is as much a treſpaſs as the taking by Joſepb - 15 bad. 


ſo that as * to the merits of the cauſe, we are all of opinion for the & 1 180 ] 


detendant 3 | 1. Saund. 18. 
But for the inſufficiency in pleading, judgment muſt be for the Co. Ent. 42. 
plaintiff. | . | > 106. 667. 
| (a) 7. Saund. 298. (5) Hutt. 127. 
The King againſt Hewſon. | Caſe 302, 


AT rams GENERAL QUARTER SESSIONS at Leiceffer an order be 
was made, that whereas the vill of Charley had no conſtable, , and 33 
and no court-leet being kept there, the court did order, that Thomas court-leet held 
Hewſon, inhabitant of Charley aforeſaid, ſhould be ſworn to execute within it, the 
the office of conſtable for the year enſuing there, or until another Jv{tices at ſeſ- 
be ſworn in his place; and that on the death or removal of the ſaid avert. — 
Thomas Hewſon from the ſaid office, that ſome one or other of the de, ai Es 
iahabitants ſhould take upon them the ſaid office, totres quoties there conſtable had e- 
ſhould be any vacancy: and afterwards at the ſame ſeſſions another or- ver been ap- 
der was made, reciting the appointment of the ſaid Thomas Hewſon, Peinted there 
and that he, being preſent in court, was divers times requeſted to TY 

take upon him the faid office, yet he peremptorily refuſed the ſame, ; ©: 1. Salk. 
in contempt of the court; for which he was committed to the county 28 n aak 
gaol until he ſhould take upon him the ſaid office, or otherwiſe be $ee 1. Mod. = 
legally difcharged : which orders being removed by certiorari, 1. Bac. Abr. 


It was moved to quaſh them, becauſe the juſtices of peace have 2 
no power; for the election of conſtables belongs originally to the 2 Stra. _ 
leet and tourns; and the 13. & 14. Car. 2. c. 12. ſ. 15. gives power 7 

to juſtices of peace only in caſe of death, or removal of the conſta- 

ble out of the pariſh, or continuance of a conſtable beyond a year, 

and this only in default of the leet ; which is not this caſe, for they 


appoint a conſtable where was never one before. 


Then they could not have impriſoned him for refuſal, but he 
ſhould have been indicted. 


. Qued Cur. conceſſit. | 5 


And as to the firſt matter, per Hor r, Chief Fuſtice, Every vill 
muſt have a conſtable, otherwiſe it is but a hamlet; they are com- 
2 menſurate 
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Tur K1NG menſurate one with another ; and though a conſtable be properly 
egeint of a certain diviſion, yet if a warrant be directed to him by name, to 
HEN. execute it out of his diviſion, he may do it; but if it be generally, 
4 to all co onſtables, headbox roughs,” then it muſt be taken reſpeQivel, 

and theycan then act only in "their diviſion(a). If there be no leet a 

all, then you muſt go to the ſheriff's tourn. The leet is but a 

franchiſe derived out of it; and any matters done at the ſheriff 


1 181 ] tourn which is within the leet? s juriſdiction is not void, & and cram 


nan judice, but only an infringement of the flanchi ſe. How can 
Juſtices | of peace make a conitable, wha is an officer at common 
law, and they only by 3 ouly there may have been ſuch an 
uſage from the neglect of thoſe to whom it properly beionged; 

perhaps there may be ſome old ſtatute for it, which is loſt. 1 Tag 
tient uſage for three or four hundred years is good evidence of a 
law. It an act of parliament de loſt or embez z led, the law remains 
ſtill. May be the Conſervators of the peace did it at common lay, 
That his opinion was, that the juſtices of peace could not create a 
conftable where there was none before; though he had heard it 
laid, in my Lord Chief Feſtice KEILING'S time, that if a ton be 
newly built, and they want a conſtable, that the juſtices of 1 


may (5). | 
And it being 1 in this caſe conteſted, whether there was a conſtable 
before, i it was ordered 0 be tried. 


(a) See Rex v. Chandler, 1 Ld. Ray. (5) See Fletcher v. Ingram, I. Ld. 
$4. Wallace v. Ning, 1. H. El. * 13. Ray, 69. F. Mod. 127. . Salk. 175. 


Caſe 303. | | Anonymous. 


TR FF AN OFFICER plead! his privilege by writ, you cannot ot deny his 


: bang an officer. 


Caſe 304. Lamb againſt Jenifon. 


The ſtite of juſ- EIn. TO REVERSE A JUDGMENT in Durham, i in eee 

| wor ” £47 = — betore j-ftices ilinerant. 

18 an {Y> 24724 5 

1 The error aſſigned was, chat a tales de circumſtantibus was 
awarded, which ought not to have been; for 5. Eliz. c. 25: which 
-:ves the tales de circumſtantibus in ales and the counties palatine, 
gives it only before the juſtices of the great Hong and not before 


Jaftices in eyre, as theſe are. 


But THE Cour held this to be no error, becauſe the ſtile of the 


juſtices in Durham is always Juſtices itinerant ; and there is no 
Treat ſeffions at all in the county'palatine ; and therefore this act 


muſt be underſtood of ſuch courts therein 28 anſwer to on grand” 
ons in ales. i 


Then 


Hilary Term, 9. Will. 3. In B. R. 
Then it was urged, that © per Cur.” was omitted in the judg- (e Ide confidera. 


3 „ 
ment. 35 | | Wy om _ 
But it was anſwered AND RESOLVED, that © ideo confideratum ** per Curiam, 
« of,” without ſaying “ per Cur.” was good in the county i ſufficient. 
palatine courts, which are looked upon in that reſpect as the courts 2. Saund. 74, 
of Weſtminſter. | 3 


And ſo the judgment was affirmed. 


„ 1 


HILARY T E R M, 
The Ninth of William the Third, 
x 3 
The Court of Chancery. 
BEFORE 


Somers, Lord Chancellor. 
Sir John Holt, Knt. Chief Juſtice of B. R. 


Sir  Treby, Kut, Chief Juſtice of C . B. 
[182 ] DL 
Cale 305. * Berty againſt Lord Faulkland. 
Deviſe to A. in = HE CASE was: John Cary the teſtator being ſeiſed in fee 
caſe that within olf the lands in queſtion, by his will, the tenth of September 
- ape? e = 1685, deviſed them to divers truſtees therein- mentioned, 


Mould ary 206 their heirs, under ſeveral truſts therein-mentioned, v:z. to the 
Lerd Gaildferd ; truſtees, for the firſt three years after his deceaſe, to take the profit 


and then if not, and employ them to the feyeral uſes appointed by him; and afterwards 


deviſe over ; the truſtees to ſtand ſeiſed in truſt for his niece Hanor Willughy, 
3 2 (now wife to the plaintiff) for her life, & in caſe ſhe ſhall, within 
Guiltferd andre. three years next following after his deceaſe, be lawfully married 
folce; me mar- © to FRANCIS Lord Guildford; and in caſe the matriage ſhall 
ries another « take effect, then the remainder to the iſſue male begotten on her 

erfon.Decree®, « body by the faid Lord Guildford ; but if there be no ſuch iſſue, 
+ woken « or in cafe the marriage ſhall not take effect and be ſolemnized 
to the veſting © Within three years, then the truſt is deviſed to ANnTHoNy Lord 
theeftare, which © Fauitand, for his life; remainder to his firſt ſon in tail, &c.; 


not being com- & and for want of ſuch iſſue, to Edvard Cary for life; remainder 


plicd with, the & to the firſt ſon in tail, &c.“ who is the preſent Lord Faulkland 


a © 80 o 2nd now defendant. The twentieth of the ſame month the teſta- 
Quere, Whether tor made a codicil, reciting therein his deviſe to his niece il 
not determined Joyughby, and thereby declared that it was his will, “ that if the faid 
oruerwile in the 4 marriage did take effect before the age of conſent of them, or 
OR WC Loos. « either of them, that unleſs the ſaid marriage ſhould be confirmed 
S. C. 1 Eq. Abr. by both the parties at the age of conſent, the ſaid niece ſhould 
110. « have no benefit by the ſaid truſts limited, but they ſhould ceaſe 


J 5 _ 237 © unto her.” F. Cary the teſtator died; after which there were 
e.. Ch. Ca Ss 


129. S. C. 2. Vern. 333. S. C. Holt, 230. S. C. 2. Freem. 220, Caſes T. T. 41. 1. Peer. Wms. 


666. Fearne Con. Rem. 375. 3. Peer. Wms. 65. 1. Atk, 361. 381. 50. 4. Brown's P. C. 194. 
3. Atk. 534. Powell on Deviſes, 247 480. | . 


ſom? 


Hilary Term, 9. Will. 3. In Chancery. 0 
ſme tranſactions between the truſtees of Lord Guildford and Mrs. Barr 
JVillughby concerning the faid marriage; but there were ſome pon 
niſunderſtandings between them; and by an order of Lord Chan- z,,..,um 
cellar J- FFERIEs, on a petition to him, it was ordered, that the young | 
hdr thould not be married to my Lord Guildford, unleſs he would 
conſent to the propoſals made by Ars. Willaugbby's truſtees. The 
three years expired, and Ars. Willoughby never married to my 
Lrd Guildford; but in the year 1691 married Mr. Berty. 


Anrrony Lord Faulkland died without ifſue ; Edward Cary 
tied; and Mr. Berty and his wife exhibit their bill againſt the 
truſtees of F. Cary and the firſt ſon of Ed. Cary, the preſent 
Lrd Faulkland, to have an account of the profits of * J. Cary's ® [ 18 3 71 a 
eltate, and to have a conveyance executed to them according to the 
truſts in the will. e 8 


Upon which THE QUESTION is, Whether, ſeeing there was no 
marriage had withinthree years, and there was no fault in the young 
lady, ſhe ſhould-be relieved in equity, and have this eſtate decreed 
to her for life, remainder over to the heirs of her body by Ar. Berty 
begotten? oo | | | 

And it was adjudged by SoMERs, Lord Chancellor, aſſiſted by 
HolT, Chief Fuftice, and 'TREBY, Chief Fuſtice, that the plain- 
tif could have no relief. 


HoLT, Chief Fuſtice. All letters and diſcourſes of the teſtator 
of his kindneſs to his niece ought to be totally rejected; becauſe, 
| both defore the ſtatute of — and Perjuries, and eſpecially ſince, 
we ought to confine ourſelves to the words of a will, and not have 
recourſe to any thing extrinſecal or dehors ; for to explain a will by 
other papers and declarations, would be to make them part of 
the will; whereas a will is a complete act of itſelf, and repeals all 
former wills and declarations whatſvever. In this caſe the plaintiff 
can have no relief: FIRST, Becauſe this eſtate is given to Mrs. 
Willughby on a condition precedent, of her being married to 
Lird Guildford in three years. Now the nature of a condition 
precedent is, that it muſt be performed before ever the eſtate can 
veſt (a); and if the performance of the condition become impoſ- 
ible by the act of God, yet the eſtate could never accrue to her (5) ; 
[if it become impoſſible by any other inevitable accident, as in 
tus, if Lord Guildford had died within the three years after the 
death of Cary, before marriage with Mrs. Willoughby, whereby the 
condition becomes impoſſible by the act of God, yet the land could 
never accrue to her (c). This is the law ; I know of no contrary 


(a) Reeves v. Hearne, 5. Viner Abr. (5) Popham v. Bamfield, 1. Vern, 
343. Harvey v. Aſton, 1. Atk, 261. 83. Thomas v. Howell, 1. Salk. 170. 
Fallen v. Ready, 1. W. 21. 2. Ak. (c) Peyton v. Bury, 2. Peer. Wms. 
7. Reynick v. Martin, 3. Atk. 330. 625. Graydon v. Hicks, 2. Atk. 16. 
1. Will. 130. Randall . Payne, Jones v. Suffolk, 1. Brown's C. C. 529. 
L Brown's C. C. 55. Manſell v. Brown, : 5 | 
2. Brom ns C. C. 473. 

| | precedent 
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Hilary Term, 9. Will. 3. In Chancery, 


precedent in equity; the relief therein has always been in caſe oi 
fubſequent conditions, which determine an eſtate, and are no 
favoured in law; as to which, if the condition become impoſſible. 
the eftate ſhall not be defeated ; but as to a condition precedent the 


law requires {tric performance; and if that become impoſſible, 


the eſtate can never arif-. And as the law is fo, fo is apparently, 


- SECONDLY, the intent of the teſtator; for he gives on a condition, 


*\ 184 ] 


which he knew was not in the ſole power of his niece to perform, 
But then, THIRDLY, that which makes it beyond all contradiction 
is the codicil, which ſhews that he intended to give her the eſtate 
on condition that there ſhould be an indiſſoluble eſtate between her 
and Lord Guildford ; and the eſtate after her death is only given to 
ſuch heir male as ſhould be begotten on her body by the Lind 
Guildford : * Where an eſtate has been given on condition, and the 
ſubſtance of the condition has been performed, there equity has 
relieved, becauſe the teſtator aimed at ſubſtance, and not at circum- 
ſtances. This was the caſe of Popham v. Rogers (a) : A devise 
was made of lands to Sir F. Popham, on condition he ſhould let two- 
thirds thereof deſcend to his heir; he did not do ſo, but permitted 
other lands to the value of two-thirds to deſcend ; and it was held 
in equity to be a ſufficient performance of the will, becauſe the de- 
ſign of the teſtator was to make Sir F. Popham a good huſband to 
provide for his poſterity ; and the intent of the teſtator was ſatisfied 
thereby. Now here the intent was, that ſhe ſhould marry Lord 


| Guildford ;, ſhe marries one whom it does not appear Cary had am 


kindneſs for. I he cafe of Fry v. Porter (a) is ſtronger than this, 
Ars. Willoughby was in no fault at all, ſhe did what honour aud 
modeſty would permit. | | | 
And ſo Trey, Chief Fuftice, agreed it was a hard cafe, bu 
cannot be helped; the will of the teſtator ought to be obſerved; 
and his eſtate in the ſame manner, and on the ſame conditions, as he 
limits it. | TE. | 
SOMERS, L:rd Chanceller. Mrs. Willoughby was to take on; 
condition precedent ; nothing was to veſt in her until after three 


years; at which time, if ſhe was not married to Lord Guilifird, 


the truſt was to veſt in Lord Faulkland : the previous declarations 
of his intentions ſignify nothing; the will is an expreſs revocation 
of them all. As for the conditions not being literally performed, it 
my Lord Faullland had done any unfair act to hinder her marriage, 
he being to have advantage by it, equity might have relieved but 
on the other hand, I am not clear that he ſnould be relieved if my 
L:rd Guildford had died or refuſed to marry her. It may be ahard 
and unreaſonable diſpoſition; we cannot help that; we cannot 
make a new will, He differed in thinking ſhe had done all that 
could be done by her; for ſhe put terms on my Lord Guidfne 
where the will put none, and which could not be reaſonably re- 
quired; birt however that be, the precedent condition is not pet- 
2) 9 | 756. 787. $14. $67. 3. Keb. 17 
( 1. Vent. 199. Raym. 226. 1. Eq. Abr. 111. f. Chan. Caſes, 155. 
2. Lev. 21. 1. Med. $6.3c0.. . Keb. 2. Chan. Rep. 26. 5 
| : | s formed) 
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med, and it is not material to them in remainder what the Barr 
reaſon of it is. It cannot be in this caſe objected, that the condition againſt 

is performed in ſubſtance, becauſe the condition is of a thing which L anv. 
cannot be valued. Paying of money, or conveying an eſtate, is of 

a thing which will admit of a valuation ; but this cafe of marriage 

cannot. Then the proceedings in the time of the Chancellor 

JEFFERIES 3 it plainly appears by the ſuggeſtion of the petitions, 


and the orders thereon, that * the Lord Chancellor was not informed [ 185 ] 


of the whole matter; and it is evident they deſigned he ſhould 
not, for there was only a petition, and no formal bill, wherein all 

rſons intereſted might be made parties to it, and have been heard 
what they had to ſay relating to the ſame. On the whole matter, I 
think the lady was to have no eſtate but on performance of the 
condition precedent, which ſhe never did perform. I do not fee 
chat anything was ſincerely done on her part to anſwer the intent of 
(ars will; there was a great deal done in a colourable manner, 
but ſhe abſolutely refuſed the propoſals made by Lord Guildford's 
truſtees, or did as good. Now the defendant is a ſtranger to all 
theſe proceedings; and therefore I think on the whole, that the 


truſtees ought to execute the eſtate to Lord Faultland, and the heirs 


males of his body, remainder to the right heirs of Cary the teſtator; 
and Hr. Berty's bill be diſmiſſed. | 
| An appeal was had to the Houſe of Lords, where no determina- Salk. 232. favs 


5 1 a it was reverſcad. 
tion, but ended by compromiſe. Quere. 


The King agaigſt The Biſhop of Cheſter and Others. Cale 306. 


Au OF ERROR from the court of common pleas in 2 guare Grant to a man 
<2 wunpedit. 1 | | by the name of 


And by ExREand RokEBy, 7»y/tices, and HoLT, Chief Fuftice, >; ©: 1. Salk 
it Was ad] udged, that the advowlſon did pals, and therefore judgment 3 2. Salk, 
ought to be reverſed (a). | Ts, 24. 40. 

Tux rox, Fuftice, argued e contra. | | | aſe 9 _ 

But ANOTHER POINT was ſtarted, ©2z. a variance in the grant, S. C. Show. P. C. 
as pleaded in the letters patent. It is ſet forth in the plea, that 42 Skim: Ges 
King Charles the Firſt granted the advowſon © V. Thexton, S. C. 1.14. ks. 


K armigero, et poſtea militi, and the letters patent are Willielmo 292. 


« Thexten, militi. . Ray. 292. 
ES I oe LE $- Mod 33S 
1 And for reaſon of this variance the judgment was affirmed by 2. And: 32. 
RE and TURTON, Fuſtices, and HOLT, Chief Fujtice. 3. Lev. 377. 
7 Jai ? 4 ef Juli. Moor, 413. 


But Rox ERV, Fuſtice, à contra; becauſe he ſaid, a grant made Hob. 224. 230. 


to a man by the name of knight who is not a knight, is not void, + Med. acc. 


la) See the pleadings, the Nate of the this part of the cafe, 5. Mod. 297 to 
dae, and the judgment of the Court on 306. 00 


— 


: ITY | | _ #night, who was. 
Taye QUESTION was, Whether an advowſon granted to Sir only eſquire, is 


William Thexten by King Charles the Firſt paſſed ? void. 
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Taz Kixe ſo as conflat de perſond; and there is nothing in this record to cli 
4. them 10 take © filliam Thexton, Knight,” and © William Th” 


| Ta BisnoP « ten, E/quire,” for two diſtinct perſons ; and therefore the Court 


or CxrsSTER 
and Orazss. 


would never intend it on purpoſe to make void a grant. 
But BY THE OTHER THREE it was held; that a man who is not 
a knight cannot take by the name of a knight. For, pingr, 
Knight“ is part of a man's name, as is held by all the Books with- 
* 6 4 out contradiction, and is not only an addition (a). / 
[ 186 ] ny 
SeconDLy, A knight is a name of dignity, * and a name of 
dignity is as much part of a man's name as his Chriſtian name; 
and a grant made to a man by a wrong Chriſtian name cannot be 
good; it mult con/fare de perſond, not in the plea only, but in the 
grant itſelf. Now it does not appear by that, that . Willian 
« Thexton, Knight,” and « William Thextmn, Eſquire,” are the 
ſame perſon. Now the name of 2/guire is certainly drowned in the 
name of #z:gh7 ; tor all names of worthip are drowned in names of 
dignity. | Rs 
hut it is objected, that though a man be no real knight, yet he 
may be a reputed knight; ſo a name of reputation will be a tufi- 
cient deſcription to take by. . | | 
To which it was anſwered: Firſt, That he who is a reputed 
knight, and yet is not a knight, cannot take by that name ; for 
where a man takes by name of reputation, there muſt be ſome 
foundation to ground that reputation upon; as there is in caſe ofa 
baſtard, who takes by name of a ſon ; but there is no foundation 
for a man to be a knight who 1s no knight. | 
But it may be objected, that names of dignity may be ſupported by 
reputation; as the eldeſt ſon of a duke hath the title of a marquis or 
| earl. Now ſuppoſe a grant was made to the eldeſt ſon of a dukeby 
Vide 8.C0.16.b. the name of marquis, that grant would be good, becauſe there is 2 
| foundation for it : for by the laws of heraldry, every duke's eldeſt 
fon takes place as marquis, that is, after all real marquiſſes; and the 
common uſage of the realm gives them thoſe titles in all writings 
now-a-days; but the old conveyances were cautious in ſo doing, they 
called them ſuch a one © eſquire, commonly called marquis, 2 5 
and even in modern conveyances they are always mentioned to be 
te the eldeſt fon of ſuch a one.” It is ſaid by Hur rox and Rich- 
ARDSON, in the debate of the Earl 4 Pembroke's Caſe (b), that if a 
grant be made to one by the name of knight who is no knight, it is 
a good grant; but there is no foundation for it; for if that be fo, 2 
name ſigni es nothing; and Thomas may as well take by the nam: 
of John as an efquire by the name of night but ſuppoſing repu- 
- tation would have done, yet the defendant ſhould have averred, that 
he was © an eſquire, ſed cogrit. et reputat. by the name of knight.” 
EvRE, Chief Juſtice. If a feoffment be indeed made to a man 
by a wrong name, but livery is made to him in perſon, there the 
(a) See Year-Books 4. Hen. 7. pl. 7. (5) Litt Rep. 223. 
32. Hen. 6. pl. 29. 8. Edu. 4 pl. 23. 
2. Init, 594. Hutton, 41. 


Co. 49. b. 


feoffment 


* 


Hilary Term, 9. Will. 3. In Chancery; *[ 187] 
toffment is good, becauſe confat de perſond. And the Books put a Tur Kine 


difference between a grant that has its operation by a deed itſelf, A 
and where it is by livery ; in the former it cannot be 704, in the er 0 n 
latter it is. In the caſe of the Earl of Pembroke a), * thz iſſue in a 4 ee 7 
quare impedit was, Whether Sir William San:ys granted the next 

avoidance by the name of Sir Milliam Sanays, Eſquire ? and the 

Court held, that the verdict had made this a good grant, but without 

that it had been void. As to Lord Ewer's Caſe (b), a grant 

was made to my Lord Ewer by the name of R. Euer, Kut. Lord 

Euer; and though he was not @ Fnight at that time, the grant was 

held good; but the reaſon of that was, becauſe it was a ſufficient 

deſcription of the perſon, there being but one Lord Ewer at the time: 

asin Co, Lit. 3. a. if lands be given to R. Earl of Pembroke, 

when his name is Henry, or George Biſhop of Norwich, when his 

name is John, the grant is you becauſe there can be but one Earl 

of Pembroke or Babes of Norwich at a time; but here the grant 

is to Sir William Thexton, Knight, and the defendant pleads it to 

IWilliam Thexton, Eſquire, which are two ſeveral perſons ; for which 

reaſon judgment ought to be aflirmed, | 


This judgment was afterwards reverſed in the Houſe of Lords, 


(2) Litt. Rep. 181, 197. 223. 1. Cro, (5) Cro, Jac. 240. 1. Bulſt. 21. 
177, Jones, 215. 2 4 
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Cafe 30). Smith ag Johnſon, 
| Money to be FJASE for work done on a gqrantum meruit, and alſo 2 
4 brought into indebitatus aſſum?fit. Upon motion to bring ſo much money 
court on a/ſ=mp- into court, and to be {truck out of the declaration, the Cour: 


1 en ae Fog granted 1t as to the ndehitatus aff «mpit, but refuſed it as to the 
quantum meruit; and the Court taid, that ſuch motions had been 
ſometimes * obtained, where a quantum meruit and indebitaty; 
were joined together, yet regularly they ought not to be granted 


Src 


7 
> 


on a quantum me rut, for no can tell what a man deſerves until it 
de tried \ a). 


(a) See Burman v. Shepherd, ante, this practice, and in what caſcs it is at 
go. Pawlett' v. Heatfiel, ante, ys, preſent allowed, fee Tidd's Practice, 35 
Lawley v. Dibble, poſt. 247. Farrell's to 414. and the caies there cited. 
Caſe, poſt. $37, But as to the origin of 


we. „ at. 
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Caſe 308. TOR Kang agaiuft Haggard. 
NDICTMENT at Kirby, in Ii gie, lan; on the g. Ela fr 


Corticrari to re- 2 . 0 
me ve an india. * uſing a trade, not having been apprentice thereto ſeven yezrs ; 
ment out of and a certierari was prayed. 

a 250 But THE Court doubted whether to grant it; becauſe the ſta- 
| nat n r tute is, that it muſt be tried in the proper county ; fo that if it be 
|  prentice, removed hither, it muſt be ſent down again by procedends, and not 
7 filed here, ſo as to be quaſhed; but there having been ſeyerai fuch 
certiorari's granted, they granted one in this cafe ; and afterwards 
granted another in a like caſe in Trinity Term following, in the cae 

of one eds, of Narfel, : 
| 8 Temple 


Eaſter Term, 10. Will. 3. In B. R. 


Temple againſt Biſhop. 2 Caſe 309. 


[7 was held PER Con IlAu, That where four took out a bill of e Middleſex 
Middleſex, by the death of one of them the writ abated, and a new branes Frags 2 
writ ſhould have been taken out in the name of the three ſurvivors geath of $4 


by journies accounts; and when one of them died, the bill abated, and new writ 


and a new bill ſhould have been taken out in the name of the two muſt be taken 


out by ſurvivors 
by journies ac- 
counts. ; 


ſurvivors only by journies accounts. 


Chaloner againſt Claiton. Caſe 310. 


R EPLEYIN, The defendant avowed for rent, that he was Whether in a 
poſſeſſed of a houſe for divers years then and yet to come, and 7<Joinder a title 
that he leaſed it to the plaintiff from year to year, &c. The plain- _— not be ſet 
iEreplied, nil habuit in tenementis. The defendant rejoined, quod e. 
ſatis habuit in tenementis ; and upon demurrer to rejoinder, S. C. 3. Salk, 


306. 
It was alledged, that the defendant in the rejoinder ſhould have S. C. Comb, 
ſet forth a title. EE 42 | 


But NoRTHEY for the d:fendant moved, that there was no neceſ- 
ſity ſo to do; for though in debt for rent, if the defendant plead in 
bar « nil habuit in tenementis, the plaintiff in his replication muſt | 
new a title, becauſe in debt for arent, * the plaintiff is not obliged # [ 18 ] 
to ſhew a title in his declaration, but guzd cm dimiſit is ſufficient, 9 
yet in an avowry it is otherwiſe ; for in an avovry ſome kind of | 
title muſt always be ſhewn, as was here, v:z. that he was poſſeſſed 
for divers years then and yet to come; waich being done, there is 
no neceſſity to ſet out a title again in the rejoinder (a): whereon 
the Court took time to conſider. 


And afterwards NoRTHEx faid, he could not make good the 
arowry, and therefore praycd leave to amend, paying coſts, 


Quid CUR. conceſſit. 


(a) See the ftatute 11. Geo. 2. c. 19. Sillyvan v. Stradling, 2. Wilf, 208, and 
the caſe of Silly v. Dally, poſt. 190. 6 


Brag againſt Digby. Caſe 311. 
CASE on ſeveral promiſes. On original, the defendant, without yariance be- 


craving oyer of the writ, pleaded a variance between the writ tween the writ 


and the count, ſhewing particularly wherein. and count can- 
; „55 : a not be pleaded 
Whereupon the plaintiff demurred; for though the writ be in without craving 


court, yet it is on a diſtinct roll from the count; and no advantage 22 of the 80 
2 . s 5 a . . b o 2. . 53. 
can be taken of it, without craving yer (a). : _— 5 


Quad CUR. conceſſit; and a reſpondeas oufter was awarded. - . _ 118. 
FE: Med. 303. 


(a) But ſee 2. Wilſ. 85. 295. Boats v. Edwards, Dougl. 227. Rex v. Amery, AGES 
1. Term Rep. 150. ; = 
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Caſe 312. | Carter ageigſt Shepherd. 
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Eaſter Term, 10. Will. 3. In B. R. 


receiving "FEOVER for a goldſmith's note for one hundred pounds. The 
E he. fact was: Car ter had a note of Shepherd's; while Shepherd was 
we. r :. paying him the money, Carter put fifty pounds into his bag of the 
altered, and de · MONEY, after it was told, and laid it on the counter while the reſt Was 


tinue will lie for telling; during which time the fifty pounds in the bag was ſtolen, 


it. 
8 Tu QuEsTION was, Whether Carter, by putting the money 
— 3 5* into the bag, had fo appropriated it to himſelf that he ſhould ſtand 
S. C. 1. Salk. to the loſs thereof ? 


rf FRY 475, And THE Cour held that be ſhould ; for the poſſeſſion of it 
S. C. 1. Ld. Ray. Was the fame as if he had put it into his pocket, and he might have 
330. detinue for it after it was in his bag. 

H 15.5 

6. Mod 36. Ard accordingly THE Cour ordered, that whores he had a 


2. Salk. 442. . yerdict for one hundred pounds, he ſhould have judgment for one 


35 CD __ hundred pounds, and make a releaſe for fifty pounds on record. 
3 - . . 
2. Mod. 23. 3. Lev. 299. Ld. Ray. 928. Comy. 138. 3. Bac. Abr. 562. 


3 


[1904 | | 

Caſe 313. Dubarton againſt Chancellor. 
Plea in abate- CASE on ſeveral promiſes. Plea in abatement, and reſpondzas 
ment, and judg- enter; non aſſumpſit pleaded, and carried down to trial by nj 
ment thereon, A Fa 
ould be en. Prius and verdict for the plaintiff. 

tered on the And it was moved, that the entire record was not carried down; 
en for the plea in abatement, and judgment thereon, was not entered 


S. C. 5. Mod. on the ifſue roll, which they ought to have been, and not to have 


made two rolls; for the plea in bar ought to be entered on the ſane 


399 
2 3 roll wich the plea i in abatement; and Tpecial verdict, 


22. And for this the verdict was ſet aſide. 


F. Mod. 212. 


1. Salk. 47. 53. 3. Bulit. 311. Carth. 506. Comb. 393. Dyer, 260. 


Caſe 314. The King and Morrice ois The Mayor and FO | 
monalty of Lincoln, 


ANDAMUS to admit Morrice to the freedom of the city > | 
te © their "fo Lincoln, he having ſerved ſeven years apprentice ; which the 


1 mayor refuſed (@) ; becauſe he refuſed to — the freeman's oath, 

their freedom. —S. C. Carth. 448. S. C. 5. Mod. 402. 

-_ fa): By 12. G. 3. c. 21. Where that if he or they do not armit ſuch 
ce any perſon ſhall be intitled to be admit- © perſcn within ane mcnth from the time 
cc ted to his freedom, and ſhall apply to * of ſuch notice, the court of king's 
ce the mayor ef the corporation, or other * bench will be applied to for a mand:- 
cc perſon whois authoriſed to adminiſter, ** mrs ; it ſuch mayor, &c. ſhall after ſuch 
cc &c. to be admitted'a citizen, burgeſs, notice refuſe or negle& to admit ſach 
& or freeman thereof, and ſhall give © perſon, a eorit of mandamus thall iſſue 
« notice ſpecifying the nature of his * to compel Tuch mayor, &c. to admit 


& claim to ſuch mayor or other perſon, © ſuch perſon, &c.” , 
| | 8 


* 


Eaſter Term, 10. Will 3. In B. R. 


he being a guater, but offered to make his ſolemn affirmation, Tur Krixe 
x : AnD Moraict 


according to the late act 7. Will. 3. c. 34. (a). * 
And THE CoURT were of opinion, that he ought to be admitted Tu Maron 


185 ion; the office of a freeman is no place SP 
on his ſolemn po ; for - o eee 18 : P 5 Comms 
of profit, or office in the government, within the ſtatute ( „ 


his ſerving his apprenticelhip he had a right in the freedom, and his 
admiſſion, whercunto the caking of an oata is not eſſential, but only 
by cuſtom 3 and the intent of the act was, that, unleſs in thoſe caſes 
excepted by proviſo, the affirmation of a quaker thould be as avail- 
able as his oath ; and though it was returned 1n this caſe, that every 
freeman had the liberty to run a cow upon the common within the 
aid city, yet that will not alter the caſe (c). h 


But becauſe the writ was directed & To the mayor of the city of a ,undamus | 
« Lincoln, in the county of Lincoln, and not & in the county cf quaſhed for miſ- 
« the city of Lincoln, the writ was quathed, there being no ſuch direction. 
perſon to whom a peremptory mand mould go. 


(a) Continued by 13. & 14. Will 3. 
c. 4. and made perpetual by 1. Goc. 1, 
ſt. 2. c. 6 —By 8. Geo; 1 c. 6. the ſever 
forms in which quakers are required to 
take the declaratien of fidelity, the ſolemn 
afarmation, and the oatii of at uration, 
are deſcribed; and by 22. Gece. 2. c. 46. 


« where by any ſtatute then mace, or 
« thereafter to be made, an 642th s re- 
&« quired, the ſolemn affirmat. on or de- 
c claration of the people called quakers 


ſ. 36. it is enacted, that in ail caſes” 


or to ferve on juries, or to bear any 
4 * 8 

« vince or place of profit in the Covern- 
83 | 

(5) Loa P MansF1Er, in the caſe of 
Rex wv March, recogn.z<d the above caſe 
as good la-; and it is detern:ine!, that a 
quaxer may, on his folemn afir ation, be 
admutied 
although hy 26 Geo. 2 c 18. f 2. it is 
enacted, that no perion, unlſ; he take 
6 tt oath therein preſcribed, ſh ul be ad- 
& mitted to his freedom in the ſaid Com 


a meaiber of toe Troy Companys 


« ſhali be allowed and taken inftrad of “ pany.” 2. Burr, Rep. 1000. 
e fuch cath, except in criminal cajes, (c) * [ 191 ] 
. : — 5 ! 1 | 
Silly againſt Dally. . © Caſe 315. 


R EFLEYIN. The defendant makes conuſance as bailiff to In an avowry, 
J. T. for that long before J. T. grandfather of the preſent whenever title 
J. 7. was poſſeſſed for five hundred years, commencing from the is made under a 
thirtieth of Fuly 164.5 *of a certain meſſuage and fourteen acres P*ficuar e- 
called Trelcage, in the pariſh of St. Brage; and alſo of another _— — 
meſiuaze and forty-four acres called Trevanion, in the * ſame it, and the ori- 
pariſh; of which lat mentioned tenement the plac2 where is par- gival whence 
cel; and that being to poſetted, on the firſt of Ag» 164 5, he derived, mult 
leaſed for four hundred and ninety-nine years, thre= quarters of a 3 = * 
year, two months and three weeks, to A. B. reſerving ſixteen? s 
pounds per annum; that the grandfacher, being poſſeſſed of this 8. C. 2. Salk. 
reverſion of a term, made his will, and made J. T. father of the 5 C Con 6 
preſent F. T. and Jane his wife, executors jointly, and reſiduary s c. — 
legatees ; that Fane died, and John ſurvived; that F. died, and S. c. Holt, 610. 
made the preſent J. 7. his executor, as bailiff to whom he made S C. 1. Ld. Ray. 


conuſunce for the ſixteen pounds rent arrear. 32 8 


P.C. 74. Cre. Car. 138. Yew. 74. 147. Lutw. 1492. 1497. 3. Mod. 132. 
The: = | 
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Eaſter Term, 10. Will. 3. In B. R. 


sit v The plaintiff demurred, becauſe it was not ſaid how the grandſa- 
2 ther was ſeiſed, or who made that long leaſe; and the eſtate not ſet 
Darrr. gut of which the leaſe is derived; for whenfoever the defendant in 
an avowry ſets out a title in a particular eſtate, he muſt ſhew from 


Ante, 188, 189. whem the eſtate is derived. 1. I.. 303. 6. 1. Cre. $71. Scavage 


v. Hawkins, Yelv. 147. Witham v. Barter. 1. Cro. 138. She. 
vill v. Avery. 3 5 
PER Curran, It is true, that if the leſſor bring debt for rent 
8 againſt che leſſee or aſſignee, he need only ſay guod cum dimiſt, 
Poſtea, Paſch. without ſhewing his eſtate; but an avowry is different from a count 
13. #1 3. in this as well as in other caſes (a); for if you declare in debt for 
Pell v. G 7 i 4 A 
rent, there one piea goes to the whole declaration, as nihil debet 
does ; but no 8 plea goes to the whole avowry. If in this 
caſe you had fet forth a ſeiſin in fee in ſome one who made the leaſe 
to J. T. it had been very proper to have traverſed the ſeiſin in fee; | 
but inſtead of a ſeiſin you have alledged a poſſeſſion; and there 
never was ſeen ſuch a traverſe as © abſque hoc paſſeſſionat. fuit.“ 
Beſides, whereſoever you ſet forth a particular eſtate, you muſt ſhew 
the original from whence it is derived; if you have the ſeiſin in fee, 
It is ſufficient to alledge that generally, becauſe that gives him a good 
| title againſt all men except the diſſeiſee. But now particular eſtates 
Vide a. Cro. are not framed by the law, but by contract; and therefore you mutt 
= = 70. ſhew what that contract is, and how it came to be made; if it is 
Y* . carved out of an eſtate that is able to ſupport it; and therecore, 
becauſe the original eſtate is not ſet out from whence this particular 
eſtate is derived, the avowry is ill. | 


And judgment for the plaintiff (5). 


In this caſe was cited the caſe of Harris v. Parker, 2. Vent. 253. 

270. which was, Debt for rent on a demiſe by the plaintiff to the | 

defendant ; the defendant pleaded, that the plaintiff «© ibi habuit 

| « in tenementis; the plaintiff replied, that he was poſſeſſed of a 
þ leaſe of forty-one years made to him by the Lord IV. who had full 
* | 192 J power to * demiſe ; and though the judgment was reverſed for a 
fault in the declaration, yet the replication was held good, without 

ſetting forth a title; which HoLT, Chief Fuftice, ſaid was true; 

and that in that caſe it was not necefiary to ſet out a title, for 

See Chaloner w. « y;þ;/ havut in teuementis“ was the iflue ; for if the defendant 
— tes plead, © nivil bab it in tene mentis, the plaintiff may reply, © quad 
| « fatrs nabuit in tene mentis, VIZ. in fed, or any other eſtate, on 


(2) Py the ſtatut 11. Gee. 2. ch. 19. tain tene ments heid of ſuch tenure, &c. ; 
ſ. 22 deſendants in replevin may avow or for witch tenements the rent, &c. was 2t 
make cognizance gent rally that the plain- the time of the diſtreſs and fill remains 
t. tf in repglevin, or other tenant of the due; without further ſetting forth the 
lands and tenements whereca the diftires grint, tenure, demiſe, cr title, of ſuch 
was made, enjoyed the ſame under a grant landlord, &c. 5 
or demiſe at ſuch a certain rent, during the () This ju{gment was affirmed in the 
time wherein the rent diſtrained for in- Houſe of Lords, 1. Brown P. C. 77.— Ser 
cu: red; which rent was then and ſtill alfo Johns v. Whitney, 3. Will, 65. the 
remains due; or that the place where the fame point, and this caſe of Silly v. Dali 
di ſtrels was taken was parcel of ſuch cer- held to de good law, 5 hs 


j 


Eaſter Term, 10. Will. 3. In B. R. 


the trial whereof he may give any other eſtate in evidence, the Sy, 
alledging any particular eſtate being only form; the iſſue being, nN 
Whether he had anything in the premiſes? It was alſo ſaid by  PEAPL 
Hol r, Chief Fuftice, that the caſe of //7itham v. Barker (a) was a 


hard cale. 
(a) Yelv. 147. 


Oldfield againſt Sir Richard Raines, Judge of the Caſe 316, 
Conſiſtory Court of the Biſhop of Lichfield and 
. Coventry. | FF | | 
OZ-PF IELD was libelled againft in the ſpiritual court ex eis, Whether a lay- 
for teaching ſchool contrary to the ſeventy- ſeventh canon, 2 3 es, 
ano 1603, which is, © That no man ſhall teach ſchool except ritual court for 
« licenſed by the biſhop, and otherwiſe qualified as the canon pre- teaching ſchool 


« ſcribes.“ | | without licences 
And now O!dfeld prayed a prohibition ; ſuggeſting, that every IDO 330. 

man at common law may teach and inſtruct another; that all canons 7 
contrary to the law of the land are void, and do not bind the laity, 

whereof he is one; that the ſtatute of 1. Fac. 1. and 13. Car. 2. 

have appointed penalties for keeping ſchools without licence; and 

that the expoſition of all ſtatutes belongs to the king's courts. 
The ſingle queſtion was, How far this canon binds a layman ? 

Which HoLT, Chief Fuſtice, faid was no queſtion to be deter- 

mined on a motion; and therefore granted a prohibition, and that 

they declare upon it. | 

Clerk againſt Pigot. Caſe 317, 


IN AESUMESIT on a bill of exchange the cafe was: Dunkin drew Name indorſed 

a bill of exchange at Briſtal on Pigot in London, payable to Clerk on a bill of ex- 

or order, at twenty-eight days fight. Clerk living at Briftol ſends change may be 

the bill with Keen to 233 with his name indorſed thereon, but a ou M _ 

blank ſpace over his name. Keen preſents it to Pigot, ho accepted — when 
paid | 


it; and * for non-payment Clerk brought this action. 


And it was alledged, that the action ſhould have been brought #® [ 193 ] 
by Keen; becauſe, by Cler#'s indorſing his name, the property was 
transferred from him to Keen. | — C. Salk. 1 


But Hol r, Chief Fuſtice, held (a), that there being a blank ſpace 
leſt over the name of Clerk, as is uſual in bills of exchange, it was at 
the election of Keen either to make uſe of it as his ſervant or order, 
If he had filled up the blank ſpace with making it payable to him, 
as he might have done if he would, then the property of the bill had 
been transferred to him, and he only could have maintained this 


(4) At the Sittings at Gvt.Þ#aLL, Landes. : 
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Caſe 318. 


If what was the 
intent of the 
parties can be 
underit od, the 
bond is good. 


S. C. Salk. 462. 


S. C. 2. Ld. Ray. 
335. | 
S. C. Comb. 4277. 
S. C. 3. Salk. 73. 
S. C. Holt, 122. 
562. 

2. Roll. Abr. 
147. 

Cto. Jac. 208. 
Hob. 19. 116. 
119. 

Velv. 65. 

2. Jones, 58. 
Comb. 60. 86. 
187. 226. 
Carth. 204. 

3. Bac. Abr. 
693. 

Cox p. 148. 


1941 


Poeſtea, Mich. 


N 10. A. 3 Pul. 


le . Benſon. 


Eaſter Term, 10. Will. 3. In B. R. 


action againſt the acceptor; but ſeeing he has not filled up 
blank ſpace, he theteby declares his intention to have acted only as 
a ſervant of Clerk's, whoſe name was put there, that, on payment 
thereof, a receipt might be writ for the money over his name; there. 
fore action maintainable by Cert (4). | | 
(a) See Lucas v. Marſh, in the com- 2. Stra. 1103. and Kyd on Bills of R. 


mon pleas, Mich. 10. Geo. 2. in the con- change, 88 to 10g. 
tinuation of 7, Mod. Theed v. Lovel, Dy 


Cromwell again Grumſdale. 
DEBT. acarxsr THE DEFENDANT as adminiftrator of Roger 
Urlin for forty pounds, for that the ſaid Roger, on the tenth of 

July 1674, per ſeriptum ſuum obligatorium, cujus datus :/t eiſdem di 

et anno ſapradict. cognevit ſe teneri et firmiter obligari 4 

Georg. in pred. quadraginta libris, per hæc verba; quadrans libr. 

payable on requeſt. | | | 
The defendant pleaded, non ef? factum prædict. Richardi Urlin. 
The jury find, grad guiaam R. Urlin inteſt. pred. Grumſdale did 


ſeal and deliver a certain writing in form of an obligation, in he; 
derba; by which he obliged himſelf to the ſaid George Cromwell 
per mid. viginti in quadrans lib. bene et legalis monete Angle, 
ad quam guidem ſolutionem he obliged himſelt, his exccutors, admi- 
niſtrators, and aſſigus, firmiter per prejentes ſegulio ſigillat. dat, 
primo die Fuln, anno regni Regis Carol. Secund. 167 4, conditioned 
for the payment of twenty pounds twelve ſhillings on the twenty- 
fifth of December next enſuing the date thereof, &c. &c, 

HoLT, Chef of office who delivered the opinion of the 
ſaid, that the bond was as filly and inartificial as could be ; yet the 
intention of the parties being apparent, the plaintiff muſt have judg- 
ment. As for the guadrens lib. if there had been nothing further 
to explain it, we ſhould have made nothing of it; but the word 
gaadrans here being ſomething of four, and it appearing by the 
condition to be for the payment of twenty pounds, we cannot under- 
ſtand it to be meant of any * other ſum than forty pounds ; and if 
the meaning does ſufficiently appear, we ought to conſtrue bonds 
and agreements not according to the ſtrict words, but according to 
the intention of the parties. © Seſſanta is as unintelligible as this; 
and ſo is © guantoginta (a).“ We have ſearched the rolls of the 
caſe of Deajon v. Key (), and find it exactly the ſame as reported 
in Zelv. 193. As tothe © per mid. viginti, that is inſenſible, and 
therefore cannot hurt. Then as to the cujus dat. in the declaration, 
there is no ſuch date as anno regni 1674 ; it is a void date, and the 
plaintiff may alledge the deed to be made when he will; and though 
by the profert hic in cur. he has confined himſelf, yet the cui us dati 
Mall bz underitood of the delivery, and not the date; c:jus datus 
ſhall be the giving of which was, &c : if it had been gerent. date 
it might have been otherwiſe; but here it is good enough. 

Therefore judgment was given for the plaintiff, 

(a) T. Tones, 42. 


(%) S. C. Cro. Jac, 261. S. C. 1, Brownl. 110. = 
1 | A:kinfn 


| Eaſter Term, 10. Will. 3. In B. R. 


Atkinſon againſt Corniſh. Caſe 319, 


HE PLAINTIFF brought an action as adminiſtratrix of her Adminiftration 
huſband during the minority of her four children A. B. C and — 
D. adminiſtrators cum te/taments annexo; and avers, they were ep, _ 
under the age of twenty-one, The defendant pleads, that A. the ends a im. 
eldeſt was of full age the fiſt of October laſt. The plaintiff replied, teen; of an ad- 
that he was not then of full age; and tendered an iſſue. The miniſtrator at 
defendant demurred. | | twenty-one. 


And it was objected, that judgment ought to be for the defend- 3 5 3. Dun 
ant, becauſe the plaintiff did not aver the children were under the $5 © 5. Mod. 
ace of ſeventeen (at which time adminiſtration durante minoritate 395. 


ſhould ceaſe), but only under the age of twenty-one years. S.C.Comb.475. 
S C. Carth. 446. 
SED PER CURIAM, The diverſity is, ff adminiſtration be granted S. C. Holt, 43. 
durante minoritate of an executor, there adminiſtration ſhall ceaſe S- C. 1. Ld. Ray. 
when the executor comes to ſeventeen ; but if adminiſtration be 8. 
granted durante minoritate of one who is not an executor, but only 12. Will * Da. 
auminiſtrator, there adminiſtration durante minors ætate does not bois v. Trant. 


ceaſe till twenty-one. | | Paſch. 14. Wall 


. 98 5 3. Reck v. Tho. 
Judgment was given for the plaintiff. — mas. | 
Cro. Eliz. 602. 


Salk. 39. 5 Co. 29. Fitzg. 163. x. Vent. 219. Comy. 109. 159. 4. Zurn's E. L. 239. 2. Bac. 
b 382. 3. Bac. Abr. 121. 1. Ld. Ray. 667, Harg. Co. Lit. 89. b. note (6). 
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The King's Bench. 


Sir John Holt, Kut. Chief Juſtice, 

Sir Thomas Rokeby, Knut. 

Sir John Turton, Knt, Juſtices. 
Sir Samuel Eyre, Kut. 
Sir Thomas Trevor, Nut. Attorney General, 
John Hawles, Eye. Solicitor General. 


ng] | 5 

Caſe 320; - * The King agaigſt Kitchner. 
dor NDICTMENT for cauſing an apprentice to abſent himfelf 
enticingavay an | from his maſter, and keeping and N him in that 
apprentice. | abſence. 
6. Mod. g9. 18a. - 
289. It was moved to quaſh it, been it is not a ding of a « public 
Salk. 380. nature, being no other than an action on the caſe. 
iy Cy But THE CouRT ſaid it was a great offence, and would not 


. Burr. 8. 
5 ok Dy ' quali ic; but left the party to demur if he' would. 


e Indictmer. t“ 


(). Fart v. Aldridge, Comper, * 


. Williams againſt Drury. 


Nimomer may A SSUMPSI T. The defendant pleaded @ miſnamer in abate | 


* ment; whereupon the plaintiff demurred, becauſe the defen- 
abatement, 


without laying dant had laid no venue. 


EE. But THE Cover held, that there need not in this 6 becauſe 
it is a plea concerning the perion, and ſo mult be tried where tie 


Fc Saund. $. 43. 1 ut 
8 action is broug 5 : 


Trinity Term, 10. Will. 3. In B. R. 


| Toms againſt Loyd. Caſe 322, 


3 ON THE CASE for money received to the plaintiff's Where judg. 

L uſe. The defendant pleaded his privilege in the exchequer, went is for the 
whereon the plaintiff demurred; and pg for the defendant ; gry” 2 
who prayed cots by virtue of 8. & 9. Will. 3. c. 11. whereby it ment, he that 
is enacted, * that, for preventing frivolous and vexatious ſuits, if not have cotts 

« on any demurrer judgment ſhall be given againſt the plaintiff, + [ 196 ] 


> 


« the defendant ſhall have judgment to recover his * coſts.” S.C. 1. 14. 


But THE Count were of opinion, that judgment on demurrer, R. 336. 
upon a plea in abatement, for the defendant, is not within this act; e. — 
the intent of the act being only to give the defendant coſts where pog. 523. — 
the plaintiff ſhould have had it, if judgment had been given for Barnes, 120. 
bim. Now if the plaintiff had judgment on demurrer, in a plea 237. 
in abatement, he has then no coſts, though there be ſome conſi- yy wu 
deration thereof, at the end of the cauſe, in coſts. Beſides, the * 47. 
intent of the act is © to prevent frivolous and vexatious ſuits ;?? 
and on judgment for the defendant, on a plea in abatement, it does 
not appear to the Court that the action is either frivolous or vex- 
atious ; ſo that it muſt be underſtood of a demurrer, where there 


is a judgment final. 


Wilkins againſt Mitchell. Caſe 323. 


NEBT FOR RENT in the court of Cambridge, where upon Mandanus re- 
the evidence the plaintiff was nonſuited. The defendant had fuſed to execute 
jadgment, but THE MAYOR refuſed to execute the ſame, taking 1 de 
ſecurity from the plaintiff for his indemnity.” © © je muſt be — 
Whereon a mandamus was moved for, or that THE MAYOR Morey —— 


ſhould ſhew cauſe why he ſhould not execute the ſaid judgment. Chancery. 


But THe CourT denied the. motion, ſeeing he had a legal re- S. C. 3. Salk. 
medy (a), Viz. a writ de executione judicii out of chancery. 229. 


(e) See Rex v. Gray's Inn, Dougl. Stafford and T. Ciffard, 3. Term Rep. 
553 to 357. Rex v. Biſhop of Cheſter, 647. 
1. Term Rep. 396. Rex v. Marquis of | 


Gardner againſt Booth. Caſe 324. 


APFROHIBITION was granted in a ſuit of tithes, on a ſug- On ſuit for 


geſtion of a modus; and confultation was prayed, becauſe oy 3 


they had not proved their ſuggeſtion. the ſuggeſtion 


And per CuRIam, Suppoſing the plaintiff had declared in a muſt be proved. 
Prohibition, and the defendant had pleaded thereunto, yet the ſug- S. C. 2. Salk. 
geſtion, by force of the ſtatute, muſt be proved within ſix months. 348. 
”" then the ſuggeſtion is entered on the roll, and for that the roll 

ON . 15 N muſt 


4 vs 
* 


Trinity Term, 10. Will. 3. In B. R. 


Sens muſt be brought into court, that it may be ſeen whether there be 
agarſf a proof thereon or no. After which, it appearing no proof hai 
Born. been made, a conſultation was awarded. | 5 


*[ 197] — | 
Caſe 335. he King againſt James. 


Eerrizrarilies in- FNDICTMENT in the Srand ſeſſions of Males, and certirari 
to M. granted to remove it, at the prayer of the defendant, | 


. Mod. 135. | | i 
= : ps | And now a ſuperſedeas was prayed to the writ ; becauſe a or. 
Wilf. 320. t:zrar: docs not lie into Vales; or if it does, it is only when ty; 
> * ö N 
Pe. 75- "Is KING directs or deũres it, and not at the deſire of the defendant, 
3. Term Rep. Bi RR : TY 7 1 
854. But THE Cob Rr held that @ certiorari lies either at the deſire 


But upon this of THE KING, or of THE PARTY, according as the Court ſha 
— + think fit; and accordingly a rule was given for the return of the 
>th edit. ch. 27. certiorari, and that the indictment ſhould be tried in the next 
{ 25, &. Engliſh county. f | : 


eye wry — LS 


Caſe 326. William Ellis azainſi Grace Ellis, Executrix of Johg 
i Ellis, the Son of the ſaid William Ellis. 


Entered Micbaeimas Term, 9. Will. 3. Roll 190. 
NDERBITAT US ASSUMPSIT on two promiſes for one hun. 


t charge 3 | 
1 ſor 2 I dred pounds. The defendant pleaded infancy in her teſtator at 4 
lent to buy ne- the time of the reſpective promiſes. The plaintiff replied, prot. a 
ceſaries, it ſo fands that he was not an infant at the time of the promiſes, jr a 
* lacito dicit as to the faid two promiſes, que ipſę erogabat, extra- 

S.C. Comb. 482. p nebat, et ſolvebat Gl. parcell. inde, et puamlibet parcellam pred. 

wy 5 9% pol. pro cubiculis, ANGLICE lodgings, pro prejat. JoHaxxe 
S.C. 3. Salk. ELL1S, et predi. GRATIA (pred. JOHANNE et pred. GRATIA 0 
197.  eonfugat. exiſtent. ), ac pro emptione neceſſari:rum, et potu, et vidu k 
S. C. z. 14. of juftentatione car porum pref. JOHANNIS et pred. GRATLE, 4 oe 
Roy: 344- 3 anilia ſuæ, prædict. Joh ax NE ad tunc habente liberos; et hic pa- 40 
85 obs: ratas eff verificare, G c. Et gucad gol. reſid. inde et guglibet par- « 
3. Bac. Abr. celia pred. gragraginta lib. fuerunt pro emptiane necefjariarum'&c, « 
2 et fic pred. 40l. per ipſum WILL. ELLIS præfat. JohAxxI mutus | th 
3: e D. Gar. et accomaiadat. et per præfatum Jou AN NEM ELLIS muttug hc 
, 82 855 habit. et recept. per prejatum JOH ANNEM ELLIS expend/t. et ervgat of 

1. Ter 1 et extra ſit. fuerunt, Sc. et hec paratus eſt verificare. Whereon 
2 th defendant demurred in law. | | 1 th 
And it was not now queſtioned, but that an infant {tall be tel 
chargeable for neceſſaries for his family, as well as for himſelf; on 


but tae great objection to the replication was, that though a man 
may find necetlaries for an infant, yet he cannot ſafely lend money 
to an infant to provide neceilaries for himſelf. 


As to which THE CoURT were of opinion, that if the infant 


* [12 7 ſpend the * money otherwite, then he ihould not e 
5 a = \ f . N ut 
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Trinity Term, 10. Will. 3. In B. R. 
if he lay it out in neceſſaries, according to the lending, as it is WIr 14 
— in 4 replication he ain then he ſhall be chargeable; be- Joes + 
cauſe it is the ſame as if the lender had bought the neceſſaries for G e Eos 
him (a) 3; which employment being traverſable, a venue ſhould | 


have been laid. | 
For which omiſſion THE CouRT gave judgment guod guerens 
mil capiat per biliam. Ep 


(a) See Earl v. Earl, 1. Salk. 386. Harris v. Lee, 1. Peer Wms. 482. 
Darby v. Boucher, I. Salk. 279. Mar- Fonblanque's Equity, 68. 
by v. Pitfield, 1. Peer Wms. 558. 


The King againſt Dixon and Hollis. Caſe 327. 
JNDICTMEN I againſt two defendants, who were overſeers of Pariſh to be in- 
the highway, for not repairing or cauſing to be repaired the dicted for not 
highways : and it was quaſhed, becauſe an indictment for not re- CS 
paring muſt always be againſt the pariſh; the overſeers not being cues. 
bound to repair the ways, but only to give notice to the pariſh to 


come and repair them. | 


Anonymous. . - Caſe 328. 
AVRIT or ERROR from the court of common pleas, in an judgment re- 

action, was brought here by an attorney, by bill of privilege, verſed for want 
and no plgii de proſequends found, and fo returned on à cerſiorari; ot bail in ercor. 
and for that cauſe judgment was reverſed. : 


The King againſt Sir Henry Bond, Baronet. Caſe 329. 

IR H. BOND brought a writ of error to reverſe an outlawry Indictment of 
for high treaſon, and aſſigned for error, that whereas the ſtatute treaſon is not to 
of 1. Hen. 5. c. 5. doth enact, “ that in every indictment, &c. 73 quaſhed for 
« there ſhould be mention made of the true addition of their pro- Want of addi 
P tion, unleſs the 
« feſſion, faculty or myſtery, or eſtate and degree, and that the perſon takes ad- 

| © place of his commorancy ſhould be mentioned;“ unde ex quo vantage of it. 
that in the indictment he is not named Baronet, nor hath other ſuf- S. C. 1. Ld.Ray. 
ficient addition, in hoc eff erratum ; and ſo likewiſe as to the place 345. 


of his commorancy. S. C. Andr. 146. 
2. Roll. Rep. 


He aſſigned alſo another error in the proceſs of outlawry, viz. 225. 
the want of a capias; which THE ATTORNEY GENERAL con- 2. Inſt. 670. 
feſſed; whereon his outlawry was reverſed ; and being arraigned Eatch, 129. 
4 


on the indi | . 
ndictment, Stiles, 26. 


Hor r, Chief Fuftice, ſaid, that Sir Henry Bond had his elec- 1. vent. 348. 
tion, either to take advantage of the exception to the indictment, 4. Hawk. P. C. 
for want of addition, or waive it, and plead the king's pardon; for ch. 23 f. 123. 
the indictment is not to be quaſhed by the ſtatute, except he take | 
advantage of it. 55 3 


And accordingly he waived his exception, and pleaded his pardon. 
| | The 


*[199] Trinity Term, 10. Will, 3. In B. R. 


Cafe 3. he King agaia/t Robert Fielding. 
The fare of ROBERT FIELDING was attainted by outlawry for hig 


* — a treaſon by the name of R. F. Efquire, and in Term hadhi 
a general law, of pardon allowed; = 1 | 
ENS 26 And now he brought a writ of error, and aſſigned for error, 


that at the time, and before, and after the caption of the indid. 
See r. Com. Dis. ment, he was known by the name of Robert Fielding, Yeoman, wi 


2 not Armiger, as in the indictment. 


(H. 4). HoLT, Chief Fuſtice, ſaid, it were a better aſſignment to have 

& pj 3 recited the ſtatute 1. Hen. 5. c. 15. but however it may be ſuf- 

(C. 9.)- ficient, that being a general law, and concerning the king, the 
Court would take notice of it. | 


A plea, that But the doubt was, whether he had not eſtopped himſelf from 

* 8 taking advantage of that miſtake, by his manner of coming in and 

3 aſſigning it, which was, © et pred. Ros. FIELDING dicit, that be 

E cc is the perfon mentioned in the record of the indictment;“ whe. 

ther the © pred.” did not admit the addition as in tae- indi- 
ment. | | | | 


DarneLL, Svowerr and NoRTHEY, that it admitted ns 
more than identity of the perſon, and not the truth of the add. 
tion; the falſity of which, as well as the omiſſion, is error. 


Horr, Chi Juſtice. The true anſwer is, that there coul!he 
no eſtoppel; for the outlawry was returned in Hilary Term, inthe 
firſt year of William and Mary, at which time he ſtood indife 
by a wrong addition; but not rendering himſelf until long after, he 
had no opportunity to plead it, but could only ufe the king's par- 
don, or ſay he was not the fame perſon mentioned in the indit- 


ment, eſpecially it being confeſſed by the king's attorney general 


Caſe 331. . Saunders gau. Owen. 


may by. yneol, ERROR OF A JUDGMENT in the court of common pleas in 4s 


without deed, ASSISE of novel diſſeiſin brought againſt him by Owen, forte 
appoint a clerk office of CLERK OF THE PEACE of the county of Kent; in whid 
of the peace. aſſiſe the plaintiff for title ſet forth, that the office of the clerk d 
S. C. 5. Mod. the peace for the county of Kent was an antient office, and that 
356. the ſtatute of 1. Will. & Mary, c. 21. enacts, ** that the cyn 
8 « rotulorum, or other perſon to whom it belongs to nominate tix 

S.C.z.Salk.25o. © clerk of the peace, ſhall appoint one able and ſufficient pern, 
S C. Carth.q26. ( reſiding within the county, to be clerk of the peace, for Þ 
S. O Comb. 317. « long time as the ſaid clerk of the peace ſhall well demean bin- 
eee « ſelf in the ſaid ® office; that on the fifteenth of July HE 
= a. 5 '#7* Farl of Wincbelſea appointed him to be clerk of the peace, whered 
8 he was ſeiſed ut de libero tenemento pro termine vitæ, Ic. until tie 

1 2001 defendant diſſeiſed him. 55 | The 


1 lp rinity Term, 10. Will. 3. In B. R. 

Tue defendant pleaded nal tort nul diſciſin; and upon ifſue 
A SPECIAL VERDICT was found, that the Earl of Winchelſea 
was cu/tos rotulorum of the county of Kent ; that the office of clerk 


of the peace was vacant; that, the twelfth of July, the Earl, by 
writing under hand and ſeal, appointed the ſaid Philip Owen to be 


the fifteenth of July, at the general quarter ſeſſions the ſaid writing 
was ſhewn to the juſtices of peace; that a queſtion aroſe among 
them of the validity of the grant, and they refuſed to admit him ; 


by the Earl of Finchelſea's orders the ſaid writing was read in 
court, and then at the fame ſeſſions, ab/que ulla relatione ad ſcrip- 


Auglicanis verbis, «© | do nominate and appoint the ſaid P. Owen 

to be clerk of the peace according to the act of parliament :” 

and afterwards Owen was admitted; then the Earl died, and the 
Earl of Rumney was made cu/tos rotulorum, who. granted the ſaid 
office to Saunders guamaiu ſe bene geſſerit, &c. . 


HoLT, Chief Fuftice, delivered the opinion of Taz Cover, 
and ſaid, that in this ſpecial verdict two points are to be con- 
ſidered: | | 


decd, appoint a clerk of the peace. 


SECONDLY, If he can do ſo, whether theſe words of the cis 
ratulorum be a ſufficient appointment and nomination. 55 


parol. But, SECONDLY, that this is not a good appointment by 
the act. N 88 


As to the firſt appointment by parol, it is good, for it is but an 
execution of a power, and not a deriving any intereſt he has in 
himſelf. A grant it cannot be, for a grantor ought to have an in- 
tereſt in himſelf to grant; and the cuſlos rotulorum has at moſt 
but an intereſt at will, and the intereſt of a clerk of the peace is a 
freehold ; and therefore his eſtate for life, being a greater, cannot 
be derived out of his intereſt, which is leſs ; and that the clerk of 
the peace has a freehold, and is not removeable on the death or re- 
moval of the cuſtos is not now a queſtion ;, being ſo adjudged here 
in the caſe of Hercourt v. Fox (a), and affirmed in the houſe of 
lords. Now if a man be ſeiſed in fee of a manor, or of a park, 
and he make a bailiff, or a keeper for life, this muſt be by grant 
and by deed, * becauſe it is an intereſt derived out. of his-inherit- 
ance ; but this is rather like tenant for life, with a power to make 
leales for three lives; which being in purſuance of a power, there 


(a) Ante, 42. 8. C. 1. Show. 426. Comb. 209. S. C. Show, P. C. 158. 
$96. 516. S. C. 4, Mod. 167. S. C. S. C. Holt, 189. S. C. 1. Ld. Ray, 161. 
| ET 7 18 


Fmsr, Whether the cuſtes rotulorum can by parol, without any 


We are all agreed, that he may appoint a clerk of the peace by 


SAUNDERS 
againſt 
Owxx. 


clerk of the peace durante bene placito of the ſaid Earl; that after 


afterwards, at the ſame ſeſſions held by adjournment at Canterbury, 


tum præd. habita, the ſaid Ear! ſpoke hec verba ſequentia in his 
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Trinity Term, 10. Will. 3. In B. R. ; 


is no neceſfty of livery and ſeiſin, becauſe it is only the executioſ 


of an authority; but where a man makes ſuch leaſes, by virtue of 


an intereſt which he has in the land, they are not wa without 
a livery and ſeiſin. So when a man, by virtue of an intereſt 


which he has, grants an office fof life, it muſt of neceſiity be by 
| deed; but if he do it by virtue of an authority. oriy, there needs 


no deed at all. So if a man deviſe, that his executors {all ſel 
his lands, they may ſell without livery (a), becauſe it is done by 
virtue of a power, and not by way of conveying any intereſt from 
them. It has bcen objected, that the cs rotul;rum does not 
only appoint and nominate the clerk of the peace, but alſo doth 
give and grant the ſaid office; becauſe the words of the ſtatute of 
37. Hen. 8. c. 1. are, © give and grant the ſaid office; “ and the, 
ſtatute of 1. L 2/. & Mary, c. 21. being made on the foundation of 
37. Hen. 8. muſt be conſtrued agreeably thereunto. But ſuppoſe 
a deed was neceffary by the ſtatute of 37. Hen. 8. yet not fo by 
1. Vill. & Aar), c. 21. becauſe by 37. Hen. 8. the eſtate of the 
clerk of the peace determined with the intereſt of the cauffos rotu- 


serum, fo that the cuſtos granted no more than he could. grant, 


But now by 1. ill. & ary, c. 21. he grants an intereſt that 
{hall continue, though he be removed or die. But notwithſtand- 
ing the words © give and grant,” a deed was not neceſſary, by 
the 37. Hen. 8. becauſe © give and grant” are general words, and 
comprehend all manner of diſpoſitions; they are words of ſurren- 
der, releaſe, and alſo, of limitation and appointment, ſecundum ſub- 
jectam materiam ; and in the 37. Hen. 8. there are the very words 
limit and appoint,” which ſhews all their terms to be ſynonymous, 


and to mean no other than a nomination and appointment. There 


is not any law requiring a nomination or appointment to be by 


deed. A nomination by parol is as much an appointment as by 


deed. A rent athgned, in lieu of dower, may be by parol, without 


deed, though it be a freehold created de novo; and though a rent 


lies in grant, becauſe this is not properly a grant, but an appoint- 
ment. So, in cafe of partition, if rent be aſſigned for owelty cf 
partition, if there be three parceners, and rent affigned to two, if 
it were a grant they would be jointenants, and tae rent would 


ſurvive; whereas, it being but an appointment, if either of them 


die, the rent ſhall go to the heir of the deceaſed, * and not ſur- 
vive. Where corporations have power by preſcription to nomi- 
nate a town-clerk, the conſtant practice is never to nominate him 
under the common ſeal, but only to ele& him, yet he has an eſtate 
for life, and may maintain an affiſe for his office. In London in- 


| deed it is cuſtomary to grant it by deed, but in other corporations 


not. In Hunt's Caſe (b where a cuſtom was alledged, that THE 


' LORD ADMIRAL fhould conſtitute a regiſtry for and during tie 


term of his life, it was adjudged he might nominate without 
deed. 5 | = 


(a) Co. Lit. 113. (6) Dyer, 152. 


But 
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But as to THE SECOND POINT, waich was not much inſiſted SAUNDERS 
dn in the common pleas, we are all of opinion, that this is not a cpa 
good nomination. The finding the Earl of Wincbelſea's coming 
to the ſeſſions was a. good inchoation of the nomination ; but the 
words themſelves are not ſufficient. FI RS, It is not faid that he 
nominated him to be clerk of the peace of the county of Kent, 
there is not one word mentioned of any county whatſoever. 
SECONDLY, The words are, I appoint him to be clerk of the 
peace according to the act of parliament ;” by the act he is, 
firſt, to nominate the clerk ; ſecondly, to deſcribe the manner of 
his execution, by himſelf or ſufficient deputy ; thirdly, he is to 
limit the continuation of his office, guamadiu je bene geſſerit; all 
theſe things are to be done. Now when a man is to do three 
things together, and he only does part, that is void. Now the 
nomination of clerk of the peace is but one part of his power. 
TaiRDLY, It is uncertain what act of parliament he meant, for 
there are two acts relating to the nomination of the clerks of the 
peace, viz. 37. Hen. 8. and 1. Vill. & Mary, c. 21. the one of 
a nomination at will, and the other to a freehold. FourTHLY, 
Though it be found that the words were ſpoke without any rela- 
tion to the deed, yet, as they are found, it is impoſſible but they _ 
muſt refer to the deed ; becauſe the words are, that he appointed 
| © the ſaid Philip Owen,” and there is no Philip Owen mentioned 
before but in the deed, and in relation thereunto ; and if the words 
refer to the deed, it muſt be taken to be a declaration of th: EarPs. 
mind, that what he had done by the deed was according to the act 
of parliament ; but if it muſt be taken not to relate to the deed, as 
it is found, then the verdict is inſenſible and repugnant ; becauſe 
there was no Philip Owen mentioned before, to which © the ſaid 
Philip Owen” might have relation. Wherefore we are of opinion 
that this nomination is void, and that the judgment ſhould be 
reverſed, BD 5 


But this judgment was reverſed in the houſe of lords. 3 
wh „ TR 
* Clerk againſt Mundall (a). | Caſe 332. 


JADEBITATUS ASSUMPSIT for wares fold, non afſumpfit It the party to 
pleaded. At the trial there aroſe a queſtion concerning a bill of n_ _ 2 

exchange; where HoLT, Chief Juſtice, took this difference, that OS 
if the party to whoſe hands a bill of exchange comes, neglect to to receive it 
receive the money from the acceptor, there he ſhail not reſort to the from the ac- 
firſt drawer, becauſe he has relied on the acceptor, the firſt drawer cepter, he ſhall 
being only chargeable by cuſtom, or contract in law (2). But e e, ng 
abill, without payment, ſhall never go in ſatisfaction of a precedent 
| debt, or contract, except it be part of the contract: as if 4. ſell S. ©: 1. Salk. 

goods to B. and B. take a bill in ſatisfaction thereof; there, though g& 3. Salk. 68. 
S. C. Holt, 114. 7. Mod. 139. Show. 156. 2, Salk. 442. 2. Wil. 353. 


(«) This caſe was at Nifs Prius at Guildhall. (5) See Dingwall . Dunſter, Dong] 247. 
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Trinity Term, 10. Will. 3. In B. R. 


creax tis bill be never paid, A. is diſcharged, becauſe it is part of his 

N contract that B. ſhould take the bill; but otherwiſe a bill of ex. 
NMesparr. change ſhall never without payment extinguiſh or ſatisfy a prece- 
dent debt or contract; and if only part of a bill of exchange be 

* it ſhall only for that part diſcharge a precedent contract gr 

debt. | | : 


This cafe was concerning 2 bill of exchange drawn by one in 
England, payable to the defendant, who indarſed it to the plaintiff 
ſending it to him for money which he owed him in the way f 
trade; this was in June 1694, which bill was never paid; and the 
defendant inſiſted, that feeing the plaintiff had not returned the hill 
but kept it a long time in his hand after it became payable, that 
therefore it ſhould be as ſo much money paid him. 


But HoLT, Chief Juſtice, ruled it to be no payment (a). 


. (a) See the Bank of England v. Newman, poſt. 241. Lambert v. Oakes, po 
244. Lord v. Francis, poft. 408. FO 
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Caſe 333. | The King againſt Shaw. 
Appeal fromiuſ- AN ORDER was made by two juſtices of the peace againſt Shaw, 
tices muſt be to the reputed father of a baſtard-child; whereupon he appealet 


the next gene to the next general quarter-ſeſſions of the peace, after he had no- 


2 3 tice; where the order of the two juſtices was diſcharged. 


quarter e, The order of ſeſſions being removed by certiorari, it was moved 
S. C. 2. SK. to quaſh it; becauſe by 18. Eliz. c. 3. ſ. 2. the appeal muſt beto 
8 8 the next general ſeſſions ; and it may be there have been a general 
r [one before the next general quarter-ſeſions; as in Londen and 
Rem. 135. Ldaleſex there are four general ſeſſions in the year, beſides tie 
quarter- ſeſſions: | | 


Wherefore the order of ſeſſions was quaſhed (a). 
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(a) But the authority of this caſe is to 2 general guarter-ſeſſert, the court of 
denied; for it is a general rule that every King's bench will not intend that a gavs 
intendment ſhall be made in ſupport of an ſeſſiom intervened between the making 0f 
order of juſtices ; and therefore if an ap- the order and the appeal. Rex v. (x. 
peal be made from an order of baſtardy cheſter, 3. Term Rep. 496. 


Rs  MICHAELMM 


MICHAELMAS TERM, 
The Tenth of William the Third, 
IN. 

2 The King's Bench. 

Fi- John Holt, Kar. Chi.f Juſtice: 
Sir Thomas Rokeby, Kut. | 


Sir John Turton, Kit. e Juſticer. 
R * * * * % * 


Sir Thomas Trevor, Kut. Attorney General. 
John Hawles, E/q. Solicitor General. 


12041 


* Brinſby againſt Gold, Caſe 334. 


IYNDEBITATUS ASSUMPSIT for horſe-meat. The * Action pending 


fendant pleaded an action depending in the ſheriff of London's in an inferior 
court for the ſame cauſe; and held no plea ; becauſe an action Wurt no plea 


in bar to an ace 


pending in an inferior court is no bar to an action in a ſuperior ton in ſuperior 
court for the ſame Tauſe (a). | | court for the 
| : _ ſame caule, 


(a) See 1. Com, Dig. © Abatement” (H, 24). 1. Com. Dig. . Action (K). (L). 


Anonymous. | Cale 3355 
PER Hor r, Chief Fuftice. An action on eſcape is out of the 3 ſerpues 
rule for changing a venue. _ idem audiviſſe à 
| | x 
Anonymous. Caſe 336. 
PER Hear, Chief Juſtice. The plaintiff is not bound to pray yy, may pray 


a tales, but only to bring in the record for trial; if he do not a tals. 
pray a tales, the defendant may. e | 
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Michaelmas Term, 10. Will. 3. In B. R. 


Caſe 337. 85 Pullen gain Benſon. 
| Trinity Term, 10. Hi 3. Roll 102. 


Pleading on a DE BT ox A SHERIFF'S BOND for appearance, on the twentieth 
ſheriff's dond. of November, in the ninth year of William the Third, condi. 


S. C. 2. Salk. tioned. that Tilliam Benſon ſhould arpear in the king's bench die 


8 
628. Lane prox. po?! quinden. Martini Mich. nono Ic]. 


S. C. Holt, 558. 
S. C. 1. Ld. Ry. The os pleaded the ſtatute of 22. Hen. 6. and that 4 


349- bond was delivered by him on the ous. 4 of November, in the 
S. C. Ray. Ent. ninth year of Lillian the Third; and that Villiam Benſon, at the 


35. Eliz. 439. time of the delivery and making of the bond, was taken and arreſted 
443. by the plaintiff, being ſheriff of 7or4bire, by a writ returnable in 


7. Leen. 9s. the king's bench in f7:chaclmas Term laſt paſt; that being ſo in 
3- Com. Dig. his cuitody, he took the ſand bond from him; et hoc paratus eft veri. 


164 
Fre. 


(G. 12, 13). 
Whereupon the plaintiff e ; and ſhewed for cauſe, that 
* 1 205 ] the plea was * double, and wanted a traverſe. 

And THE WHOLE CouRT held the plea to de ill; becauſe FW 
he pleaded the bond to be primo aeliberat. the thirtieth of Men- 
ng he ſhould have traverſed, abjque hoc that he delivered the 
twentieth of November, according to the caſe of Green v. Eden (a) 
for here the date was material ; for ſuppoſe the arreſt was before 
ne return of the writ, and e the return of the writ he took an 

antedated bond, this bond is void; and therefore the date is e 
and ought to be traverſed. 


The date..of = And by Hott, Chief Taftice, The date of the bool is oe 


d is the dcli- 
_ - ji e thing, and the bearing date another; the date of the bong | is the 


Ante, 194. acc delivery of tt. 
W nerefore the plaintiff had judgment. 


(a) Yeiv. 133. Cro. Jac. 8 Benjamin v. Howell, 1. Will. 81. 
See allo Leverly *. Pun, 7. Mod. 16. 20. Viner, 342 and 4. Bac. Abr. 79. 


Caſe 338. The King againſt Richard Rains. 


The ſpiritual MANDAMES to Sir Richard Rains, judge of the prerogative. 
— LC = court, to admit Richard Matis to prove the will of Edith 


wſe to grant the 
probate of a will P inf, old. 

02-20 e "Ri Sir Richard Rains returned, that Watts was named executor, 
becauſe indigent in truſt for three infant children of John Paine deceaſed, brother of 


or inſolvent, or 
compel him to Edith Pinſold; that it appeared, on proof made to him, that the faid 


give fecurity. Richard Watts was very poor, and unable to pay his own debts; 


8. C. ante, 136. and that he abſconded himſelf, whereby the infants and other 

S. C. 2. Salk. legatees were in danger of loſing their legacies ; that in ſuch cafe, 

299. by the eccleſiaſtical law, the foiritual judge may defer to grant 
.C.Cartn.457. 


S. C. 3. Salk. 162. 233. S. C. Holt, 310. S. C. 1. Ld. Ray. 361. S. C. 3. Peer. Wms. 33}. 


Stra 8 57. Fitzg. 125. I. Bar. K. B 280. 1. Black. Rep. 456 2. Atk. 126. 3. Atk. 566, 


* 


Michaelmas Term, 10. Will. 3. In B. R. 


robate until ſuch executor give ſecurity for payment of legacies, 
and that J/atts refuſed to give ſecurity ; for which reaſon he could 
not admit him, but deferred granting the probate. 


And after divers arguments a peremptory mandamus was 
granted, becauſe the eccletiaſtical court cannot demand ſecurity. 
The teſtator 1s the proper judge of the qualifications of his executor. 
peſides, an executor has a temporal intereſt, ad without probate 
cannot ſue. Tre civil and canon law warrant not any ſuch demand 
of ſecurity 3 and though there ſeemed to be ſome equity in the caſe, 
yet the ecclefiaſtical court is not the proper court for equity here 
in England, Wills are of eccietaitical cognizance, but not by 
force of the civil or canon law, butas time out of mind allowed and 
received here; and if you enlarge the power of eccleſiaſtical 
courts, the king's courts may reſtrain you. If a man make a gene- 
ral executor, they will ſue him to account in the ſpiritual court, 


but we will prohibit them; becauſe, by the law of England, the 


executor has all the goods of the * teſtator not diſpoſed of: and 
this has been the reaton of all prohibitions concerning adminiſtra- 
tors on this account; becauſe, by 3r. Edt. 3. they are put in the 
fame caſe with executors. Now in this cafe, ſuppoſe an executor 
will not give ſecurity, what. ſhall become of this will? Can the 
ordinary ahudge him to die inteſtate, and grant adminiſtration 
cum teſlameuto annexo ? An executorſhip being an office, it is fit 
he ſhould take an oath for the due execution thereof; but to give 
a collateral ſecurity, to get other nien to be bound tor him, it is 
22amſt common right. | | | 


3 Anonymous. 


FINE was ſet on ſeveral defendants, whereas the paſtea was 
not returned; whereupon the next day, upon motion, the 
rule for ſetting the fine was diſcharged, | 


Hill againff Vaux. 


| BEL in the ſpiritual court of Lincoln for tithe-milk by a vicar, 
— The defendant alledged a modus, and prayed a prohibition. 
But it appearing on the tuggettion, that by this modus, during that 
part of the year in which the modus was payable, it gave the vicar 
no more than a tenth, which by the law he ought to have through 
the whole year, nor in a more advantageous way, the cuſtom was 


held void, and a prohibition denied. 


In the debate of this caſe a queſtion aroſe, whether it would have 
been a good modus, if it had been alledged that the delivery had been 
at the vicarage- houſe; which depended on this queſtion, whether 
the pariſhioner of common right is obliged to deliver his milk-tithes 
either at the vicarage-houſe or church-porch, as was adjudged in 


261. under the title of Leiceſter . Foy. Latch, 222. Raym. 277. 1. Mod. 229. 
P 3 the 


Tax Kix e 
againſt 
RicKAarD 
RaAiNS. 


[2061 
Vide poltea, 
Hil. 13 ll. 3. 
Blackboruugh 
v. Davis. 


Caſe 339. 


Peſt:a muſt be 
brought in. 


Caſc e 340. 


A mcdus to pay 
part of the thing, 
if the payment 
is not to be 
made in a more 
advantageous 

manner, is not 
gcod. | 


S.C.Carth. 461, 
S. C. 2. Salk. 
656. 

S. C. Holt, 672. 


S. C. 1. Ld. Ray. 


358. 
S. C 6. Mod. 


bunb, 307. 
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- Micheelmgs Term, ro. Will. 3. In B. R. 


Hur, the equity fide of the exchequer, in the caſe of Dad v. Engl. 
a 


VAx. : | 
| And HoLrT, Chicf Juſtice, ſaid, that a pariſhioner is not obliged 
ſo to do of common right, but only to ſet them out; and that there. 
fore, if this had been in the modus, it would have made it a good 
one; and that the caſe of Dad d. Engletan was a mere equitable 
decree, guided by the cuſtom of the neighbouring pariſhes, 


| (2) Raym. 277. 

* | 207 ] | 

Caſe 341 Pool againſt Gardner. | 
If it do not O A MOTION for a prohibition, IT WAS HELD, that where it 
appear on the does not appear in the libel or proceedings that the cognizance 
ER does not belong to the eccleſiaſtical court, * there no prohibition 
court has rot {hall be granted after ſentence. | 


— But where it does appear in the libel, or other proceedings, that 


go after ſen- the cognizance does not belong to the ſpiritual court, there, aſter 


| ence. ſentence, a prohibition thall be granted in all caſes except one; 


which is, where a man is ſued out of the dioceſe, then if he does 
S.C.Carth. 463. . 
has; $2. 25. OX take advantage of it before ſentence, he ſhall not have a pro- 
Bunb. $3. bibition for that cauſe afterwards, becauſe, though the cauſe for 
2. Inſt. 602. that reaſon dees not belong to that ſpiritual court, yet it belongs 


619. | to a Court of that nature, and not to one of the king's courts, 
2. Roll. Abr. | 


318. 1. Salk. 548. 2. Burr. 813. Cowp. 424. 1. Term Rep. 3. 552. Dougl. 378. 363 
2. Term Rep 473. 6. Cem. Dig. Prohibition“ 342. (D.). | | 


Caſe 342. | Edward Yard againſt Ellard. 


If 2 man indebt- A CTION vpon THE CASE, wherein the plaintiff declares, that 
eee whereas the defendant, on the ſixth of June, in the ninth year 
rromiſe pay- Of I illiam the Third, was indebted to the plaintiff and Suſonnab 
ment to the huf. his wife, as executrix of the teſtament of S. T. fix pounds for 
band, the huf- arrears of rent due to S. T. in his life-time ; and fo being indebted, 
band muſt bring in conſideration the faid plaintiff would give him time to pay the 
anon 219% fame until Michaelmas then next following, he promiſed to pay the 
* 1.558. ſaid fix pounds to the ſaid plaintiff at the Feaſt of Michaelmas then 
5. © Carth. 462. ext following; and ſhews, that he gave him time until the then 
5. C. 1. Ld. Ray. next Michaclmas, but that the faid defendant has not paid; and 


368. avers the life of his wife. And on non aſſumpfit pleaded, and ver- 

; Black. Rep. dict for the plaintiff, | 
oz. | 1 2 5 0 

2. Wil. 275. Gol p moved in arreſt of judgment, that this action ſhould have 


Cro. Jac. 10. been brought by the baron and feme, becauſe the debt, which was 

T e e the foundation of the promiſe, was due to the wife as executrix, 

« Fem. (W.). and the money, when recovered, would enſue the nature of the 
- - debt, and be aſſets. = | | 


Bat 
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But THE WHOLE CouRT held the action was well brought by the Epwans 
kuſkand only, as in the caſe of Lea v. Thinne (a) ; and it would . 
have been ill if it had been brought by the wife, becauſe the wife Re. High 
was not privy to the contract; but it is a ſpecial promiſe made to 
the huſband only, to whom the payment is only to be made; and the 
recovery on this promiſe muſt be only by him in his own right; 
which promiſe does not alter the debt, becauſe it 1s not of a higher 
nature, but is a ſort of collateral ſecurity ; and the money reco- 
vered on this promiſe is no part of the perſonal eſtate of the teſta- 
tor; for if the huſband die, his executor ſhali have execution 
thereof: but yet, when it is recovered, it is a deva/tavit in the 


huſband, ſo far as he recovers. 


(a) Y elv. 84. 
Res 2081 


* Savill againſt Roberts, Caſe 343- 


RROR oF A JUDGMENT in an action on the cafe in the court An action on the 
of common pleas, wherein the plaintiff Roberts declares, that caſe lies for 
the defendant, maliciouſly and wickedly intending to oppreſs the ann, 

2 8 hy . 1 . gs a per- 
plaintiff, cauſed him to be maliciouſly indicted of a riot; for that on to be indict- 
he and divers other perſons did ſtop a way whereby the defendant ed for a riet, of 
uſed to carry his tithes; on which indictment he appeared, and was which he was 
acquitted ; by which profecution he was injured in his name, and —_— oy 
put to expences in defending himſelf. On not guilty pleaded, there 
was a verdict for the plaintiff, and cleven pounds damages; and 8. C. 5. Mod. 
judgment for the plaintiff ; and on this a writ of error brought. 395 ay 


2 m 1 . . . A. 13. 5 
THE QUESTION was, Whether this action lies for this malicious . C. Carth. 416. 


proſecution, whereby the plaintiff was put to charges and expences; 8 C. 3. Salk. 
and the court of common pleas were of opinion it did. T 
S. C. 1.Ld. Ray. 


- Har: Chief Juſtice, delivered the opinion of the Court, that 354 


judgment ought to be affirmed, that this point, which has been often S. c. Ray. Ent. 


debated, and of which there had been variety of opinions, might 396- 

be ſettled, In order whereunto, it is neceflary to conſider what are 5. C. Holt, 8. 
the true grounds and reaſons of ſuch actions as theſe ; and it does N 206. 
appear, that there are three ſorts of damages, any one of which is 1. Lev. 52. 


luKicient to ſupport this action. h 1. Saund. 228. 

: : GE h 5. Mod. 223. 
FirsT, Damage to his fame, if the matter whereof he be accuſed 349. 

de ſcandalous. | 1 144. 691. 

| | 3 5 x | I. Abr. 61 
SECONDLY, To his perſon, whereby he is impriſoned. 62. ; 


; > | Bull. N. P. 14. 
Tumprr, To his property, whereby he is put to charges and 25 Hawk. P. © 


expences. | c. 72. f. 2. 


The firſt appears from the caſe of Barns v. Conflantine (a), — DS 


where it is held, that if an indictment for. barratry be preferred, 


() Yclv. 46. Cro. Jac. 32. | | 
P 4 | though 
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though the indictment be erroneous, or found ignoramus, yet an 
action for the party lies, becauſe it contains matter of ſcandal; and 
this was the caſe of Sir And. Henly v. Dr. Burſtali (a), where 
an action upon the caſe was held good for maliciouſiy indicting 
the plaintiff, being a juſtice of peace, {or delivering a vagrant out 


of cuſtody without examination, contrary to law, becauſe it con- 


"1 209 


1 Cro. 239. 


tained matter of ſlander. 


SECONDLY, If there be loſs of liberty: This appears from the 
ſtatute 21. £aw. 1. 2. Inſt. 562. Definit. de Conſpirat. where ſuch 
are defined to be conſpirators « who cauſe children within age to 
te appeal men of felony, whereby they are impriſoned or ſore grieved, 
Ac. ;“ and it was thought neceſſary dy parliament to give the party 
ſatisfaction for ſuch fort of * impriſonment ; wherefore the ſtatute 
of Wejlminjler the Second, c. 12. enacts, That the party acquitted 
ce in a malicious appeal ſhall have damages, with reſpect had to the 
ce impriſonment of his body” but neither of theſe firſt two grounds 
are in this caſe ; wherefore this action muſt be ſupported by the 
third, that is, putting him to charges. | 


THrirDLy, That a man put to anſwer an indictment is put to 
charges is notorious ;z and if fo, it is an injury to his property; 
and if this injury be occaſioned by a malicious profecution, it is 
reaſon and juſtice he ſhould have an action to repair him the injury: 
though of late days it has been queſtioned, yet it has always been 
allowed formerly ; as the 3. Faw. 3. pl. 19. 3. Af. pl. 13, 
11. Hen. 7. pl. 25, 26. Fitz. MN B. 116. Style, 378. Aue 
v. Menger. But it may be objected, againſt the authority of the 
old Books, that thoſe actions were grounded on à conjpiracy, which 
is of an codicus nature; and that without conſpiracy they are not 
maintainable ; but to this it is anſwered, that the conſpiracy was 
nothing in theſe cafes; that was not the ground of theſe actions, but 
the damage ſuftaincd by tae party; for if there be never fo great a 
conſpiracy toindicta man, yet if nothing be done in purſuance of that 
cor.ipiracy, tae party can have no action. The Poulterers Caſe (0), 
and &2:th v. Cranjpaw (c). Now if a man be proſecuted mali- 
ciouily for a treſpais, either wita or without a conſpiracy, it is the 


? 


fame thing; the trouble and expence is the ſame ; and I take it, 
that wherelvever an action of conſpiracy is maintainable againſt 
two, there, if it be a malicious proſecution by one, caſe will lie. 
Theſe actions of conſpiracy, in the old Books, were really but 
actions on the caie : but conſpiracy, properly ſo called, does not 
lie unleſs the party were indicted of a capital crime, F. N. B. 


116. in which action of conſpiracy, properly ſo called, if it be 


brought againſt two, and tne one found guilty, and the other ac- 
quitted, no judgment can be given againſt him who is found guilty. 
11. Jlen. 7. 25, 20. 2. Inft. 562. 1. Saund. 229. And no 
villainous judgment ſhall be given, but where a conſpiracy was to 


(a) Raym. 180. 1. Ven}. 23. 258. S. C. 2. Bulſt. 271. 8. C. Latch, 
(5) p. Co. 59. S. C. Moor, 813. 79. S. C. Palm. 315. S. C. Cro. Car. 
(c} Jones, 93. 3. C. 2. Roll, Rep. 135. ö 


take 
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take away a man's life - and conſpiracy, though nothing be done SAYILL 
thereupon, is a Crime, and puniſhable at the ſuit of che king. 123 
There has been another objection, and that is the opinion of the | 

Judges in the caſe of Sir And. Henly v. Dr. Burſtall (a), who, 

though they held the action lay in the original caſe, yet alſo held, | 

that if a man be indicted of a treſpaſs, or other crime, where there 

was no * flander, and thereof be acquitted, no ſuch action as this * | 210 ] 
lies, contrary to 7. Hen. 4. 31. But that opinion was not material But fe payne 
jn the caſe before them; there was no occaſion for them to ſay it. v. Porter, Ero. 
But ſo far I confeſs, If in this cafe ofa riot, there had been only a Jac- 490. and 
bill preferred, and the jury had returned an ignoramus, no action 2 
would have laid, becaute the matter is net ſcandalous. The party yk. L 
js not impriſoned, neither ſuffers he any damage; for if the jury do tham, 4. Term 
not Rnd the bill, he is not injured; but if he had been impriſoned, Rep. 248. 

the action would lie, though the bill had not been found; and ſo in 

the caſe of ſcandal. Whereas it has been objected, that it will be 

of miſchievous conſequence, by ftopping all proſecutions of this 

kind; and there is no more reaſon in this caſe of a malicious in- 

ditment, than a malicious action; and no man ſhall be reſponſible 

for any damages whatſoever tor ſuing a writ or proſecuting in 

the King's courts. | 


But it is to be conſidered, firſt, That there is a great difference 
between bring eng an action maliciouſly and proſecuting an indict- 
ment maliciouſly; and i2condly, that the notion that no action lies 
for bringing an action maliciouſly, is not to be taken largely 
and univerſaily. but wita ſome reſtrictions: for, firſt, If a man 
bring an action, he either claims a right, or complains of an 
injury; and the law always allows him to take his courſe 
af law to obtain his right, or be ſatisfied for his injury; and 
this is allowed in all courts (b). If a man ſay to another who is 
heir at law, and as heir ſeiſed of lands, You are a baſtard,” 
theſe words are actionable;“ but if he ſay, Lou are a baſtard, 
and Jam heir to the eſtate,” the addition of theſe latter words, 
taough falſe, makes them not actionable, becauſe he claims a right. 
The law has provided that no man ſhould proſecute without Vide x. Saund. 
finding pledges; and that was a ſecurity againſt troubleſome 232 
actions; then if the plaintiff's ſuit be vexatious and groundleſs, he ide 1. Sie. 
{hall be amerced pro falſe clamore; and though theſe amerciaments * 
be now matters of form, and therefore ſeveral acts of parliament 
have given coſts to the defendants, yet we mult judge by the reaſon 
of the law, as it ſtood antiently ; but in cafe of an indictment, there 2. Vent. 36, $7. 
is no proviſion or remedy but by bringing an action; but if it ap- 
pears that the action is brought merely for vexation and oppreſſion, 
the party grieved in ſome caſes ſhall have an action upon the caſe ; 
he ſhall not indeed ſay generally, that he falſly and maliciouſly, 
without probable cauſe, did bring an action, &c. * but if he ſhew + [2111 
any ſpecial matter, whereby it appears to the Court that it was fri- 
yclous and vexatious, he ihall have an action; as in the caſe of 


(2, Ray. 180, 8. C. x. Veat. * 179 4. Co. 16. 
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Saxtty Dato v. Swaine (a) and Sinner v. Gunton (b). There is another 
Daus cafe where an action of this nature will lie, and that is, where 2 
Rowza Ts. ſtranger, who is not at all concerned, will excite another to brin 

an aCtion, whereby he is grieved, an action lies againſt the exciter. 
There are other caſes where this action is allowed; as Carli v. 
7. Vert. 23. 25. Malls (c), Norris v. Palmer (4), and Rudd v. Sherman (4) 
13 but though this ac jon does lie, yet it is an action not to be favoured, 
and ought not to be maintained without rank and expreſs malice 
and iniquity. Therefore, if there be no ſcandal or impriſonment, 
and ignoræmus found, no action lies, though the matter be falſe, 
yet if. tae indictment be fairly proſecuted, no action lies: fo if the 
Court has a juriſdiction, though the matter be ſcandalous, yet if 
there be no malice, no action hes. But in the cafe before us, the 
verdict has found expreſs malice ; and therefore judgment ought to 
be aiErmed. | | | 

(a) 1. Sid. 424. (d) 2. Mod. 51. 

(6) x. Saund. 228. () 1. Dany. Abr. 209. 
(„%) 2. Cro. 291. | | 


Cafe 344. | Anonymous. 


Tiectment. IF XOTICE in ejectment be given to an under. tenant, and he 


does not acquaint his landlord therewith, but ſuffers judgment 
to go againſt him, THE COURT,. upon motion, will not ſuffer exe- 
Cution to be taken out until tae right be tried. 


Caſe 345. 5 _ Martin againſt Gell. 


Statute of Ad- Cask. by pill for goods fold, againſt Francis Gell, Eſq. who 
icons extends pleaded, that he was not Francis Cell, Eig. but merchant, 


niy to proceis 


1 Whercon tbe plaintiff demurred ; and judgment to anſwer over; 


on which out- 


Pory bes. becauſe the ſtatute of Additions extends only to proceſs where 
outlawry lies, and no out.wry lies on a bill. Oh 
s „„ | 
Caſe 346. 1 Jackſon again Pigot. 


A promiſe y A SSUMPSIT on a bill of exchange againſt the acceptor; 


the drawee of a wherein the plaintiff declares, that one Dunkin of Bri/iol, on 


e fe the twenty fifth of March 1696, drew a bill of exchange * on the 
Wag - 9 5 deſendant, payable to the plaintiff within a month; that on the 
r 15 l te. ſixteenth of Hay 1697, the defendant accepted the bill, and pro- 


ren, is gocd. miſed to pay ſecundum tenorem ct ectum billæ. On non aſſunpſt 


C. Carth. 459. ; 4 
S. C. 1.14. "ek poikble, becauſe made a year after the time of payment of the bill 


:t4- » to pay the money according to the bill. 

Luugl 640. : 5 | TS RE - 

W Lcrm Rep. But judgment was given for the plaintiff; for it appearing on the 
EIS Ceclaration, that the acceptance of the bill was after the day of 


— 


7 Michaelmas Term, 10. Will. 3, In B. R. 


Pr, ,,,, ca oi 


int. the ſecundum tenorem ct effeum muſt be underſtood to Jacuzou 
10 lde bill 1 y 3 but if it 174 appeared on the declaration 2 
that the acceptance was before the day of payment by the bill, 
there, upon the evidence, an acceptance after would not have 
maintained the action Ca). | 


(=) See Mitford v. Walcott, acc. poſt. 410. 


— — 


— 4 


The King againſt The Inhabitants of St. Leonard, Caſe 347. 
8 Shoreditch. 


—— x ʃ—2iꝛiQ «c 22 


HE o8URCHWARDENS AND, OVERSEERS, and ſome of the The ſeſſioas 
1 inhabitants of this pariſh made a poor's rate, which was con- may ſet aſide 2 
firmed by two juſtices, in which ſeveral were not taxed for their 5 eas Wag 
perſonal eſtates (which was erroneous), but the whole lay on the , 8 ©: 
real eſtates of the pariſh ; on which ſeveral of the inhabitants ap- be made by the 
pealed to the ſeions; and they ordered, that the {aid rate ſhould be churchwardens, 
annulled, and a new one made. According!y the churchwardens &c. 
made a new rate, both on the rea] and perſonal eſtates; which rate s. C. Salk. 483. 
was confirmed by the two juſtices. But in the new rate there was 524- 

a great inequality, the real eſtates being rated in proportion ten 3 
times more than the perſonal; for which ſeveral of the inhabitants © $i 
appealed again to the ſeſſions, where another order was made to 5. C. Sett. & 
diſcharge the ſaid rate. | | Rem. 256. 


w —— 4 I — LS ey A Ras 2 


And now theſe two orders of ſeſſions being removed by certiorari 
into this court, it was moved to quaſh them; becauſe the ſeſſions 
can only relieve particular perſons grieved by the rate, and cannot 
ſet aſide the whole rate, | 


SED PER TOTAM CurIam, Surely the juſtices at ſeſſions, 
upon an appcal by parzicular perſons grieved, may, if they ſee 
reaſon, ſet alice the whole rate; for the ſtatute 43. Eliz. c. 2. ſ. 6. 
is, that if any perſon or perſons find themſelves aggrieved, it ſhall 
« be lawtul for the juſtices of the peace, at their general quarter- 
„ ſeſhons, to take ſuch order therein as to them ſhall be thought 
convenient; and the ſame to conclude and bind all the ſaid 
„parties.“ * So that the juſtices have a large power; and in x 21 ] | 
both theſe caſes, either on the firſt rate, where the perſonal eſtates [ 3 
were not charged, or upon the ſecond, where they are wn:gqually | 
charged, it is impoſſible for them to give relief, without ſetting aſide 
the whole rate; which therefore they may legally do, being im- 
powered by the act to take order herein according to their qſcre- 
tion; by virtue of which, as they may ſet aſide the whole rate, ſo 
they may make a new rate themſelves, or order the overſeers, 


Ac. and churchwardens to make a new one, as was done in this 
Caſe. - 8 | 


Wherefore theſe two orders were confirmed (a). 


(a) See Rex v. Alresford Eaſt, 2. Ld. 1. Term Rep. 625. Rex v. Cheſhunt, 
Ray, 798. Rex v. Sandwich, Daugl. 2. Term Rep. 623. Rex v. St. Agnes, 
562, Cald, 105, Rex v. Maddern, 3. Term Rep. 480. 

VN 85 The Loveridge 
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Cafe 348. | Loveridge againſt Whitrow. 


Attachment in * THIS CASE it was ruled, that if A. bring debt in London againſt 
LA. B. and attach goods of B. in the hands of C from whoſe poſſe. 
ſion the goods are not removed, and B. by certiorari bring the 
cauſe into the king's bench, and put in bail, the attachment is at 
an end, and C. ought to deliver the goods to B.; which if he do 
not do, B. may have trover or replevin ; but the king's bench 
will not compel] him to deliver them, becauſe he is no party in 
court; and all things now are as if there never had been n 
anachmene. | | SE 


Caſe 349. Hawkins againſt Gardner. 


Part of a bill of CASE N A BILL OF FECHANGE, whereby the defendant pro, 
excbarge cannot miſed to pay to R. A. or order four hundred and ſixty pounds, 
de aſſigned, ſo as RE 1 inti : 
bo indie the in. Who indorſed forty- four pounds thereof to the plaintiff ; who as 
Corſee to an ac- indorſee brought this action for the ſaid forty-four pounds, part of 
ton. the ſaid four hundred and ſixty pounds. The defendant pleaded an 
S. C. x. Salk. inſufficient plea, and the plaintiff demurred. 5 
| jp OY 466. AND IT WAS HELD, that this perſonal contract is entire, ang 
8, C. 1. Ld.Ray. cannot be apportioned and multiplied into ſeveral actions; ſo that 
360. if A. draw a bill of one hundred pounds payable to B. or order, 


Ante, 72 4. B. cannot aſſign fifty pounds thereof, fo as his aſſignee ſhall haye 


* eve 335. an action for the fame; and if B. himſelf bring an action for part, 
de muſt acknowledge ſatisfaction for the reſidue. = 

* [ 214 ] 1 as 

Caſe 350. 8 * Luck againſt Goodwin. 
S. C. 2. Salk. CIRE FACIAS. Exception was taken, that whereas it was 
$59 ſaid, petit judicium pro miſis et cuſtagiis in hac parte, that it 


| may „ Ld Ray. ſhould have been in cd parte : but in hac parte was held good (a). 
I* - 


(2) See Bringar v. Allanſon, 1. Ld. Ray. 532. accord. 


Caſt 351. - Harriſon ag Cage and his Wife. 


Afumpfit by a a TION uPoNx THE CASE, for that in conſideration he pro- 
__ I 7 miſed to marry the wife dum ſola, he promiſed to marry him; 
4 eee 3 that he frequently offered himſelf to her to marry her, but that ſhe 
he bad prom ted had not married him, but married the defendant. On not guilt), 
to marry ker,ihe and verdict for the plaintiff, 

t romited to of : | 

marry him. IT was MOVED in arreſ of judgment, that there was no conſi- 
S. C. 5. Mod. deration ; for though an action will lie for a woman againſt a man 
211. f "> 8 5 5 
. e x. Sal: 24. + 8. C. Carth. 467. 8. C. Holt, 456. S. C. 1 Ld. Ray. 386. S. C. Ray. Ent. 
4253. Ante, 97. 101. 121. 1. Roll Abr. 22. 77. 2. Bulit. 48. 6. Mod. 172. 1. Sid. 180. 
3 Lev. 65. 2. Lalk. 437. 3. Bac. Abr. 574. 1. Bae. Abr. 285. 1. Com. Dig. S vo. 208. 211, 

| N i | for 
+ ; | 


2 
. » 
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for non performance of his promiſe to marry her, yet ſuch an Hi 


action will not lie for a man againſt a woman. 6 N . 


SED ToTA CUR. contra; becauſe if the woman's promiſe did Av Wars. 
not bind her, neither could the man's bind him, decauſe otherwiſe | "8 
there would be no conſideration for the man's promiſe ; and a pro- 
miſe without a conſideration is void : but where there is a promiſe 
againſt a promiſe, one promiſe is the conſideration of the other, 
| becauſe each may have his action againſt the other for non- per- 
formance. Whereupon the plaintiff had judgment. 225 

And in this caſe Hol r, Chief Fufiice, held, that if a man making 
ſuch a promiſe were incapable to perform by reaſon of conſangui- 
nity, &c. it would be there a void promiſe, whereof ſhe might 
diſcharge herſelf, by giving ſpecial matter in evidence on non 


aſſump/it (a). | 


| (a) See Hutton . Manſell, 3. Salk, Fitzg. 175. 275. Lowe v. Peem, 
CO 00 i b 


1 Moor againſt The Manucaptors of Garrett. 5 Caſe 352. 


§cIRE FACIAS AcaAiNnST BAIL, who pleaded, that there was On pleading mf 
no capias againſt the principal. The plaintiff replied, and ſet */ t Gay is 
out a capias prout patet per recordum. The defendant rejoined, en ©? Bring © 
zul tiel record. The plaintiff ſurrejoined, that there was ſuch a 5 
record, and prayed a day to bring it in. Whereupon the defendant 1 8 2. Salk. 


demurred. - . | S.C. Holt, 552. 


' Holt, Chief Juſtice. This way of pleading is out of the 

common courſe. There are two * ways of pleading a record; * [213 ] 
either by craving oper of the record, and if it is not given it is a x 
failure; or he may plead © nul tiel record,” and then a day is given 

to bring it in; but this ſurrejoinder is a third way, and a new 

ons. . - | 


But it was adjudged well enough, and the plaintiff had judo - 
ment (a). | 3 ks 


E 


(a) See Grant v. Burton, acc. poſt. 267. and Creamer v. Wickett, cent. poſt, 
352. 1. Term Rep. 1 50. . 


Goodwin againſt Beakbane. Cale 353- 


IT. var ADJUDGED in this caſe, that in a ſcire facias it is ſuſſi- Sire facts. 
cient that there be fifteen days incluſive between the teſte of the S. C. Carth. 463. 


writ of the firit ſcire facias and the return of the ſecond (a). S. C. Salk. 599. 

8. C Comy 53 4 Stra. 1139 N > my Eliz. 7 2 3 : 4 F pe : N . 8. . Holt. 759. 
. . . - * = 7 kin . : W. a 

Abr. 422, 2. Black. Rep. 922. : 85 : wy "x d. 146. 4. Bac. 


(a) See Peale v. Watſon, 2. Bl, Rep. 922. 


Roſwell 


Michaelmas Term, 10. Will. 3. In B. R. 


Ce 354. Boſwell gan Prior. 
Caſe = oo CTION vron THE CAsE, wherein the plaintiff declared, tha | 
is light, — | . | 
eh = ONS * * he-was poſſeſied of a certain houſe for a term of years yet to 


antient houſe, Some, wherein were twenty-one windows, whereby the light 
good after ver- infer 17 conſuevit et debuit into the hoaſe; that the defendaut 
ct; had been erected a building near the ſaid. houſe, whereby the light was ob- 


Won demurrer. ſtructed. Verdict for the plaintiff, 
S. C. poſt. 635. 


S. C. 6. Mod. AND MOVED in arreſt of judgment, that there was no preſcription 
116. made to the light; and it was not ſo much as ſaid that it wa 
5 by 2. Sk. antiguum ure gg item. | | 

i $ C.Corb. - 41 But verR Curran, Being after verdict, the declaration is good; 
$. C Holt, $oo. it mult be intended that the plaintiff was put to prove it to be an 
S. C. r. Ld. Ray. antient houſe ; and unleſs it had been an antieat houſe and light, 


02. 713. the jury could not have found for the plaintiff, On a demurrer, 
S. S. Lilly, $7. this ſhort way of pleading had not been good. | 
516. | | 

Caſe 355. Anonymous. 


Filing 2 8 poLT, Chief Juſtice. The filing a writ of habeas corpus is 
3 * not an appearance, but a procedendo may go notwithſtanding; 
; but if bail, either common or ſpecial, be put in, then no procedend) 


| ©5701 kan 
Caſe 356. Dupays agaigſt Shepherd (a). = 


A printed pro- FYASE N A WAGER concerning the day of the concluſion of the 
: e peace; and to prove it to be vn the tenth day of September; 
„ ny evidence, the printed proclamation * was produced. ED 
though not : f _ | 
compared with It was objected, that it ought not to be given in evidence, unleſs 
' the record, jt had been examined by the record inrolled in chancery, or proved 
to have beca under the great ſeal. | 


But by HorT, Chief Juſtice, it was held good notwithſtanding; 
and that ſuch things as theſe in print are of as public nature as 2 
public act of parliament z and that even a private act of parliament 
in print, that concerns a whole county, as the act of Bedford- 

Levels, may be given in evidence without comparing it with the 
record (5). | | af : 
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(a) This cafe was at nf pris at morgarſhire, poſt. 403. Rex v. E 
Gwildhall, before Hot r, Chief Fuſtice. 5g. Term Rep. $36. : 
($) See Reg. ©. Inhabitarus of Glas 


V inkeftine 


Michaelmas Term, 16. Will. 3. In B. K. 


Vinkeſtine againſt Ebden. . 
Michaclnas Term, 8. Will. 3. Roll 45. 


1 for an anchor, fails, and cables. On not guilty, a Coods of a hip 
ſpecial verdict found, that the vill of Netocaſtle is an antient maꝝ be diſtram- 
vill, and incorporate time out of mind, known by the name of - = _ ea 
« Mayor and Burgeſſes of Newcaſtle 3” that within the vill ſhipped ö ns 
there had been a cuſtom, time out of mind, for the mayor and bur- it. | 
ſſes, from time to time, to repair the port of the vill; that , 8 
in conſideration thereof, they have uſed to have a toll of avepence 359. 5 : 
a chaldron of all coals exported; and that for default of payment S. C. 1. S. 
they have uſed, by their water- bailiffs for the time being, to diſtrain 248. 
guæcunque bona of the exporter who refuſed to pay the toll, que SR 78. 
per legem terræ fuerunt > it e Then they find, that the & C 2 
defendant was water- bailiff, conſtituted debito modo by the mayor 384. 2 
and burgeſſes; that the plaintiff loaded ſo many chaldron of S. C. Ray. Ex. 
coals, the duty whereof amounted to ſeven pounds; that the 27. 
exporter refuſed to pay it ; and therefore the ſaid anchor, fails, and a — — 
cables, being part of the tackle of the ſaid ſhip of the plaintiff, the 32, ©” 
defendant took them as diſtreſs for the toll, &c. And if theſe goods 2. Mod. gg. 
are in tali caſu per legem terre dſiringibilta, they find for the de- 102. 
fendant; if not, for the plaintiff. 2. Vent. x. 
2. Vent. 50. 
And judgment was given for the defendant ; though it was 2 Lev. 96. 
objected, that the preſcription here is for taking goods of one man 3. Lev. 260. 
for the offence of another; for it is to take the goods of the ex- 2. Stra. 122% 
porter, which is the owner, and not the maſter of the ſhip ; but T. Pac. Abr. 


here the goods are taken from the maſter, and therefore ill. 677. 
ä 2. Bac. Abr. 


Sed per HoLT, Chief Fuſtice, Though to ſpeak properly, in the 108. 
way of trade, the owner of the goods was the exporter, yet as to Gilberes Law 
the duties of the port, the maſter of the ſhip is the exporter, and . 
ſatisfies and diſcharges all ſuch duties; for it would be very unre- 
ſonable to force the mayor and burgeſſes to go and find out the 
* merchant who is the owner : and the conſtant uſage is very rea- + 2173 
ſonable; for without ports there would be no navigation, and with- - 7 
out port duties they could not be repa:red; the duty is to be paid 
by tie trader, whois to reap the benefit of the port. And though 
it is true, that a horſe cannot be diſtrained for rent in a ſmith's 
thop (a), yet there is no ſuch reſtriction where the diſtreſs is for 
perional duties. The duty in this caſe ariſes out of the goods 
laden to be exported ; and by their being laden the duty com- 
mences, and the ſhip becomes chargeable, and d fortiors any part 


() But a gentleman's charict ſtanding provided the owner or his ſervants are not 

at a livery.ſtable may be diſtrained for actually uſing it at the time, Simpſon . 
rent due by the livery-ftable. keeper, Harcourt, 4. Term Rep. 568. So alſo 
Francis v. Wyatt, 3. Burr. 1498. So wearing-apparc! may be diſtrained for 
. allo a tape-loom may be diſtrained, rent, Peake's C.ſcs, 36. | 
Gorton v. Falkener, 4. Term Rep. 565. ; | 


of 


Michaelmas Term, 10. Will. 3. In B. R. 
vixxxsrixx of it. Without doubt, any other goods of the perſon who ought ta 
pay the duty may de diſtrained, as well as thoſe tor which the duty 

Able. | N 


Therefore judgment was given for the plaintiff. 


rr — — 


Caſe 358. Wy Barnes again Geering. 


Vf 2 declara- PARNES, an atterney of the court, brought debt againſt the 
tion is not deli- defendant, but did not deliver a declaration againſt the defend. 
vered by the laſt ant until after the ſecond Term; but ſome time after, and before 
* ae e the defendant had ſigned a non prof. he delivered him a declaration, 

ant may Which the defendant refufed to receive, and then figned his nn 
fign a ren pro}. preſ. and the plaintiff ſigned judgment for want of a plea; 

and is not oblig- 3 | 8 . 
ed to receive a Which was now ſet aſide as irregular ; for the courſe of the 
declaration. Court is, that if a. declaration be not delivered by the laſt day of 
Gab. C. P. 40. the {econd Term, that is on or before it, fitting the Court the laſt 

3. Bulſt. 214. day, the defendant may fign a on pro/. ; and if in ſuch cafe he do 
Cro Jac. 620. not immediately ſign a non prof. though he mayatterwards receivea 
2. Term Rep. « X W, . an } | 

declaration, if he will, yet he is not compellable fo to do; but he 
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£ 3- Term Rep. may well refuſe it. By an expreſs clauſe in tue ſtatute of Hen. 8. 
3 123. there ſhall be no coſts againſt an attorney upon nonſuit. | 
ES See x. Tidd's 325) 
| £ Pract. 223. - : ps 
Fay Caſe 359. Robert againft John Villars, alias Danvers. 
i In civil actions, FIELDING arreſted the defendant in aſſumpfit and try 
1 the recogrizance ver. 8 449 | | 
FH is entered into 


by the bailonly, The defendant now moved, that he might anſwer without put- 
and is no eitep- ting in bail, becauſe he was a peer, viz. Earl of Buckinghan, 
28 Viſcaunt Purbeck, and Baron of Stoke, and fo was free from arreſt; 
that if he ſhould put in bail, it muſt be by the name whereby he is 

| arreſted, which would eſtop him from claiming his peerage, 


SED PER Curiam, In all civil cafes the bail only enter intothe 

[218 ] recognizance, and not the“ party himſelf, and therefore it would 

be no eſtoppe! to him ; that they could not take notice of his peer- 

age otherwiſe than by plea, which could not be until he was in the 

cuſtody of the marſhal; and therefore being by coercion, it would 
not prejudice him. 


* 


So THE Covxr would order nothing, ſed currat lex. 
But HoLT, Chief Juſtice, faid, If this had been a criminal caſe, 


they would diſpenſe with his joining in the recognizance to fave 
the eſtoppel; and that in this they would make the plaintiff declare 
ſpeedily, and not be allowed the uſual time. 


Michaelmas Term, io. Will. 3. In B. R. 

| The King againſt Beere. | Caſe 360, 
JNDICTMENT AGAINST HIM, for that he; deſigning to ſub- vu tenen 
vert the government, did compoſe, make, write, collect, and had fignifies the 
in his cuſtody with an intent to publiſh, ſeveral falſe and ſcandalous ee, them- 
libels againſt the king, in one of which continetur, inter alia, jut 


tenorem et ad effect um ſequentem ; ſetting out the words themſelves. S. C. 2. Salk. 
3 ; | . 5 417. 646. 
On « not guilty” the jury find, that © quoad ſcriptionem, et collec- S. C. 3. Salk. 
« tronem tantum ſeparalium libellorum in indictamento mentionat. _ : 
3 ö n indidtamento ſupponitur;“ .C. Carth. 40%. 
fuit inde culpabilis prout in md! nto ſupp and as to 8. C. Holt, 422. 


al other things mentioned in the indictment “ not guilty.” 44 
| | 3 ac: 414. 
And after ſeveral exceptions in arrelt of judgment, Vide x. Sid. 


Tux CourT delivered their opinions ſeriatim that the indict- 219. 


ment was ſufficient, and that there was a ſufficient crime found in 5: SH 
| ugl. 184. 


the verdict to charge the defendant. 3- T 
Holler, Chief Fuſtice. The objection to the indictment is, that 429: wn. 

the charge is not certain, but only . juxta tenorem et ad effettum ſe- 

tc quentem.” Suppoſing it had been * adzfettum” on] Ys I ſhould have 

been of opinion that it had been too uncertain; but“ juxta tenoremꝰ 

render it certain enough. Juxta, as a prepoſition, ſignifies the 

ſame as ſecundum in the civil law ; and fo it does in the common 

law, as juxta formam ſtatuti. So in the caſe of Chapman v. Dal. 

un (a). Then ſuppoſe “ ſecundum tenorem” were the words, 

« tenor” ſignifies the very words, as *© cujus tenor ſeguitur in hee 

&« yerba.” In debt on a bond in the Regi/ter, 169.6. ina certiorari 

to remove the tranſcript of a record or fine, the king ſignifies that 

he is willing to be certified /uper tenorem finis; which proves 

tranſcriptum and tenzrem to be the fame ; ſo that juxta tenorem does 

| here ſignify the very ſame words themſelves, or an exact tranſcript 

of the very words; and if, on the trial, the words in the livel had 

not been exactly * the ſame with the words in the indictment, the # [21 ] 

defendant could not have been found guilty. Then if juxta teno- 9 

rem be certain enough, ad effeffum cannot make them uncertain, 

for utile per inutile non vitiatur. This indeed is not the antient 

formal way, but introduced of late years; and the firſt time it was 

ever debated was in the caſe of Ford v. Bennet (b), which was a 

ſpecial action on the caſe, for preferring a ſcandalous petition againſt 

him to King Charles the Second, & ad t:norem et e fectum ſeguentem; 

and it was ruled on debate to be certain enough ; and the ſame was 

armed afterwards in the exchequer-chamber ; and fince that there 

have been icveral precedents to the ſame purpoſe; as The King v. 


Fuller (c). 


(2) Plowd. 28 5. Co. Ent. 116. (e) Michaelmas Term, 4. . & 
(5) In the king's bench, in Hilary Mary, No. 42. 1. Ld, Ray. 50y.—Ses 
Term, 34. & 35, Car, 2. Rell 1154. pot. 309. | 

1. Ld. Ray. 415. | | | 


You, MI. 8 | Befere 


Eee aaa e 2: 5 n * 

1 TF TOY EC or at 4X |, 4 by Fs 2 wy r 7 9 10 

3 by at; et ua bi rare © bf I — 22 N ; erte We; 
Cf e e ,,, oĩll ] Ma A el LT OBE Fon hr ee 
ISS k 


Ew lenny bags: bs ; 
F l, ge. „ 257 25 bf 12 24 AAS 25 > 2 4 . 2 GY ES * 5 © max 28 N 3 9 25 bo : 5 þ 2 i 
: Perry taps ( e kt ; AS) :* 34-7066 32, 
y bo 2 175 : mat Ci, A TY 


525 ts” 


e Ib ns 3 > 2 
e eee ee eee e er 


FFC 


Fee. 3 8 MY 
Zr 
W e r K - 


- 8 i n 
. N e, ee e 


| _ 
g 
gt 6 TO RAI, 
r e 
been en ea eee 


A 
4 
1 
* 2 
2 
4 
+8 
£ 
IP 
i} 
--3 
N 
LY 
8 
IF 
23 
. 
19 5 
=_ 
1 
1 3 


> 
4", Lab: of 
Co OY 


— „52 ry - —_—_ \ 
* 1 3 © " * 2 » 
5 26 . "= Seen 75 
£ Job? 4s. r ene eee 
eee e, WE eee r 
SS ar 


Sn 
— . N 
ß io alot AS 
7 , „ op + < Fog e fotes-* ** . 25 
- ts Exc, N 13 * L n 


<4 


' CHLOE LE REO „ 
er 1. abt > 4 it 
as ks A, 


SIA {> hay ae 


— 
. * e 
5 flaps, 9 yo * 
E 


aA 
$a 


Dp DOR ont, 


ö 2 £ $5 4 
> nr in 
Iv n n 

6 - ah; Ln waar 
* 5 
50 A ON yy) 


CAST ot 
* 


— 1 E 7 — 
Xt * > 1 Ss > "4 
D "A * = U > 4 — 2 * . 7 
pr er robs; Ye "ey * n 
7 4 rears” \ 


1 - 
„ 

. R 
D 


the purpoſe 


ſence. 


eee ee e e 
N of a 


PPP 


"Michaclmae Term, 10. Will. 3. In B. R. 


To copy a libel, Before I come to the objections againſt the verdict, I ſhall con. 


knowing it to ſider whether it be not criminal to write a libel, though a man he 
ww yrs _ not the compoſer or contriver thereof; and certainly it is a great 
publication, is and heinous offence : A libel conſiſts not in words and feandaloys 
an indictable of- matter only, for that is not of itſelf ſufficient, though ſpoken with 
never ſo much malice; but it is the putting in writing, or pro- 
Moor, 627. $13. Curing to be put in writing; for if the words are not written, heis 
9. Co. 59. not guilty of the libel. A libel, as ſuch, is a ſpecihc offence; and 
2. Salk. 418. jt is the writing libellous words and ſentences, that makes the of. 
- LOH fence; and in all cafes, where a man does an act, which a& caufes 
37. the thing to be what it is, ſuch a one is to be conſidered and con- 
| ſtrued the doer of it; and this rule holds as well in great offences 
as in ſmall. If A. contrive treaſonable matter, and dictate it to 
B. and B. write it, it is treaſon in B. as well as in A. If an a 
of parliament make a felony, as in cafe of rape or ſodomy, and 
ſay nothing of abettors, if B. accompany A. while he does the 
fact, and guards the door, B. is guilty of felony as well as J. 
though the ſtatute ſpeaks of the principals only (a). So in all 
lower offences procurers are principals ; as if A. hold B. while C. 
beats him, A. is guilty of the batterv ; and it would be very ſtrange, 
if in this caſe only, he who contributes as much to the doing of 
a thing, as he that did it, ſhould be innocent. And whereas 
Lamb's Caſe {b) has been objected ; that cafe muſt de expound. 
ed by tie report of the fame caſe in Moor (c), where it is reported 
to have been reſolved, that the writer of a libel is, in judgment cf 
law, the contriver; and then Co#e's Caſe, that he who is convicted 
of a libel muſt be contriver, procurer, or publiſher, is good law, 
@ [ 220 | but otherwiſe not. But® taking it in its reſtrained ſenſe, it will 
not affect this caſe; for the queſtion was not concerning the 
writing or making the libel, but about the publication thereof; 
and they held, that the writing the copy of a libel, as indeed 
writing the original libel itſelf, is no publication thereof, but only 
an evidence of a publication ; the queſtion there being, not how 
far the writing the copy of a libel is criminal, but whether the 
_ writing a copy be a publication? which indeed it is not; if there 
has been a publication of it proved, it is evidence that it was by 
him that had it in his cuſtody. | 


Burt it isnotcri- It has further been objected, that there may be a lawful copy 
minal to Copy 2 of a libel; as a man may write out a copy of a libel to carry it to 
_ ge gr a magiitrate; a Jtucent may take a copy of it at the bar for his 
circulate the de- inſtructions; all theſe things I own may be lawfully done; but 
tamation it con- then, where a thing abſtractedly is unlawful in itſelf, there muſt 
tainn. be ſome other matter to legitimate it, which otherwiſe would be 
Moor, 813. Unlawful; and that mult appear to the Court upon evidence, and 

then the party will not be convicted; beſides, if a man lawfully 

take a copy of a libel in a lawful manner, that is no libel, becauſe 
it is not ad infemiam of the party concerned, which every libel 1s 


3. nfl. 174. Is an appolite caſe ; there John de Northampton is 


(#) 3. Inſt. 59. (%) 9. Co. 59. 0 Moor, 813. 
my” charged 


Michaelmas Term, 10. Will. 3. In B. R. 


charged with writing only, and not any mention made of publica- Tux King 


againſt 


tion, and writing only is confeſſed ; but the Court were very ten- fix. 


der in their puniſhment, in regard he was an attorney. 


I need not go ſo far in this caſe as to give any opinion, whether the To copy the co- 
writing a copy be a libel or no; for ſuppoſing it be not; then it could BY of 2 libel @ 
not have been given in evidenceagainſtthedefendant, for he is found 
guilty of writing a libel ; that is a conviction of writing an original 
one, if a copy be not a libel, But indeed I think, that the taking 

the copy of a libel is a libel, becauſe it be en all that is ne- 
ceſſary to the making of a libel; it has the ſame ſcandalous matter 
in it, and the ſame miſchievous conſequences attending it at firſt; 
por it is by this means perpetuated, and it may come into the hands 

of other men. and be publiſhed after the death of the copyer; and 

if men might take copies with impunity, by the ſame rate print- 
ing of them would be no offence, and then farewel to all govern- 
ment. hy” = 
The defendant has had great favour in this verdict ; for when a N ramen 
libel is produced, written with the proper hand of a man, and the 1. Vent. 37. 
author of it is not known, this puts the * proof on him; and if he & 221 1 
cannot produce the compoſer, the verdict ſhall be againſt him, 
and ſhall be as bad as taking one in poſſeſſion of a horſe that is 
ſtolen. | | © rh 

As to THE SECOND OBJECTION againſt the verdict, that this On an india. 
amounts to an acquittal, becauſe the defendant being charged with Went for ©* com- 
the compoſing, writing, and making, and being found not guilty . Pifing a 3 
of the making and compoſing, he is alſo found not guilty of the 4 3 
writing, or otherwiſe the verdict is repugnant and void: As to verdict of not 
this it may be anſwered, that writing is a making, but it is but gvilty as to the 
one ſort of making; making is the genus, and contriving com- 1 and com- 
poſing and writing are he ſpecies of it; then the finding nat guilty 54 2 
of all but the writing finds him not guilty of any ſpecies of libel 3 my 
but writing; and this notion of libel is as old as the law. Libel- 
ling a private man is a moral offence, but when it is againſt the © SOR 
government it tends to the deſtruction of it. So it is in the civil | 
law, 7uft. Inſt. lib. 4. tit. 4. de injuriis; and J cite this authority 
becauſe Bracton, lib. 3. c. 36. f. 155. ſeems to have tranſcribed 
this ſentence from Fuſlinian: and therefore judgment ought to be 
for the king. | | 


Tux rox and RokEBy, Juſtices, were of the ſame opinion as 
to the ſeveral points relating to the indictment and verdict, and 
cited ſome cafes to prove that the writing a libel without publiſh- 
ing it was puniſhable in the ſtar- chamber. Hob. bz. 121. 215. 


Pop. 139. 12. Co. 35. 


And afterwards the defendant was fined five hundred marks, and 
ordered to appear at the ſeſſions at Exeter, and to make ſubmiſſio. i 
ina form of words to be preſcribed him; but the laſt day of the 
Term his fine was remitted to one hundred marks. | 


222 | Clayton 


Michaelmas Term, 10. Will. 3. In B. R. 


Caſe 361. SE, layton agalnſt Kynaſton. 


| Two deeds. CEAYTON, executor of Milliam IVinterſhall, brought cove. 

: _ at the nant againſt Edward Kynaf!on, and the plaintiff declared on 
ume, not - 

en ee articles of agreement, the tenth of Hay 1676, between Kill. 
to each other, £7*W, Kynaſton and others the king's players on one part, and 

not to be con- Mintenſball on the other; wherein © it was jointly and leverally 
+ ham defea. 4 agreed, that if the ſaid William I interſball ſhould be minded to 
ces. c leave off acting, and give notice thereof in writing, &c. that he 


4 POR 415. © ſhould have five ſhillings allowed him every acting day, &e. 
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"2 ne os © And if the faid 7/illiam TYinterſball ſhould happen to die befor 

i » LCs 573: & ſuch notice in writing, that then one hundred pounds ſhould be 

5 5. C. 3. Sak. paid to his executor within ſix months after his death, provided 

45 3 8 e 0 * 

1 298. <« that ſuch notice ſhould not be given but in an acting week,” 

wy S C. Holt, 178. The plaintiff aſſigns for breach, that Vinterſball * after the 
9 2 making of the indenture aforeſaid died at London, the ſeventh of 


al 
Y | 
1 
N 
* 


* 8 | 7 1679, and that the hundred pounds was not paid within de 
Cro. Car. 426. months after his death. The defendant pleaded, that at the 
Cro. Jac. zoo. time of making of the aforefaid indenture, another indenture was 
623. made between the ſaid Winterſball and Thomas Killigrem on the 
we part, and Edward Kynaſton on the other part; whereby « it 
7 | 222 ] * was jointly and ſeverally agreed, that if, &c.” ſetting out ver- 
. batim the fame covenants and agreements as in the former inden- 
tures, © the ſaid Kyna/ten ſhould have a mind to leave off acting, 
„ he ſhould be diſcharged from all debts, ſums of money, con- 

« tracts and promiſes for the uſe of the ſociety, or concerning the | 
« fame, &c.” And then he faith, that two years before the death 
of William Minterſpall he gave notice, according to the covenant, 
of his intention to leave off acting, and accordingly two years before 
IVigterfhalPs death left off acting, whereby he became diſcharged 
from the ſaid covenant, and from paying the hundred pounds, and 
prays judgment. And thereon the plaintiff demurred, 


HoLT, Chief Jaſtice, delivered the judgment of the Court, 
that the deed pleaded by the defendant was no defeaſance of the 
deed declared on by the plaintiff, becauſe both the deeds were 
made at one and the ſame time. It can never be the intention of 
the parties that they ſhould defeat each other, and one deed has no 
reference to the other, as in all thoſe caſes that have been con- 
ſtrued to be de feaſances; for if Xyna/ton by deſiſting ſhall be diſ- 
charged of his covenant, Winterſpall's ſecurity would be very 
much diminiſhed, it not totally deftroyed, and it may be the ſeveral 
remedy is alſo: For where two are jointly and ſeverally bound ina 
bond, a releaſe to one diſcharges the other. But he ſaid he would 

not give any opinion what the law would be in ſuch caſe, in tix 

caſe of covenant ; but that the joint remedy is deſtroyed, is without 
doubt; and certainly it could never be the intent of the parties 

. that the deed ſhould be void as ſoon as it was made. But if A. be 
obliged to B. and then B. reciting the obligation covenants to 

fave him harmleſs abſolutely or upon contingency, this amounts 9 
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an abſolute defeaſance in one caſe, and after the contingency hap- Crarrow 
dens in the other caſe, to prevent circuity of action; but here is no _ ,t 
relation between the two deeds, and the words of the covenant are KYXASTOX. 
e to be diſcharged and faved harmleſs abſolutely, or upon a contin- 

« gency, &c. before made, or afterwards to be made; but no men- 

tion is made of ſecurity given at the ſame time; befides that, the 

intent of the parties was that they ſhould be mutual ſecurities ; 

and therefore one & deed could not be a defeaſance to the other, * 223 


And judgment was given for the plaintiff. 


The King againſt Gall. Cale 362. 


HOLZ, Chief Juſtice, delivered the opinion of ten of the The 21. Fac. 1. 
Judges, who met at Ser, egnts Inn upon ſome queſtions upon - + = ig 


the ſtatute 21. Face I, C. 4» quent ſtatutes. 


FixsT, That that ſtatute does not extend to any offence newly 
created by any ſtatute made ſince ; ſo that ſubſequent penal ſtatutes | 


xe not reſtrained thereby (4). 


SECONDLY, That no action of debt lies on the ſtatute 5. Elix. All popular ac- 
c. 4. or any penal ſtatute by a common informer in a foreign biens and proſe. 
county, but is taken away by the ſtatute of 21. Jac. I. c. 4. but if 2 Sn 
the fact was committed in the county where the king's bench fits, fore 21. Fac. * 
then it may be brought in the king's bench, but not otherwiſe (5); c. 4 muſt be 


and he denied the caſe of Barnes v. Hughs (c) to be law. pn e 
3 5 F re 
And per Hol r, Chief Fuftice, ROKEBY and Tux rox, Juſtices, was committed. 
if a ſubſequent act be made that gives a popular action, you muſt s. C. Holt, 363. 
in debt lay it in the proper county; and though the party go out See 4. Hawk. 


im b awry. P. C. ch. 26, 
of the county, you may proceed againſt him by outlawry „ 
() See Hicks? Caſe, 1. Salk. 372. the common pleas purſuant to this reſo- | 
and Shipman v. Henbeſt, 4. Term Rep. lution on the ſtatute 5. Ela. Vide ante, 
1s"; © 31. and Hob. 327. acc.; Salk. 373. 
(5) Norx, In Michaelmas Term, Carth. 465. 3. Lev. 71. cont. : 
3. Queen Anne, a judgment was given in e) I, Sid. 400. 1. Vent. 8, 
Heylin againſt Haſtings. _ Caſe 363. 


JNDEBITATUS ASSUMPSIT by an executor, for goods A promiſe to 
and wares fold and delivered by his teſtator. The cefendant 3 executor in 


e words, 


pleaded non aſſumpſit infra ſex gnnas, and the proof on the trial was, 4 p,.. 
that the my 2 12 delivered above ſix years before the . ph md 
action brought, viz. in the year 1686, after which the plaintiff's “ you,” will a- 
teſtator died; and in the year 1695, the plaintiff delivered the de- void the Ratute | 
ſendant a bill of the ſaid goods. The defendant denied that he -nitations. 

> S. & 5. 
425. S. C. 1. Salk. 29. S. C. Carth. 470. S. C. Holt, 427. S. C. Comy. 54. 8. 05 2 
Ray. 389. Gilb. L. E. 178. 2. Ld. Ray. 1101. Bull. N. P. 148. 3. Bac. Abr. 5217, 
Cowp. 548. Dougl. 629. 2. Burr. 1099. 2. Term Rep. 760. 5 


GE, 3 
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e had them, but faid, © Prove it, and I will pay you ;” and now on 
Bb 5, this trial the plaintiff proved that the defendant had the goods. 
The queſtion was, Whether this might be given in evidence on 
this general declaration, and whether this promiſe brought the 
party out of the ſtatute of Limitations ? | 


A CASE being made and advice had thereon, all the Judges at 

Serjeants Inn, except LxcHMERE, as Hor, Chief Juſtice, de. 

clared, were of opinion, that this ſpecial promiſe of the defendant 

amounted to a waiver of the ſtatute of Limitations, and that this 

matter might well be given in evidence on this general declara- 

| tion; and that proof of the delivery of the goods was to be made 
» f 224 ] on the trial in this ꝰ action, it being no more than if he had faid, 
f F had the goods, I will pay for them.” 


HeLT, Chief Fuftice, likewiſe declared, that all the Judges 
were of opinion, that a bare ac&newledgment of the debt does not 
amount to a new promiſe (a); which | 
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| Roxrmy, Juſtice, compared to the cafe of trover and conver. 
ſion, where demand and refuſal is evidence of a converſion, but 


not a convertion it{elf, | 

(a) But it is now ſettled, that an ac- direct terms, Bull. N. P. 149. See alſo 
trotuledgment of a debt will avoid the ſta- 2. Vent. 151. Prec. Chan. 38 5. 
tute, Vea v. Fouraker, 2. Burr. 1099. 548. Dougl 651. and Auttin v. Baker, 
although ſuch acknowledgment be not in poſt. 250. necis. "F321 
Cafe 354 The King again Duncomb. * 
A nendment. THE ATTORNEY-GENERAL moved for leave to amend 

| an information againſt Durcomb, wherein the name of a com- 


miſſioner of exciſe was miſtaken ; and granted. 


A jurycanrothe And that THE MASTER might ſtrike a jury by conſent ; which 
ruck by the was alſo granted, being only a caſe of miſdemeanor ; but not in 
maſter in capital capital cafes, for then the prifoner would loſe his challenges; and 


Fals. it was never afked to replead upon mending information. In caſe 
of miſdemeanor THE CORONER returns forty-eight, but not in ca- 
pita] caſes. 

Caſe 355. Bridget Baily's Caſe. 


Service for one NEILEGET BAILY, before the twenty-fifth of March 1695 
png = _ was a ſettled inhabitant in the pariſh of Overton in Hampſhire; 
* ny "aa gocd and then, about the ſaid twenty-fifth of March, ſhe contracted with 
—— John Qrpwoord of Steventon, for e ee to ſerve him from 
8 C. 3:Salk.257. the ſaid twenty- fifth of March to the Michaelmas following, which 
S. C. Sett, & ſhe accordingly did; and then ſhe made a new contract with him 
Rem, 247. to ſerye him for a longer time, by virtue of which ſhe ſerved him 
| for a longer time, from Micbaelmas until the April apt. 

| | an 


oY 
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Axp ir WAS HELD, that though there was not an entire con- Barpger 
tract for a twelvemonth, yet there being a ſervice for a twelve- Bars Care. 
month it gained her a ſettlement, according to the 9. Will. 3. 


c. 20. (a). | 
(=] See Mr. Conſt's Poor Laws, 2. vol. page 415 to 454- 


Anonymous. Caſe 365. 


T was moved for leave to file an information again the mayor Judgment on an 
and common- council of Hertford in the name of Sir Samuel formation in 
Afbtree, to know by what warrant they admitted foreigners and —_— — 
ſtrangers to the freedom of the town, alledging that this was no final if againſt 
uo warrante in the name or at the proſecution of the king, but the defendant. 
only a method to try a right, whether the mayor and common- , [ — ] 
council could, contrary to the expreſs words of the charter, as it 5 
appeared, admit thoſe to the freedom of the town who were See 9. An. 6. 
ſtrangers and not inhabitants therein, and produced four or ave ** 


precedents in the time of King Charles the Firſt. 


And after ſeveral motions THE COURT gave leave to file an in- 
formation, becauſe the injured freemen of the town could have no 
other way to remedy themſelves, or to try their right. 


In this caſe HoLT, Chief Fuftice, ſaid, that a guo warrants was 
in the nature of a writ of right, to which the defendant can have 
no plea but to ju/?:fy or diſclaim, and cannot plead not guilty; and 
that judgment both for and againft the king is final. But the 
judgment in an information in nature of us warranto, if againſt 
the defendant, is final, but not if againſt the king; and that in 
this caſe the right is in the corporation, and the execution only in 
the mayor and aldermen, Vide 1. Sid. 86. 9. Co. 28. 4. 


2. Infl. 282, 


Coot againſt Lynch. Caſe 367. 
UDGMENT was given for the plaintiff in Ireland, and coſts On = Judge 


J were taxed, and error was brought in the king's bench here (a), 4 R. on writ 
and judgment affirmed, and coſts taxed ; and afterwards a writ of of error out of 
error was brought in the parliament here, and the judgment affirm- Feland, execu- 


ed, and a capias ſued againſt the defendant for all coſts given here. den muſt be by 
| writ in Irdand. 


And, after ſeveral arguments and eonſideration of the Court, the C. 8. Mod. 
execution was ſet aſide; for it was faid by HoLT, Chief Juſtice, 4 * 
that in this caſe one could not have a capias in any county of Eng- S. C. Salk. 321. 
land, becauſe the cauſe of action aroſe in Ireland, and there the S. C. Carch. 
venue is laid, and therefore the original capias ought to iſſue in ne Holt, 372 
. C. Holt, 372. 


8. C. 1. Ld. Ray. 472. S. C. Lilly Ent. 225. 271. Ray. 427. Yelv. 118. Cro. Jac. 535. 
7. Bac. Abr. 357. Cowp. 535. f , 


() See 6. Ces. 1. c. . and 22. Gee. 3. C. 1. . 
4 treland, 


*> 
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Coor Treland, but no capias could iſſue out of the king's bench in Trelaaa 
and therefore not here; neither an original capias, nor a teftatum 
capias; but the method is to iſſue out a writ reciting all the proceed. 
ings here, directed to the Chief Juſtice of the king's bench in Ireland 
and there execution ſha}l be ſued out for all (for though the judg. 
ment be affirmed here, yet the law ſuppoſes the party commorant 
in Ireland), for the coſts are but acceſſory to the judgment; and 
ſuch mandatory writ determines the writ of error here, and reſtores 
the cauſe in {reland (a). | | 


And it was alſo ſaid by HoLT, Chief Fuftice, that it is the true 
record which comes here out of Ireland, and not the tranſcript ; 
# [ 226 ] but when it comes here it is the true record, and not * before, 

a4dand that which is in Ireland ceaſes to be a record. And ſo it is of 
| a record of the common pleas that comes hither by writ of error. 


(a) Poſt Mich. 11. Vill. 3. Dillon v. Walcott, Cro. Car 523. Bp. Offory centra, 


Caſe 368. The King avainſt Fell, Keeper of Newgate. 


An indiQment FELL was indicted for the eſcape of Berienhead, who was com- 
agunft rhe mitted for high treaſon in conſpiring the death of the king, 


| _— * Upon not guilty pleaded, and verdict againſt the defendant, 


_ ya che IT was MOYED ia arre of judgment, that the indictment was 
tody pre a pro. ONLY» that Fel! ſuffered Berkenhead to eſcape, being in his cuſtody 
diciene, ill, not pra alta preditione prædict. and did not ſhe that he wasco m- 
ſaying he was mitted for high treaſon to the cuſtody of the defendant. 
committed for 2 
it. | And for this exception judgment was arreſted; for it was faid 
S. C x. Mod. by HoLT, Chief Juſtice, that he might be in cuſtody for debt, 
414. riot, &c. and another might go before a ſecretary of ſtate or juſtice 
5. S Sa. 272: of peace, and ſwear high treaſon againſt him, in that caſe he is in 
S. C. Holt. 279. 1 . 
S. C. 1. Id. cuſtody of Fell charged with high treaſon; but becauſe he was not 
Ray. 424. committed to Fell for high treaſon, he ſhall not anſwer for his 
Ante, 25. eſcape as for the eſcape of one committed for high treaſon: the 
go” pa 72. 86. precedents are cjus ex cauſd commiſſus fuit. 
Comb. 224-295 ANOTHER OBJECTION was, that it was ſaid, that Berkenhead 
was committed priſone de Newgate ſub cuſtodid vic. whereby it 
did not appear that he was committed to the cuſtody of Fell; and 
that to fay he was committed priſonæ was inſenſible, for he cannot 
be committed to a place but to a perſon, &c. EI 


* 12 NR 
. oe 
„ 


* 


As to the firſt part of the objection, it was held well enough; 
for ir B. be committed to the ſheriff, and the gaoler lets him 
eſcape, the gaoler is liable; and though ſome doubt has been 
made whether the ſheriff be liable in ſuch caſe, | 

Yet by HoLT, Chief Tuſtice, without doubt he is, for by the 
14. Edw. 3. c. 10. the ſheriff is to put in ſuch keepers for whom 
he will anſwer; and the 19. Hen. 7. c. 10. which reſtores oy 
_ E ee gc 
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Michaelmas Term, 10. Will. 3. In B. R. 
aols to the ſheriff, ſays, that he ſhall be anſwerable for the eſcapes Tar Kang 


— the gaol belongs to him (a). | . 
As to the other part of the objection, HoLT, Chief Juſtice, ſaid, 
that © commiſſus fuit priſanæ, or * Turri London.“ was good; 
and ſo were the precedents. 8 | 
But for the firſt objection judgment was arreſted. *[ 227] 


Another indictment was againſt him for the eſcape of one The ſheriff can- 
Iray, convicted of a miſdemeanor for attempting to counterfeit not delay the 
chequer bills (5) 3 and after judgment that he ſhould ftand in the 3 1 
pillory) the ſheriff out of favour delayed the execution beyond the ae 2 
uſual time, and in that time Mray eſcaped; and on the indictment, time. 


Fall, being found guilty, was now in court to be fined. 


Hol r, Chief Fuftice. In this caſe the ſheriff ought to be pro- 

ſecuted and fined grievoully, for the 1 ought to be executed 
in convenient time, and the ſheriff's reſpiting it is an affront to 
| the juſtice of the nation; but however that is no excuſe to Fell. 


If here Fell had retaken the malefactor before an indictment it a perſon con- 


found againſt him for the eſcape, he ought not afterwards to be vidtedefa ne- 
:  meanor eſcape, 


Witt he eſcape. i 

troubled for the eſcape | = © _ 
And he was fined forty marks, before the gaoler 

| , is indicted for it, 


he ſhall not be troubled for the eſcape.— Vide 3. Co. 52. b. fmilc, 


(a) See Sanderfon v. Baker, 3. Wilſ. benefit of clergy by 9. Ces. 1. c, 12. and 
316, Woodgate v. Knatchbull, 2. Term 25. Geo. 3. c. 2. Sce 2. Hawk. P. C. 
Rep. 148. 156. 7th edit. ch. 51,1. 33. 

(5) This is now felony without the 1 


Ward again/t Everard. | Caſe 369. 
Hilary Term 7. Will. 3. Roll 918. 


N REPLEVIN the defendant avowed as bailiff to Carina and “ Equally to be 
Elizabeth Cromwell, for that Sir Robert Carr was ſeiſed in fee divided” will 
of the place where, &c. and being fo ſeiſed, granted an annuity or t mate a te- 
annual rent of one hundred pounds to Carina, Elizabeth, Anne, 3 pig 8 
Hary, and Efther Cromwell, during their lives, and the life of the as it does * 
turyivor, to be equally divided between them, viz. twenty pounds will. 
tor each of them during their lives, and after the death of the firſt 3 C. comb 
of them, that her part ſhould be equally divided among the ſur- 329. : 
| Vivors; and then follows the ſame limitation, if the ſecond and S. C. Carth. 340. 


third die; but when it comes to the two laſt, there is no limitation - I —_ 4. 185 
. C. 5, Mod 


of the ſurvivorſhip between them. That Carina and Elizabeth 
were the two ſurvivors, and for rent arrear, as bailiff to them, 5. C. Holt, 368. 
the defendant avows, &c. The plaintiff in bar of the avowry S. C. 2. Ld. 
pleads, that by an act of parliament all conveyances made by Sir Ray: 422. 


K. Carr, made before April 1630, were made void; and that this 2 — 
5 . . = 


7 Com. 329. Cowp. 660. 1. Peer Wms. 96. 1. Bro. P. C. 183. 
e conxeyance 
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Ws conveyance was ſuch. Upon iſſue joined, a verdict was found for 


— the avowant. 
EVIA4A2 . | 


AND fr was MovED in arreſt of judgment, that the avg 
was ill, becauſe by the grant the grantees were tenants in com. 
mon of this rent, and theretore could not join in the avowry, but 
ſhould avow ſeverally. 5 EY 1 5 


And it was adjudged PER CVRIAM, that they were jointenantz: 

for when Sir Robert Carr had granted an annuity to five, the 

# [ 248 ] * words © equally to be divided” ſhall not make a tenancy in 
common in a deed, and the limitation of twenty pounds a- piece is 

only by way of diſtribution, and not ſevering the grant; and the 
compared it to Knight's Caſe (a), where it is held, that the rent 

iſſues out of the entirety, and the © vi ten pounds for one,” &c. 

was only an indication of the ſeveral values and rates of the land 

demiſed ; for when the grantor had granted one reat of one hun. 

| dred pounds to five, it is repugnant afterwards to make it a ſeyer;] 
Quoted in this rent of twenty pounds a- piece; as if one grant two acres to two, 
caſe, 1. In. 189. habendum one acre to one, and the other acre to the other. So a rent 
Litt. ſ. 298. granted to two copyholders by a third, of twenty pounds, viz, ten 


2. Roll. Abr. 90. pounds to one, and ten pounds to the other, makes it not a te- 


Style, 211. : c mitati 
Yee. nancy in common (5); fo here a limitation of twenty pounds to 


x. Inft. 180. each makes it not a tenancy in common (c); and if it were a 
7. Cro. 24 tenancy in common, the avowry of each of them fhould be pr; 
Dyer, 361 guintd parte of one hundred pounds, and not for twenty pounds. 


Cro. Fliz. 25. 


1. Saund. 232. And judgment was given for the avowant, 


(a) 5. Co. 55. and ſee poſt. Fier vs. (5) Co. Lit. 169. 
Wiggs. 5 (e) See Hob. 173. 


Caſe 570. The Attorney-General again Buckley (a). e 
In an informa- A N-INFORMATION in the exchequer by the attorney- general 
tion, if, aſter ver- againſt the defendant, and a verdict was given againſt the 
pe defendant: after verdict, and before the day in bank, the defen - 
the day in bank, Gant died; + 
it is a duconti- And the queſtion was, Whether this information was within the 
>” - ſtatute 17. Car. 2. c. 8. which enacts, ** that in all actions real and 

« perſonal, or mixt, the death of either party between verdict and 
« judgment ſhall not be alledged for error, fo as ſuch Judgment be 


« entered within two Terms after ſuch verdict ?” 


And upon ſolemn argument by Warp, Powrs, and HATSELL, 
(LECHMERE abſent) it was held, that an information was not 
within the word © action,“ nor the king within the word 
« party;” and that it was never faid & the death,” but © the de- 
« mile” of the king. BIO, e 

And adjudged that the information ſhould be diſcontinued, 


| (6) In the Court of Exchequer. . 
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Lee againſt Daniel. Caſe 371. 
ER Hol 'r, Chief Juſtice, the diſpoſal of ſeats in the mother- Diſpoſal of ſ-ats 
P church 3 {HE ORDINARY, and fo of ſeats in a chapel | the church 


7 , be to the 
of eaſe belonging to the mother- church; and to know whether it 26>, 


be a church or not, is by knowing whether it has baptiſterium et poſtea, 233. 
ſepulturam. | 
” | *[ 229] 
* Anonymous. Caſe 372. 


PER HorLT, Chief Juſtice. A record of a judgment is defeaſible Defeaſance. 
L by bond or deed. N ? 


The King againſt Lewis. | Caſe 373. 


AN INDICTMENT wanted the words “ in com.” and upon Indiament 
motion THE COURT would not amend it, but ſecus upon an wanting in com. 
information. not amended, 


NorE, It is matter of ſubſtance, 


| Anonymous „ FE | Caſe 374. 


HE casx, as TREBY, Chef 7u/tice, opened it in his argument, Faurneys A- 
which I only heard, the reft having argued before I came, comprs will not 
was thus: An a/ſumpfit was brought by an executor, upon a promiſe lie for the exe- 
to his teſtator; upon non aſſumpſit infra ſex annos pleaded, the page eee 
plaintiff replied, that his teſtator took out a writ againſt the de- tator's wit. 
fendant within the fix years, and died during the pleader, making 
him his executor ; and that he brought this writ per dietas compu- 
tatas : to which the defendant demurred. And he held with his 
Brothers, that this writ did not lie for an executor upon abatement 
of his teſtator's writ ; and the nature of this writ is to recontinue 
2 former writ, with this addition, that it may be amended for falſe 
Latin, or the like (5). It muſt be the ſame plaintiff that brings it, 
and therefore it lies not for an executor, adminiſtrator, or heir (c).. 
The Court was of opinion it would not lie ; yet there were fre- 
quent occaſions for executors and heirs to revive their anceſtors, 
Rc. writs, and yet we find no inſtance of it; and then Little- 
zon's argument will hold, TJen#enſon, f. 3. pl. 7. 6. Co. 10. 
J. Edu. 4 Mark Ocles Caſe. Br. Fourneys Accompt, 33. 
Kelw. 411. t. Vent. 235. It was objected, that there is no caſe 
where the act of God or of the law thall take away a man's right, 
But there are many; before the ſtatute De Bonis Aſportat. in all 
caſes where damages only were to be recovered, the executor was 


(a) In the Court of Common Pleas. (e) Raſt. Ent. 417. 107. Cro. Eliz. 
be) Cotton's Abr. 34. Edw. 3. 774. . 
. without 
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AxexyMevs. without remedy; and a pawn is not redeemable after the death of 
the party that did pawn. A. is murdered, and the next heir brings 
| his appeal, and dies, the appeal is gone for ever (a). In Fourney; 
* [ 230 ] Accempts you ſhall never change your count; and * the old way of 
| Fourneys Accompts was to pray a new writ, and then to proceed on 
the former roll; dieta is iter unius diei (b). If by the cuſtom 2 
copyholder may only make a leaſe for one year, and he is licenſed 
to make for ninety-nine years; and it was doubted whether he 
could aſſign his licenſe, or make an under- leaſe; and held he might; 
becauſe the lord's intereſt was bound for ninety- nine years, 


(«) 27. Hen. 6. pl. 64, 65. 14. Hen. 6. (5) 2. Roll. Abr. 590, 


Caſe 375. | Anonymous. 

als. PER HoLT, Chief Juſtice. He who has power to ſell, has 
rized wo ſell is power to receive the money ; for if a man give power to his 
1 ſervant to ſell his horſe, he impliedly gives him power to receive 
rized to receive the m oney ; and payment to ſuch ſervant is payment to the 


nn owner. 

Caſe 376. Bidolph agaiz/? Bruce. 
Admiralty. PROHIBITION niſi cauſe was granted to the court of admi. 
3. Com. . *. ralty for libelling there for ſeamen's wages; it appearing og 
4 N the libel, that the ſervice yas all in the river Thames, 6 
2. Wilſ. 264. | | | 

Caſe 37). | Anonymous, 


On a cagias, the HOL, Chief Fuſtice. A ſheriff has no power to receive money 
Meri has no from the defendant upon a capias, for his buſineſs is only to 
e e = execute his writ; and if, in ſuch cafe, a defendant pay the ſheriff, 
5 the and he afterwards become inſolvent, and do not pay the plaintiff, 


T ſuch payment ſhall not excuſe the defendant : and if a ſheriff ſuffet 
one in execution to eſcape, the plaintiff has his election to ſue the 
ſheriff upon an eſcape, or elſe the defendant : but he cannot have 

a c@p145 againſt the defendant without a /cire facias. 
Caſe 278. Anonymous. 
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The Court wil 1 WAS MOVED to diſcontinue a former action pleaded in abate: 
not d:f.ontinue I ment of a ſubſequent one, upon ſuggeſtion that the attorney in 
an ach a oa the former action was not to be found. | : 


K * — 7 08 
b 


Th * « 
ar rr. „ 
at LR aL. 5 * 15 

gray * 1 


unh 
+ de bt ME 
e IE n 


1 

3 ſuggeſtion of the . 5 
| atto ney's ab- HoLT, Chief Juſtice, would not allow it, but bid them plead 
= 2 ar nul tiel record, and that the defendant would find their attorney 
=: for them : and he held, that one could not plead twice in abate- 
Wm: ment. | ; Sg 
55 Coxeter 
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* Coxeter againſt Parſon. | Cale 379. 
| H was libelled againſt in the ſpiritual court for calling a cler- Prohibition te 
gyman 


« g blockhead,” and ſaying that he wondered a ne 
| « biſhop would hold his hand over him,” and that “ he deſerved calling a clergy- 
« to have his gown puiled about his ears. — blacks 

And a prohibition was moved for, and 2. Rell. Abr. 295, 290. 18 
was cited. „ * 


CE ot 
Hol r, Chief Juſtice, ſaid, he had known a prohibition denied to = - = 7 
ſtay a ſuit for calling a parſon * a knave(a);” but here they ig | 
cannot puniſh one in the ſpiritual court for being a blockhead; and Lev. 41. 
to call a juſtice of peace © a fool, a blockhead, and a buffle- headed 


« juſtice,” is not actionable. 5 2 
And a prohibition was granted, 
(a) Nelſon ». The Dean of Chicheſter, ante, 104. 


= Anonymous. Caſe 320. 


AT A TRIAL AT BAR, an anſwer in chancery, though not Anſwerinchan- 
11 ſworn, was given in evidence; becauſe it was proved to cery filed in the 


. "i Six Clerks of- 
have been filed in the Six Son ofkice. — cl 


Anonymous. Caſe 381. 


ER CURIAM. If a declaration be delivered the day before On a declaration 
the laſt day of a Term, the defendant has two days in the next 4clivered the 


Term to put in an anſwer; for h ht to ha in % before the 
To put wer; e oug have four days in en 

: | | the defendant 
has two days in next Term to anſwer, | 


Anonymous. 55 Caſe 382. 


HCL, Chief Fuſtice. In all actions upon a penal ſtatute In actions on 
common bail ſuffices; but when a writ is ſpecial, there can- Penal ſtatutes 
not be common bail, without ſummoning before a Judge. FORUMER T0 


ſuffices. 
Anonymous. 5 Caſe 383. 


UrON a ſeire facias quare executis non, the plaintiff in error Scire facias quare 
may aſlign error; but if he do not, the judgment is only, that ace now. 
execution be awarded, and not that judgment be affirmed (a). 5 


| (4) See Wicket v, Foot, poſt, 241. 


— 


Anonymous. 
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Cuaſe 384. 5 Anonymous. 
indietments, JE was ſaid by S1R SAMUEL ASHTREE, that indictments for pet. 
ſome forts. | 


jury, forgery, maintenance, were never quaſhed on motion a); 
quaſhed on mo- but the party is always put to plead to them; but as to riots, or 
| other offences of a public nature, the Court indeed is very tender 
of quaſhing them, yet they do it daily, if they find it for a friyo- 
lous matter. : | 
*[232 ] | 
In an aQion of IN DOWER, the defendant pleaded elopement in the wife: the 
_ dower, if elope- I wife replied, that her huſband had bargained and ſold her ts the 
ment be ed adulterer; and held bad; and licence by huſband to wife to lie 
Cn ih ©. with another man, cannot be pleaded in bar to an action of tref- 
of the huſband, Paſs by huſband ; nor that ſhe was a notorious lewd woman; bu: 
is bad, theſe matters may be given in mitigation of damages. 
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Su 66. Anonymous. 
No fert in a JN THE ARGUMENT of a mandamus to a college at Oxfid, 
return to a mare A Serjeant WRIGHT ſaid, that upon a return to a mandamus they 
ain. never make a profert in cur.; becauſe the party has never yer, of 
anv plea to make to it. | 5 
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Mafterofcollege SECONDLY. That it is a rule in corporations, ub; major pur 
"muſt be named ibi totum ; and that the maſter muſt be named in all corporate ads; 
in corporate hecauſe without him nothing can be done, but that his vote is in- 

cluded in that of the majority. | 
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Lands given to THIRDLY, That if a man by will give lands to a college al- 

a college in aug - ready founded, with charge to take in more into the corporation; 

mentation ofthe that cannot be but by ſurrender of the former charter and taking a 
new one; for corporations cannot be at this day but by charter; 
before the ſtatute of 13. Eliz. they might take a new charter, and 
that had been a ſurrender of their old one: but I am afraid they 
cannot do it without an act of parliament, becauſe it is a kind of 
alienation; for it is giving a part of the right of the firſt members 
away. 


Vivitation be Hor, Chief Juſtice. The corporation is by name of © Maſter, 
longs to the “ Fellows, and Scholars;“ and they are as it were the common- 
wunder and his council of the college; and though the king made the corporation, 
3 yet the founder has power to diſpoſe and order it as he thinks fit, 
2 Inſt. 68. And I take this to be altogether a lay corporation, and then the 


ng _—_ 1 on viſitation belongs to the founder and his heirs ; and if he die with- 
ItZ. N. B. - . 

2. Roll. Abr. 230. Co. Lit 96. 4 Med. 124. 6. Com. Dig. “ Viſitor” (A. 3.). Z 
| u 
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out heir, I take the viſitation goes to the king; of which vide Axoxyuors. 

5. Edu. 4. Simon de Monford's Caſe; and this is my private opi- 

nion; and whether the right of viſitation ſhould eſcheat, was a 

point whichfdivided the Court in Dr. Patrict's Caſe : and there , 

is a great diverſity between abbot and convent, and maſter and [ 233 ] 

fellows, and mayor and commonalty, &c. for in * caſe of abbot and Abbot and con- 

convent, there muſt be the major part, and the abbot beſides; and vent —_— 

the reaſon is, becauſe the abbot only acts cum conſenſu of the major 3 | 
of the reſt ; but in caſe of maſter and fellows, &c. the maſter 

himſelf is but part of the acting part, and he is one of the grantors 

juſt as the reſt. If it be a donative, and a private corporation, 

though it be ſpiritual, I am of opinion the viſitation belongs to 

the founder, though he do not by expreſs words reſerve it to him- 

elf; for why ſhould it of common right belong to the ordinary? 

And whether the king may grant the inheritance of a viſitation, 

may be a queſtion ; for it may be ſaid to be privy to his perſon ; 

but without doubt he may grant to whom he pleaſes to be viſitor 

for a time. | | 


Jacob again Dallow. „ 387. 


gort was in the ſpiritual court concerning the right of a ſeat in In cafe, for dif- 
a church; and ſuggeſted for a prohibition, that a right to a ſeat — 
in a church was a temporal matter, determinable at common law. it is ſuſhcient to 


But ER Cunian, If you would preſcribe to a right againſt 7 Poe gon. 
the ordinary, you muſt ſhew a uſage to repair the ſeat ; but in an 5 C. 2. Salk, 
action on the caſe for diſturbance, you need only lay poſſeſſion 35 


againſt any other diſturber; and of common right the diſpoſal of 5 5 hey 8. 


ſeats in a parochial church belongs to the ordinary. May v. Gil 230. 

bert (a), Brothby v. Baily (b was held otherwiſe in this court, in S. C. 2. kd. 
Buxton v. Baker (c), upon diverſity between an action upon the R. 755- 
caſe and a prohibitioa. | 2. Mod. x89. 


2 Yo Lev. 74, Tide Ray. 52. 1. Lev. 71. 2. Jones, . 6. Mod. 426. 1. Burr. 314. 


{a) 2. Keb. 150. 201. 1. Lev. 71. Ray. 52. 2. Keb. 


(5) Hob. 69. "I 45. 370. 386. 420, 433. 457. 
{-) Buxton v. Bateman, 1. Sid. 88. hh 9 wy 


Spack againſt Spicer. Caſe 388, 
RESPASS againſt ten, two;of them make default, and the reſt New wiat re- 

' were acquitted by a verdict, which was certified to be againſt fuſed, where 
evidence, and a writ of enquiry of damages againſt the two was 2 of enquiry 


executed ; and a new trial moved for, 3 ger woah 


And denied PER Cur1am ; becauſe the plaintiff had 4a s ſome. 
and coſts againſt two. W 2 : 125 EN 
HoLT, Chief Juſtice, ſaid, the jury ought not to be allowed to 
ſever the. damages; and that in an action againſt twelve, if two of 
— them 


Ante. 228. file. 
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Sracx them make default, and the reſt are acquitted againſt evidence; yet 
«ga there ought to be no new trial, becauſe there were coſts once te. 
Sriczn. covered. In treſpaſs brought againſt two, if one of them make 
default; and the other is found guilty, and damages be againſt him; 
S [ 234 ] and chen the * other comes in, and a declaration is againſt him, 
with a ſimul cum, and damages againſt him too, bein found guilty, 
and the two poſtea's are returned, here the olintiff may chuſe 4, 
meliorib. damnis; but here he ſhould have entered a non prof 
_—_ theſe two; though even fo, I durſt not warrant him a ney 


Caſe 389. 1 | Anonymous. 
Nufance. AN INDICTMENT for common nufance is never quaſhed upon 
Ante, 231, 232. motion. | ; | | | 


f Cafe 390. e | Anonymous. 


Pleading. JF DECLARATION be delivered before the mockow of All Saul 
D the plea muſt be put in before elloin-day of next Term. 


Caſe 391. 1 Anonymous. 
Seſſions. PETIT SESSIONS; not ſeſfions for making an order concerning 
the poor. | | N 
Cafe 392. The King againſt Camberwell. 
The Sed 4. REFORE the ſtatute 4. & 5. 1/31. & Mary, forty days ſervice 
clared ſhall not made a ſettlement, and then an at comes and ſays, * be it 


operate ketro- c delared, that no ſervice lefs than 4 year ſhall make a ſettle- 
: © ment; that word © declared”? ſhal} not make a retroſpect to 
avoid a prior judgment upon the former ſtatute. | 


Caſe 393. | — 2gainſt Palmer. | 

If an award be A SUBMISSION TO AWARD was of all matters in controverſy 
made by Rule of £ A by Rule of Court; and an award was made, that ſo much money 
Court, that mo- ("13 be paid of one fide, and nothing was awarded of the other fide; 
ar ger rn and it was moved to ſet it afide, as being an award ouly ex parte, 

NE i che 3 Chief Juſtice. The common exceptions againſt an 
— grant Rule of Court; for though there be no releaſe awarded of one fidey 
attachment till a yet the ſubmiſſion was of all matters in controverſy ;” and the 
releaſe be ten · Court will not grant an attachment before they tender a releaſe; 


Fwy for if one come to have aid of the Court, he ſhall do that which 
is fair and equitable before he has it, 8 | bun 


d will not hold here, it being an award, upon ſubmiſſion by 
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* Anonymous. | Caſe 394. | 


# pi ATT moved to quaſh an indictment taken before juſtices of Indictment 


V ide tamen - 
1. Saund, 263. 


peace; for that it was only Juſtitiar. ad pacem, without con- - 
fervand. affignat. | BY 1 

But it was refuſed ; for THE CourT ſaid, though it were an 
old exception, yet tuey did not like it. x 


Anonymous. ; Caſe 395} 
pjobrs Chief Juſtice. If a writ be returnable this Term, and When a wit 


do not come in until the next, it ought to be filed of the mult be filed.” 
Term whereof it is returnable: | | | 


Note, The fame thing was ruled by him in Michoelmus Term, 
in the fourth year of Quern Anne; | 


Clerk againft Butler. | Caſe 396. 


THE DEFENDANT © wenit et defendit vim et injuriam quando, Miſnomer _ ta 
« &c.” and then would plead a miſnemer : be pleaded afcer 


And 1T WAS SAID, that he could not plead that, or to the 


juriſdiction of the Court, after pleading defendit vim et injuriam ; 


for that he had admitted himſelf by that name. Brownl, 203, 204. 
Co. Ent. 122. Raft. 107. 146. . 


Curia adviſare vult. 


©” Jenniſon agalſt Ellis. Caſe 397 
UroN A WRIT OF ERROR, the want of original was affgn- Original variant. 
ed, and one was certified varying from the declaration. S. C. poſt. 320, 


Hor r, Chief Fu/tice, ſaid; Let the variance be ever ſo great, 
yet ſince it is fo certified, it ſhall' be taken for the original in this 


355 The King ainſt Moor. Caſe 398. 
MOOR was indicted for ſuffering bone-lace-makers to ſet up on — 
their goods upon ſtalls within his yard, and taking ſo much ts a fine, the res 


a-plece from them for it. eognizarce en · 


tered into fot 


It was ſaid to be a ſetting up of 4 market, and that a guo war- trial to be di- 


ranto would lie; and by conſequence an indictment for the uſer. 

2 | g ü g See Rex v. Pat 
And here he pleaded guilty, and ſubmitted to a fine; and here - ting, peſt. 317. 
upon, though he had entered into 4 recognizance to try it, his | 
recognizance was diſcharged. „55 5 


% Yor, XII, R i Anonymous. 
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Caſe 399. | | Anonymous. 


— 3 HOL, Chief Juſtice. One may libel in the ſpiritual court 

for tithe of rakings of corn, if it never was gathered into 
* [ 2 7436 ] ſheaves ; but ſecus after the corn has been gathered into & ſheaves, 
W there was no fraud in the e ; and a prohibition would 


x. Roll. Rep. lie. 
370. 1. Roll. Abr. 645. Moor, 1 510. Cro. Eliz. 475. 660. 702. 3. Com. Dig, 


| Caſe 400. N Anonymous. ä 

Principal may FFOLT, Chief Fuftice. If one ſurrender in diſc of bai 
£ bY 3 H be before . — forfeited, he need not ewa Dy 
before recogni. Plaintiff, but it may be pleaded to the ſeire facias againſt the bail; 
2zance for cited. but where a capias is gone, and a non eft inventus returned, 
1 whereby he forfeits his recognizance, if he would aſk a favour of 
| Baines, 88. the Court, he oughtto give notice (a). 
1. Strange, 198. 2. Strange, 915. Kelly v. - Medley, Tidd's Pract. 147. Edwin vv. Ales, 5. Term 


Rep. 401. 
5 | (a) See Anonymous, paſt. 601. 

Caſe 401. | | Anonymous. ö 
Demiſe of lv- FTOLT, Chief Fuſtice. It is a guære whether a parſon may de. 
ing- miſe all his living; becauſe it __y amount to non-reſidence, 

Caſe 402. NI. 


Original. | HOL Chief Juſtice. The cuſios brevium, upon a certimari 
directed, &c. his no power to certify any original, hut ſuch 


as are of that Term of which the placita are. 


Cale 40% Anonymous, 
| If 2 perſon be y was in the ſpiritual court for calling a woman tc whore,” 
Bdelled in the = and faying that “ ſhe kept a bawdy-houſe * and after ſen· 


fpir.cual court v 
NG er tence a prohibition was moved for; 


ene within, the And urged contra, that they ſhould have alledged below, that 
other without its the words were ſpoken at one and the ſame time, and then 7 1 


| — might be prohibited. 


e ee «fr je'- But now as they have juriſdidtion below for calling 2 woman 
« whore,” and that was all they gave. fentence 5 MEE 
not grant a prohibition (a). 


{a) See the caſe of Grimes v. Lovel, 2. Term Rep. 3- 55>. 6. Com. Dip 
. 242. Whitfield v. Powel, poſt. 248. Prohibition (D.). | 


- 


000 2. Burr. $13, Covp. 424. 


Michaelmas Term, to. Will. 3. In B. R. 


Lug againſt Lug. | Caſe 404. 

T was DECREED by the Delegates, of which Tx ERV, Chief Martiage, and 

Juſtice of the common pleas, was one, that where A. had made 3 
1 will, and by it deviſed all his perſonal eſtate to B. and C. ahd ſmptive K 4g 
afterwards 4. married D. by whom he had ſeveral children, and died, cation of a will 
without taking any notice of this will; that this marriage of A. of perſonal et- 
with D. amounted to a revocation of this will, but that it is only a fects. 
preſumptive revocation ; and thereforę if by any expreſſion or 5S.C.2.Salk. 592, 
other means, it had appeared that the intent of it was, that it 8. C. 1. Id. 
ſhould continue in force, the marriage had not been a revoca- _ 441. 
tion: and the ſentence given in the fpiritual court was affirm- 55 "tn 104. 
ed (a). | S | 2. Show. 242. 


(a) See Eyre v. Eyre, 1.Peer.Wms.304. Hodeſen v. Lloyd; 2. Brown. C. C. 534. 
Overdury v. Overbury, 2 Show. 242. See alſo Ewebank v. Hatten well, 
Wellington v. Wellingten, 4. Burt. 2165. 2. Brown. C. C. 220. 514. Lawrance v. 
1. Bl. Rep. 645. Brady v. Cubit, Dougl Wallis, 2. Brown. C. C. 319. Driver 
30. Brudnell v. Broughton, 2. Atk. 268. v. Standing, 2. Wilſ. 88. Chriſtopher 
Brown v. Thompſon, Caſes in Eq. 413. v. Ehriſtopher, 4. Burr. 2171. notis. 
Doe, on the Demiſe of Lancaſhire, v. and Wright v. Netherwood, 2. Salk. 
Lancaftire, 5. Term Rep. 49 td 64. 6. edit. 59. notis. | h 
vo I OP [2371 

* The Biſhop of St. David's againſt Lucy. Caſe 405. 
UCY promoted a ſuit ex officio before the archbiſhop of Cun- An archbiſhop 
 terbury, againft the biſhop of St. David's, upon ſeveral ar- may exerciſe tha 
ticles for ſnnony, and other offences. The biſhop put in his an- Juriſdiction be 
ſwer. Proofs being made for the promoter, the biſhop appealed; eee 
: ; "i . iſhops in what 
| upon a gravamen, to the Delegates ; and, pending the appeal, part ef the dio 
moved for a prohibition, on ſuggeſtion that the matters contained ceſe he pleaſes ; 
in the articles were of temporal conuſance. na nd therefore a 


Ir was URGED for a prohibition, : Min — 8 2 
Fixs r, Thar it did not appear that the biſhop of St. David's ſelf er his vicar 
5 8 general, c at his 


| was Cited to appear in any court of which the law took notice, for © 114 
the citation is to © appear before the archbiſhop of Canterbury, ot Zane; Hae 
& his vicar general, in his hall at Lambeth Houſe, to anſwer, &c.“ « 6% is good, 
which is not a court of which the law takes notice; for the arch- although it is 
diſhop having the fame power over his ſuffragans that every biſhop not regularly an | 
| has over the clergy of his diocefe, and no btſhop can Cite any of N — i 
bis clergy before him but in his court; therefore the citation here 
ought to have been to appear in the arches, or ſome other court of. ©: . Salk, 
| the archbiſhop. | +: 139 
: S.C. 4 Salk. 90. 
But it was anſwered, that doubtleſs the archbiſhop had juriſ- 5; C. Carth. 
diftion over all the clergy within his province; and cited the caſe 4 1. Ld, 
of Dr. Wood, biſhop of Litchfield and Coventry, 1687, who was Ray. Py” $39 
luſpended by archbiſhop Sancroft for dilapidations, and the profits S. C. Holt, 657. 
ws OY were ſequeſtered, and the epiſcopal palace built L B Com. 38. 
Out of t eim. b . | 3 N 5 5 


R 5 Hor r, 


Michaelmas Term, 10. Will. 3. In B. R. 


Tur Prewoe Hor, Chief Juſtice, (aid, that to admit this point of jy. 

or Sr. Dovip's riſdiction to be diſputed, was to diſpute fundamentals; for the 

he archbiſhop had, without doubt, provincial juriſdiction over his 

'- ſutfragan biſhops, which he may exerciſe in what place of hi; 

province he pleaſes, for it is not material to be in the arches any 

more than in any other place; for the arches is only a peculiat 

conſiſting of twelve pariſhes within London, exempt from the 

biſhop of London, and that is properly tne arches; and though the 

provincial and metropolitan juriidiction be exerciſed there alſo, yet 

it may be exerciſed eiſewhere ;. for the citation is to appear before 

the archbiſhop, or his vicar general, who is an officer the law 

takes notice of; for the vicar general in the province is the ſame | 

as the chancellor in a particular dioceſe ; and the dean of the 

arches is alſo a vicar general of the archbiſhop over all his pro- 

| vince, and acts in the arches ſometin:es as vicar general, and ſome- 
* [ 238 ] times as * dean of the arches. | 


An archbiſhop THEN IT WAS OBJECTED, that the matters contained in the 


_ e on articles were of temporal conuſance. | 
n Ot A 8 

mo, which THE FIRST whereof was, that the biſhop, being incumbent of 

lies within the the rectory of Burrough Green in Cambridgeſhire, in the dioceſe 

* of Eh, covenanted with William Brooks for two hundred pounds 

for mony with to make him his curate, and to reſign the rectory to him on 

reſpect to that requeſt. 

denefice. And it was argued, that this contract was made as incum- 

| bent of Burr:ugh Green, and not as biſhop of St. David'i; 

and therefore ought to be ſued for in the conſiſtory court ci 
Ely, and not per ſaltum before the archbiſhop, in caſe this were 
admitted to be fimony. | 


% 


To which it was atiſwered, that if the biſhop make a ſimoniacal 
contract, it is > perſonal offence in him, and againſt the duty of a 
biſhop, and puniſhable by the metropolitan and eccleſiaſtical 
cenſures ; but if the archbiſhop proceeded againſt the biſhop to 
Ceprive him of his benefice of Burrougb Green, the objection 
nught have held. | 50 | 

And of that opinion was FHE WHOLE Court. 


Tie archbiſhop THE SECOND was, That there is no matter alledged in this 
may puniſh a article that amounts to /ameny ; for the bond to reſign was nevet 


| fufiragan for fr executed, and therefore it is not within the ſtatute 31. Eliz. e. b. 
#reny, although it 


is ro: £mery And as to THE SECOND OBJECTION it was anſwered, that this 
— 5 is a fimoniacal contract, and puniſhable by eccleſiaſtical cenſures, 
ture zu Elac. and properly ſo before the ſtatute of 31. Elis. c. 6. by ſpiritul 
3. Ld. Ray-544- law; then if the fact be ſimony, it is conuſable in the ſpiritual 
—_ erm Rep. court, as it was before the ſtatute ; the buying of criſme, or ans 
2" Tem Rep. 3 thing quod ad ſpiritualia pertinet, is ſimony, But the common la 
| takes no notice of any ſimony but what the ftatute mentions, 

which has not defined ſimony in ſuch a manner as to ſay what {hall 

be ſimony, and waat not, by the ſpiritual law. And if 2 

| | ſhop 


2 


Michaelmas Term, 10. Will. 3. In B. R. 


biſhop, &c. ſhall adjudge that to be ſimony which is not ſo, it is Tax Brenoy | 
good cauſe of an appeal, but not of a prohibition | or he 19's 
ud fuit femiliter conceſſ. PER CURIAM. Lee 
And Hol, Chief Fuftice, ſaid, that ſimony is ſuch an offence | 
by the canon law, as incurs deprivation, and the common law does 
not take notice of it to puniſh it: there is not the word & ſimony”? 
inthe ſtatute of 31. Elix c. b. but only * buying and ſelling;“ and it 
would be very unjuſt, if ecclenaſtical perſons offend againſt their 
eccleſiaſtical duty, in ſuch inſtances as the king's bench cannot 
take notice of, that it ſhould prohibit them to punith them according 
to their law. The clergy are obliged to obey laws which laymen 
are not; for a convocation, with conſent of the king, may make 
canons to bind the clergy, and the diſobeying them is cauſe of de- 
privation ; and ſo were the canons of 1603, and fimony was - 
defined to be (a) © Hudigſa voluntas emendi aut vendendi ſpiri- * | 239 1 
« tualia aut ſpiritualibus annexa; and a contract might be good 
at common law, and yet be ſimony. _ | | 


Then THE BisHoP's CouNnSEL urged againſt the article for A parſon is not 
taking exceſſive fees for inſtitution, conferring of orders and pro- tied to any 
curations, that theſe were extortions puniſnable by indictment. 5 

But PER CURIAM it was ſaid, that of common right, and by except by cuf- 

cauon law, no parſon could take anything for chriſtenings, burials, on. 
viſiting the ſick, &c. (6) ; but by cuſtom they have been allowed Lindw. 278. 
d take ſomething ; and procurations are only ſuable in the ſpiri- 
tual court, and a mere ſpiritual duty.. For theſe things parſons' 
were obliged to do ex icio gratis, and taking money for them was 
imony, and now taking more than uſage allows will be ſo ſtill (c). 


Tax 1T was URGED by Counſel againft another article, viz. Where a ſtatute |. 
that he ordained one without adminiſtering the oaths tohim; and yet makes 2 thing a 
certified under his epiſcopal ſea] that he had taken the oath, which e 
Is puniſhable at common law, by the ſt fi. Hill, & „ 
„by the ſtatute of 1. Will. & Mary, ponitablebythe 


it being a breach of that ſtatute. canon law, tho 


But it was anſwered BY THE CoURT, that this ſtatute had made it — _— 
part of the office of a biſhop to tender the oaths upon ordination ; — = 
and then the metropolitan may proceed againſt him for doing con- cannot puniſh it 
trary to the duty of his office, but not puniſh him as for a tem- a temporal et- 
poral offence. So is Caudrey's Caſe (d), where by ſpecial verdict fence. 

it was found, that Caudrey was deprived by the high commiſſioners 

lor preaching againit the common prayer; and though there was an- 

other puniſhment appointed by the ſtatute, and not deprivation until 

the ſecond offence, yet it was adjudged they might proceed by their 

proper law and deprive him, it being againſt his duty as a miniſter 

lo to preach. If a clergyman be perjured, &. after conviction 

here, he may be proceeded againſt below in order to deprivation. 


(a) z. Cro. 789. Moor, 770. 332. Topſal v. Ferrers, Hob. 174. | 
(6) 12. Mod, 2335. Salk. 332. Andrews v. Simpſon, 1. Burn. E. L. 249. 
3, Ld. Ray. 1588. 3. Bl. Com. 90. (4) 5. Co. 1. S. C. Andet. 122. 


0 Burdeaux v. Lancaſter, 1. Salk. S. C. Poph. 59. 
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Michaelmas Term, 10. Will. 3. In B. R. 


Tur Bisner In Sir Jebn Savage's Caſe (a) if the keeper of a gaol ſuſfer 

er Sr. Davrs's an eſcape, the king may ſcize upon his office immediately, and it 

— may be felony beſides; but the ſeizure of the office ſhall not be for 
e felony, but for the neglect. 


Other articles were for miſemploying the revenues appropriated 
to the fincing a ſchool-maſter and an uiher, and putting in women 
in their ſtead, | | 


And for detaining of exemplifications of letters patent, &c. a 
prohibition was granted; and the rule d'icharged as to all the 
reſt, | | | 


Afterwards the biſhop was deprived, and the ſentence, * 
appeal, confirmed by the Delegates. | | 


1 240 1 * Nor, Here it was held, that by the Council of Chalcedon re. 
ceived in England, Can. 2. and Council of London, 810. it i; 
ſimony to take money pro inſtitutione or ordinatione ; and that 
forging of orders was originally of ſpiritual conuſance, and not h 

the act of 31. Elix. c. : That mitapplying revenue is cauſe of depri. 
vation: That when the act commanded him to tender oaths, and he 
diſobeys, it is good cauſe of deprivation; as if an act of parliament 

ſhould defire the Judges to do ſomething, and they ſhould not 

obey, it is a forfeiture of their office : And laſtly, that by canon 

law received in England, ſuch as put epiſcopal ſeal to a falſity, or 

uſe· ſuch impreſſion knowingly, incurrunt pœnam falſar ii. Card, 


Otbe. Conſt. f. 65. Linuocd 8 
(a) Ke:ilw. 192. p. 3- Is C. Dyer, 151. p. 4 


Caſe 406. | Wicket and Foot againſt Creamer. 


ach - of - ene DEB? ON A BQND for performance of covenants againſt the 
plaintiff in error defendant, and judgment for the plaintiffs ; whereupon the 
35 no abatement defendant brought error, but put in no bail. Fcget died; the ſur- 
ei the writ. vivor ſued out two ſcire factas quare executio non of the judgment; 
S. C. Salk. 264. and on two 212415 returned, 5 an award of execution, and a 


- 


in execution: 


S. E. 1. Id. capias ad fatisfaciendum iſſued; whereupon the plaintiff was taken 


Ray. 439- 
S. C. Holt, 274. 


— . — es. RokkRT EvrE moved to diſcharge bim, becauſe the vrit of 
Salk. 93 error was 2 fuperſedeas to the execution, without any bail; it 
Stra. 1095. being a bond for performance of covenants, and not for payment 


of any money; and the death of one plaintiff in error is no adate- 
ment of the writ; quod Curia conceſſit. Hs ” 

But Ir WAS URGED en the other fide, that the execution was 
good; becauſe the defencant had an opportunity of pleading the 
writ of error pending, which he not doing could not take adyan- 
r WOK | 


But - 


it 
T 


$ 
j 
J 
: 


_"Y,P 


9 


— Wo» * 19 


de judgment, for it ſurvives to him. 


| remedy againſt the indorſor. 


Michaelmas Term, 10. Will. 3. In B. R. 


gut Cx IA contra ; for, two nihils being returned, he had noday Wiexzr axd 
to plead it, but if a ſcrre fect had been returned it had been other- — 
wiſe; and on that difference an audita guerela has been often (iA. 
allowed and difallowed: and in many cafes, where the defendant 

may have an audita querela, the Court will relieve on motion ; 

but if the ground of the audita querela be a releaſe, or other diſ- 

charge, it may be reaſonable to put the defendant to his audita 

verela, that the plaintiff may deny it, if he think fit. And Pl 

uperſedeas was in this caſe awarded, quia erronce emanavit : and 

in this caſe the ſurvivor had no occaſion for a ſcire facias to revive 


-- 


5 241 J 
® Robertſon againſt Moor. | Caſe 40). 
N gJECTMENT ; between the firſt day of the affizes and the Judgment in e- 
| verdict the defendant died. | jectment, tho 
the defendant 


Upon affidavit of this fact, the defendant's Count moved to died between 
ſtay execution, and faid this was not helped by 17. Car, 2. and te frft day of 
quoted 1. Sid. 131. Hard. 51. where the like motion had been dhe aſſizes and 


ed the verdiQ, 
ain f S. C. Salk. 3. 
And GovLD, Juſtice, ſaid, that he had known it granted, and as Moer, 469. 
often denied. | | | 5 Burr. 363. 
: ; | ro. Car. 514. 
But PER CUR IAM, Let things ſtay till notice of motion to n 471. 
| tae plaintiff, | ; 8 Wil. 302. 


But afterwards THE CoURT held the judgment well entered. 


The Governor and Company of the Bank of England Caſe 408. 


againſt Newman. 


BELLAMY gave a bill of exchange payable to Neuman or If a perſon give 
bearer ; Newman went and negociated it with THE BANK, at cafh fer a note 


the uſual rate of intereſt ; after this the Bank received one thou- bill payable re 
bearer, without 


and pounds of Bellamy, and after that demanded the money due on its being indorſed, 


the bill of a ſervant of Bellamy, who did not pay it. Afterwards it is a purchaſe of 
Bellamy failed, and the Bank brought an aſſumpſit 2gainſt Newman ſuch note or bill, 


þ the plaintiff, and he muſt 
for the money; and on general iflue a verdict for the plainti fafiain. the lol. 


And a new trial was granted, the verdi being againſt law; if not paid. 


| for whatſoever may be the practice among the bankers, the law s. c. comy. 350 


is, that if @ bill or a note be payable to one © or bearer,” and he S. C. 1. La. 
negociate the bill, and deliver it for ready money paid to him, 2 442. 
without any indorſement on the bill, this is a plain buying of the Pen 0 
bill; as of rallies, bank-bills, &c.; but if it be indorſed, there is a Barclay on Bills, 
| _ oy = 

1 | ull. N. P. 277. 
But HoLT, Chief Juſtice, laid the rule thus: If a man give 2. Stra, 2174. 
uch a bill for money not due before, without indorſement, it is a 
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Michaelmas Term, 10. Will. 3. In B. R. 


Tur ſale of the wall And he held, that a demand of a ſervant of 
Govz=xoz or the drawer, who uſed to pay apy. for hag, was a g000 de. 


TRE BANK OF 
ENGLAND mand (4). 


in ( See Hill v. Lewis, Skin. 411. . Sedgwick, 1. Ld. Ray. 105 and the 
NEWMAN. Hob. £17. and The Bank of England v. ſtatute 3. & 4. Inn. c. 9. ſ. 7 
Newman, 1. Ld. Ray. 442. Nicholſon 


Caſe 409. : Lawly again Dibble. | 


Money brought NORTHEN moved to bring money into court upon a 2 Cove. 


into court. nant, and was refuſed (a), 
Ante, 90. 95. 
7, 183, Putea, Paſch. 12. 7 l. 3. Farrell Caſe, 


(a) But ſee 2. Salk. 596. 1. Wilſ 75. Houghton, Barnes 284. Fulxell . 
2. Burr. 112. and 8. Mod. 305. Hall, 2. Black. Rep. $37. and Sela. 
1. TIdu's Practice, 409. Walmouth v. Practice, 30g. 7 


*[ 242 ] | = 


Caſe 410. The King againſt Flint. 

Indietment un- JNPICTMENT : againſt a baker gueed fex collyras, Axorrez 
3 loayes, pants tr iticei debitum pond. minime contin. et ſex collyras 
S. C z. "Salk." panis domeſtici debiium. pondus minime continen. venditiont expyuil, 
>. Upon demurrer, | 


A TE FIRST EXCEPTION was, That it did not appear but boch 
Fa the ſix loaves were the ſame, nnd ſo the defendant would be pu- 
niſhed twice for the ſame offence. 


An indietment TEE SECOND, It does not appear what the debitum pondus or 

for makingtread aſſiz e of bread was, or how much theſe loaves fell thort of it, and 

3 e ſo too uncertain ; for the offence ought to be ſo certain that thede- 

5 fendant might plead it to another indictment, and the Court 
might meaſure their fine by the nature of the offence, 


3. Burr. 1697. 
And judgment for the defendant. Vide 5. G. 121. 


Ante, 231. And xoTE, the Court would not quaſh this indictment on mo 


dic becauſe oppreſſive of the poor. 


Caſe 471. | Cane N Lovel. 


Calling a woman . JBEL IJ THE SPIRITUAL COURT for theſe words, © You 
% whore and L are a damned bitch, whore, and a . pocky whore, and if you 


tpockywhore,” © have not the itch, you have the pox." 


not ſuable in the 


ſpiritual court. And moved for a prohibition, becauſe an action lies at com. 
8. C. Rott, 593. mon law. Anda difference was taken, where the word © pox” 


5. C. 3. id. could not be intended but of the * French pox,” by the words 
Fay. 436. that were joined with it; there an action lies. 


Cro. Car. 110. - 
Sid. 494. 1. Mod, 24. 2. Lev. 63, Stra. 323, Bubb. 312 Salk, 692. 3- 1 319 


— Term Rep. 47. 
| ZE And 


f 


if 


Q 
| 


75. 


ww. 
- 


|. 
* 


| Michaelmas Term, 10. Will. 3. In K R. 


Ind Hour, Chief Juſtice, ſaid, that where the word e pox* Gumuezs 

3 with the word. whore, it ſhould be intended of pant 

the (French pox.” 5 | | Loy. 
And a prohibition was granted (a). 


() See Anonymous, ante, 236. and . 1. Com. Dig © ARian-for Defamation” 
Whitfield v. Powel, poſt. 248. and (F. 19.) | 


Gilbert againſt The Inhabitants of Puddleſgate. Caſe 412, 


A CTION upon the ſtatutes of Hue and Cry (a); not guilty In an action on 
was pleaded ; and a verdict for the plaincift EE the. ſtutes. of 


Huz and Cay. 
Ir was MOVED in arreſt of judgment, that no venue was laid, it is not necef. 
where the examination before the juſtice of peace was within *2 to lay a ve- 


twenty days, which was traverſable, and not aided by the verdict, , where the; 
it being a penal Jaw, | SY — 


But PER CURIAM, This is a remedial and not a penal law ; Bunb. 261. 
and if penal, yet this is well enough; becaule it is not that which Andr. 25. 
intitles party to the action, but only the cauſa fine qud non; but 3s Com. Dig. 
perhaps it might be fatal on a demurrer. (. 12.) 

(a) See the ſtatute of Wincheſter, 3. Hawk. P. C. 7th edit. page 157 to 
13. Edrv. 1. c. 4. 28. Edws 3. c. 11. 160. | | 5 
27. Elia. c. 18. and 8. Geo. 2. C. 16. 


| „ 

Hilton againſt Byron. Caſe 413. 
HIET ON, a quaker, prayed ſecurity of the peace againſt Oath required 
Byron, and offered to make his declaration according to the from a quaker 


late act of parliament (a), that he was afraid of his life, c. — 


But this being a criminal matter, THE Couxx held it to be out peace. 


ol the act; and would not grant it, except he would take the s. C. 3. Salk. 


ulual oath, 133. 248. 


(a) The 7. & 8. Will. 3 c. 34. But ſee now g. Ces. 1. c. 6.; and 5. Mod. 


43. Stra. 441. £27. 856. 


Hart againſt Hall. Caſe 414. 
MOTION for a prohibition to ſtay a ſuit for tithes of an old Tithesof a mil. 
mill, viz. every tenth toll-diſh (a), on ſuggeſtion that it 8. c. Not, 673. 

was an old mill. | 2. Inſt. 621. 


But by HoT, Chief Juſice, The plaintiff ought in his ſug- 3: Cem. Bis. 
geſtion to preſcribe in non decimandi and alſo to —.— an affidavit . 264k | 
cf the truth of the fact; and ſo it was adjudged in Lord Chief : 
Juſtice HAL x's time, in the like caſe ; for he ſaid, that of common 


right tithes were not due out of a mill; yet before the ſtatute of 


(a) See 1. Roll. Abr. 656. 2. Roll. g. Vin. Abr. 40. 1. Brown. P. C. 157. 
tp. 84. Dodſon v. Olivers, Bunb. 673. Donalt v. Lowther, a. Bar. K. B. 3 36. 
Chentberlain and Plympton v. 0 ; : 
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Michaelmas Term, 10. Will. 3. In B. R. 


Haar Articuli Cleri (a) ſome mills did pay, and ſome did not, and upon 
S that it was enacted, „ that de molendino de novo erect. non jacet pro 
Halt. 4 þibitio;” and for ſuch as paid before that ſtatute, they ſhall ſtil 
pay. And he faid, tithes were either predial or perſonal, for the 
corn paid tithe before; and it is neceſſary to preſcribe in a 10 
decimando in an old mill; and he quoted the caſe of Hugbs v. 


Hertford (b). | 
(a) 9. Edw. 2. ©. & (3) 
Caſe 415. : 3 | Anonymous, 


No prokibition HI, Chief Tuflice, refuſed to grant a prohibition to the ad: 
e the admuralty miralty for refuling to give a copy of the libel ; becauſe the 


for refuling co- ſtatute 2. Hen. 5. C. 3. extends only to the eccleſiaſtical court, 


py of el. and not to the court of admiralty (a]. 
(«) See alſo 2. & 3. Edw, 6.c. 13. and 1. Com. Dig.“ Prohibition” (F. 15.) 


MICHAELMAS 


MICHAEL MAS TERM, 
The Tenth of William the Third, 
4 


The Guildhall, 


BEFORE 


Sir John Holt, Kut. Chief Juſtice. 


The King againſt Cole. | | Caſe 416. 
T DEFENDANT was indicted, for that he, being a bank - Infant cannot 


rupt, and brought before the commiſſioners, re- be a bankrupt. 


fuſed to give them an account of his effects. And his s. C. Holt, 360 
defence at the trial, upon not guilty pleaded, was, that he was an S. C. 1. Ld. 
infant at the time of the debts contracted, and therefore could not R%. 443. 
de a bankrupt. | . 
And of that opinion was Hor r, Chief Juſtice; for though the King, 46. 
debts of an infant are only voidable at his election, yet no one Bull. N. P. 38. 
can be a bankrupt for debts he is not obliged to pay. 1 


Wherefore the defendant was acquitted (a). 
| (0) See Ex parte Meyot, Bull. N. P. 38. Ex parte Sidebottom, 1. Atk, 46. 


5 „cer 4. 


| | F *[244] 
* Lambert againſt Oakes. Caſe 417. 


R DREW a bill (a) payable to Oakes or order: Oakes indorſes Note of hand 

e tit to Lambert; and Lambert brings an action for the money to be demanded 

againſt Oakes, | | | of the drawer 
5 : . : - betore the in- 
And by HoLT, Chief Fuſtice, it was ſaid, that he ought to dorſce liable, 

prove that he had demanded or endeavoured to demand his money S. C. Holt, 118. 

of R. before he could ſue Oakes on the indorſement (5): ſo if the bill 6 C. 1. Ld. 

CS CREE | ay. 443. 
(a] It was a note of hand. See Kyd Frazier, Stra. 441. Lawrance v. Jacob, 

en Bills, 169, 170. | Stra. 515. Lake v. Hayes, 1. Atk. 282. 

() It is now very fully ſettled, that Heylin v. Adamſon, 2. Burr. 669. But 

in an action againſt the irdorſor of a billit on à note ſuch a demand muſt be made. 

not neceffary to prove an application ta Set Kyd on Bills, 169. ; 


' Eawer fer payment, Brgmley v. 
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Michaelmas Term, 10. Will. 3z. At Guildhall, 


 Lawszx7 was drawn on any other perſon, payable to Oates or order, 
—_— the demand, to intitle Lambert to his action, ought to be after the 
Abt indarſement. | Bi 


Aninderſeemay SEConDLY, Oates indorſed this bill blank to Lambert by writ. 
bring an action ing his name only; and therefore it was urged, that this was 4 
cet the bill, and the indoriement could not ſubje& the ind 
As - * of the bill, and the indorſement could not ſubject the indorſor 
Ante, 24z to an action. | = 

Dougl. 612.617. Kyd on Bills, 89. 2. Burr. 1222. Bailey on Bills, 13. 


But by HoLT, Chief Fuſtice, The indorſement, though upon 
diſcount, will ſubject the indorſor to an action; becauſe it is 3 
conditional warranty of the bill, and makes a new contract, in 
caſe the perſon on whom it was draun do not pay (a). 


Ablank indorſe- THIRDLY, by HorLrT, Chief Fuſlice, If a man indorſe 2 bill 
ment ſubjects blank to B. he puts it in the power of B. to ſuperſcribe what g. 


the party to — | 
whatever may pleaſes ( ). 


be ſupericribed. Ante, 193. Bailey, 28. | : | 
Indorſce not !ia- FoyrTtaLy, If the indorſee do not demand the money pay- 


ble unleſs the x 1x . 6 : 3 : | 
ber is de- able by the bill, on the perſon on whom it is drawn, in a conye- 


manded in time, nient time, and afterwards he fails, . the indorſor is not liable (c). 


An inderforlia= FIFT¹LI Y, If the action be brought againſt the indorfar, it is 
eee not neceſſary to prove the hand of the dratber; for though it be 
note is tor; forged, the indorſor is diable (a). | 


(a) She Bailey on Bills, 17. Rive, 2. Wilf. 353. Appleton . 


(2) See Ruſſell v. Langſtaffe, Dougl. Sweetapple, Bailey, App. No. 6. Tinda! 
514. in point. : v. Brown, 1. Term Rep. 167. 


(c) See Danack v. Savage, 1. Show. 4) Sce Anonymous, poſt. 348. 
155. Manwaring v. Harriſon, 1. Stra. J=nnys v. Fowler, Stra. 946. Price «. 
508. Eaſt India Company v. Chitty, Neale, 2. Burr. 7354. Collins v. Emme!, 
2. Stra. 1175. Hankey v. Tretman, 1. H. BL Rep. 313. Sce aſe Kyd gn 
Black. Rep. 1. Chamberlain v. De ia Bills, 203. &e. : 


Caſe 418. | Tod aga:n/? Stokes, 
* 3 THE PLAINTIFF, an apothecary, ſued the def-ndant, a parſon 
e - RT . ap. » . i 4 3 : 1 > . 
contraſted by living in CHicbeſter, for phyſic adminiitered to his. wife in 
his wife after London. 5 


netoricus ſepa- | " T 3 oy | | ; | | 
ration, k On nan gſſunigſit pleaded, it appeared, on evidence, that the de. 


nmintenance al- fendant and his wife had been parted by conſent for five years lait 
lowed her. paſt, and that on ſeparation, by articles to truſtees of the wife's 
8. C. Sak. 116. Paming, the defendent had obliged himſelf to allow the wife 
S.-C. Holt, 100. twenty pounds a-year; which he did accordingly, and had a cove- 
S. C. 1. Ld. nant from the truſtees to exonerate him of all the charges of the 
Ray. 444. wife; and that the plaintiff did not know the wife to be a fen: 
[245 ] covert at the time of the medicines given. | | 
82 50 147˙ And by Hor, Chief Justice, theſe points were held: 
ra. 8575. 121 . 
* 8 FIRST, That the reafon why the huſband ſhall pay debts con- 
tracted by the wife is upon the credit the law gives her by impli- 
: | | Cation, 


Michaelmas Term, 18. Will. 3. At Guildhall. 


cation; in reſpect of cohabitation; and is like credit given to a2 


ſervant (a). ”— 

SECONDLY, That if huſband and wife part by conſent, and the 
huſband ſecure her an allowance, it is in conſideration that he 
ſhould not be charged any more by her; and it is unreaſonable he 
ſhould be charged for victuals, or phyſic, or other neceſſaries 
after (5). | Sa 

THIRDLY, That a perſonal knowledge of ſuch agreement is 
not neceſſary, fo it be publicly and notoriouſly known (c). 


FourTHLY, That ſuch public knowledge of the agreement 


need not be at London, where the debt is contracted, but is ſufi- 


cient if it be where the parties lived, viz. in this caſe at Chicheſ= 
ter (d). | | _ 
FirTHLY, That if the debt were contracted by the wife in fo 


| ſhort a time after the agreement, as it could not be known at Chi- 
chefter, in that cafe thz huſband would be liable (e). 


SixTHLY, If a huſband turn away his wife, he muſt ſend credit 
with her for reaſonable expences (Hh - | 


SEVENTHLY, If a wife go away without conſent of her huſ- 


band, ſhe ſhall find credit where the goes, without any charge to 
her huſband, or his giving any perſonal notice of leaving him. 
And he ſaid the cafe of Scot v. MAanby (g) had been carried too far 
in this; and he remembered a cafe before him at Exeter aſſizes, 
Lungworthy v. Huckmare (P, where he held, that if a wife elope 
from her huſband, and take up neceſſaries from a tradeſman, who 
has no notice of the elopement, the huſband ſhould not be liable; 
and it is ſufficient for the huſband to give general notice that 
tradeſmen, &c. ſhould not truſt his wife. 


But SzRJEANT WuerGarT, now lord keeper, at the ſame time 
acquaiated his lo:2ihip, that TREBY, Chief Jullice of the com- 
mon pleas, had ruled that point otherwiſe in an action between the 
{ame parties (i). 55 | Eons 

To which HoLT, Chief Feſtice, ſaid, that notwithſtanding he 
would adhere to his opinion in all the points aforeſaid. | 


And the plaintiff was nonſuited (4). 


(a) See 2. Lev. 16. 

(6) Ferrers v. Ferrers, 1 Vern. 71. 
Angies v. Angies, Prec. in Chan. 499. 
Dent v. Scott, Allen, 61. Craig v. 
Bowman, 6. Mod. 147. Corbet v. 
Polenitz, 1. Term Rep. 9. Compton 
v. Collinſon, 1. H. Bl. Rep. 364. 
e. Bro. C. C. 377. Ellah v. Leigh, 
$5. Term Rep. 682. 

(e) See Craig v. Bowman, 6. Mod, 
247 

- Angies v. Angies, Gilb. E. R. 1 $3- 

e | 


(7) Etherington v. Parrott, 1. Salk. 
118. Thompſon v. Harvey, 4. Burr. 2177. 

C) Sid. 109. 2. Lev. 4. 

(5) 10. Wil. 3. 

(i) See Car v. King, poſt. 372. 

(4) See upon the ſubject of a huſband's 
liability to pay debts contracted by his 
wife, Mr. Evans's note to Etherington . 
Parrott, 1. Salk, 6th edit. 118. Mr. 
Nolan's note to the caſe of Bolton v. 
Prentice, 2. Strange, 3d edit. 1214. and 
the notes to the caſe of Manby v. Scott, 
1, Mod 124, 


Turner 


Top 
aga 


STOKES. 
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Michaelmas Term, 10. Will. 3. At Guildhall, 
Caſe 419. 5 Turner againſt Brent. | 
An action lies A SELLS GOODS to B. to which he has no title; if A. know 
againſt a perſon <= that he has no good title to them, an action lies againſt 
for 8 him for the deceit, if the owner recover them againſt B. but ſicu 
* > he has if A. do not Know but his title to them is good. 
no title. —Cro. Jac. 4. 471. 1. Salk. 282, Moor, 126. Allen, gr. 
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MICHAELMAS TERM, 
"hs Tenth of William the Third, i 
I N 


The King's Bench. 


Sir John Holt, Kut. Chief fuftice. 
Sir Thomas Rokeby, Kut. 5 
Sir John Turton, Knt. & Twſiices. 


SS SC ® SS A 


Sir Thomas Trevor, Kut. Attorney General. 
John Hawles, Eſq. Solicitor General. 


—ͤ — . — — 
N 246 
* Rigdon again/? Hedges, Judge of the Admiralty. Caſe 420. 


OODS were arreſted in the river Thames by proceſs of If goods be ar- 
THE COURT OF ADMIRALTY, and a reſcue made, and a reſted in the 


nt againſt Rigdon for a contempt of their pr „tiver Thames by 
WANT SDS Wt Mor Eg pe procels. ce wn 


And in a motion for a prohibition it was ſuggeſted, that the ori- admiralty, and 


q f a thing of their juriſdictio „ 
ginal proceſs was 0 ing out ot their 15 and therefore court of admi- 


there could be no contempt. | | ralty may grant 

E contra, it was urged that this ſuggeſtion came too ſoon, becauſe Watantagainſt 
it cannot be known whether they have juriſdiction or not, until — 
bail be put in to the action; and ſo in the eccleſiaſtical or inferior e it 
courts, if a prohibition be ſued on a ſuggeſtion, that the cauſe of ſhould appear by 
action is out of their juriſdiction (a). So in the caſe of a modus for the proceſs that 
tithes, you muſt ſuggeſt that you pleaded it below: and ſo on pro- wen bad eg 
ceeding below for words: and without doubt they might have a oe if it 


juriſdiction: and their way had been to move for a prohibition im- only ſay « is 


mediately, or to put in bail, and then to move upon the libel : and c, marici- 
every court that has a juriſdiction may puniſh for contempt of 74,” the party 


their proceſs; and here the Court will give them the credit that |? 1 5 
they do right, until the contrary appears. plea be refuſed 


| Prokicitien lies. 
(a) 1, Vent, 1%, 1. Med, v3, ; | 
85 Hor r, 
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neben Hol r. Chief Fuftice. Surely the cauſe that brings it Within 
egarSs their juriſdiction ought to be ſet forth in their proceſs; and it i; 

Hrroks, too general tofay © in cauſd maritimd.“ If goods be taken ar, 
Jr oo or THE Se ws blen 
Anis al r r. by pirates, and fold by them at fea, and brought to ſhore, prize 
or not prize, ſhall be. tried in the court of admiralty. 2, Saund. 


260. Ray. 189. 2. Mod. 237. 


They would not grant a prohibition without affidavit that they 
had pleaded the matter below. 


And it was ſaid, that the uſage is by warrant to ſeize the goods, 
which, upon bail, are delivered back, and then a libel is given, 


But Curra, Let a prohibition go, and declare in/tanter, and we 
will hear Civilians next Ferm. | 


A ſhip arreſted And here PER Curran, If a ſhip be arreſted by warrant of 
within the ju- THE COURT OF ADMIRALTY within their juriſdiction, and aſter- 
nchen of _ wards is reſcued, they may reſeize her out of their juriſdiction, 
1 and no prchibition lies. 8 | 

reſeized any- | 

where. 


Cale 221. Hyde a9 S—— 


Thie death of the TRE SPASS againſt huſband and wife; the huſband died. 
huſband in tref- 0 


$ againſt huf- SIR FRANCIS WINNINGTON moved it in arreſt of judg- 
id and wiſe. . 8 
ne. b 


$. ©. Holt, 17. = . 5 : 
Kely. 31. cn. Sed nch allecatur ; for a wife may commit treſpaſs along with 
*[ 247] her huſband, and alſo felony, if it be not by coercion * of her 
' huſband, | > 
Trover againft HoLT, Chief Fuflice, Though in a declaration in trover 
huſband and againſt huſband and wife, laying the converſion ad im ipforun, 
judgment was arreſted, yet if it come in queſtion again, it thal} 


Cafe 422. | Bully agalnſt Palmer. 


A. new charter THE PLAINTIFF brought an actionon the cafe for a falſe retum 
granted in con- to @ mandamus, commanding him to fwear Harris to be 


— | 
pg m an Mayor of the town of Dartmouth. 
* eee, 0 And a peremptory mandamus was moved for. 


was not enrol- I was RESOLVED by the Court, that if there be an old char- 
ed, ö void. ter ſurrendered, but the furrender is not enrolled, and a new 
S. C. Salk. 190. charter in conſideration of the ſurrender. granted, that the ſecond 
DE 255 charter is void; and if there be any other perſons in the new char- 
5 ES: ter than were in the old, any law made by them is void, becauſe 
g. 3 i * 5s : 
3. Burr, 1327. they act under a void charter: But ſecus, if it be the fame mem- 
| bers in the old charter, becauſe then they act by their firſt charter, 
which is {til} good. So if in the firſt caſe they had given a _ | 
| 1 5 0 


4 
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the ſeal of the new corporation to it, it would be void, as Burxrr 


t ut 
; . edges in the caſe of Bath and Wells, But if the mem- „ 
a bers of the old charter had gone to election, and ſome, by colouuu . 
: of the new charter, had voted with them againſt their will, there | 
2 choice by majority of the old charter with ſome mentioned in 
the new is good. N | | 
: Johnſon againſt Nayler. | Cale 423. 


T was A WRIT OF EXECUTION. bearing zefte in Vacation, and Writ of exccus | 
it was moved to have it amended; and the cafe of Smith v. 3 | 
Parwrod, in new Janes, 41. and Dyer, 129. were cited; but 
THE COVRT would not grant the motion. | | 


Anonymous. | | | Caſe 424. 


PER CURIAM. If in caſe where the king's revenue or ri It New Trial. 

is concerned, though there be evidence pre and con. yet if it 

be againſt the ftrength of evidence, it is fit 2 a new trial. e prong 1106. 
1. Wil. 22. 1 Burr. Rep. 12, 54. 2. Burr. 665. 936. 1. Black, 1. 3. Wil. 39. 


| Anonymous. __ Caſe 425. 
THE COURT. . If an attorney of the Court, upon motion, Attorney. 
get his name ſtruck out of THE ROLL, he ſhall never after 
de ad:nitted to act as an attorney (a). 5 


(a) See Kidwell's Cafe, B. R. H. Notes, 42, 43. Er gen Cole, Dougl 
| 232. Mr. John Moody's Cafe, Barnes 113, 114. coxtra. | | 


. Anonymous. 1 Cale 4a5. 
HE COURT. If a reſcoas be returned, an attachment ſhall Auschment. 
go of courſe without motion. | Cra. Jac. 419. 
3. Bulſt. 198. 1. Roll. Rep. 388. 440. 3. Lev. 46. Cro. Eliz. 868. Gib. P. C. 23. . Stra. 43343. 
5 Burr. 2814. Tidd's Pract. 771. | 2 „ 
1481 
| * Anonymous. , Caſe 427. 


TEAV E was granted to file AN INFORMATION againſt ſeveral Information for 
T plate-button makers, for combining, by covenants, not to ſell combining not 

under a ſet rate. | TO | _ — S 
HoLT, Chief Fuſtice, It is fit that all confederacies, by thoſe of 4 Hawk. P. C. 


trade to raiſe their rates, ſhould be ſuppreſſed. 7th edit. 85. go, 
| | | =_ 
Baker againſt Sanne, _ Caſe 428. 
UDGMENT Ad EXECUTINN thereupon were ſet aſide, for Judgment for 
cha t the plea was put in before the judgment ſigned, | want of a plea, 


| | Tidd's PraQt..z0g. 4. Term Rep. 370. 5. Term Rep. 1 52. 
W.. 8 W hitfteld 
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| Caſe 429. 8 28 Whitfield. againft Powel. a 


Protibition. PROHIBITION granted to the ſpiritual court to ſtay a flit 
3- Cro. 314. there for calling a woman a pocky whore (a).“ 


2. Ld. Ray. 508. : 
4. Com. Dig. (#) See Anonymous, ante, 236. and Grimes v. Lovel, ante, 242, 
% Prohibition i | 

Caſe 430. | Broom again Holford. 


Amendment. ACTION upon A PENAL STATUTE, and the ſum miſtaken in 
a the declaration, and leave given to amend it, the writ being 


general. | 
EB. - Rowe againſt Nedham. 
Satisfaction. PER CURIAM. Judgment a good plea in ſatisfaction of : 
BR. Shales againff Scignoret. 
Covenant to ay THE DEFENDANT covenanted with the plaintiff that he would 
on aſſigning of pay him one hundred pounds in money, and give him credit 


Bani ſtock; ten- for one hundred pounds more, upon the plaintiff's aligning him 
ee . one thouſand pounds ſtock in the Bank of England; and that the 
eee er defendant would accept the ſa ne, upon notice, on or before the 
| '.* twenty-fourth of Hay next following. | 

S.C. r. Ld. Ray. | | 

440. In covenant, the plaintiff alledged notice to the defendant that 
S. O. 1. Lutw. the plaintiff would be ready to make the transfer on the ſaid twenty 
516. * fourth of May, but that the defendant did nut come to accept; and 


non-payment of money aſſigned for reach, &c. 


| And FER CURIAM, The breach is ill afigned, for they ſhould 
Me J aſſign for breach that they had t-ndered 2 transfer, * and that the 
[ 249 ] defendant did not accept, for there was nothing to be paid butafter 
transfer, | e 1 


Caſe 433. = _ Anonymous. | 
OLT, Chief Juſtice. An act of parliament concerning the 


A fare . I fice, An ce of pacliamett concerning 
cerning revenue revenue of the k ing is a public law; but it may be private in 


is public. reſpect to ſome clauſes in it relating to a private perſon ; 
Caſe 434 | Dennis againſt Roberts. 

"4 Fog ACT OF COMPOSITION, and a compoſition purſuant thereunto 

; vas pleaded in bar to an action of debt upon a bond, without 7 

- reciting the act, or laying venue for the compoſition; and for theſe c 

faults Ok | | | 

Judgment was given for the plaintiff. 8 a 


» 


, 
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7 Adams arainſt Go. Cale 435. | 


ER CURIAM. In London the plaintiff never excepts againſt Bail in Zonden 
P bail, but there is an officer who receives bail; and if he take er excepted 
inſuffcient bail, upon complaint made to the aldermen he muſt 20 

either pay the debt, or the profits of his office are ſequeſtered until 

the debt is ſatisfied. And when a cauſe is removed up hither, the 

hail and clerk below are diſcharged; and if the bail given below be 

offered here, they may be excepted againſt. | 


Wa 


White againſt Mullony. ___ Caſe 436. 
AMATHEMATIC MASTER being offered for bail by the name Addition. | 


of gentleman, | 


Ed 


HoLT, Chief Fuſtice, ſaid, he was one by his profeſſion. 


Birch again Wood. | Caſe 437. 
VICAR libelled in the ſpiritual court for a ſtipend of four Stipend can be 
| pounds a-year, claiming it by preſcription. Rs — + _ 
And a prohibition was moved for upon a ſuggeſtion, that none d) politic or 
can claim a ſtipend by preſeription but a corporation or body corporate only. 
politic. j 8. C. Salk. 306. 


And fo faid HorT, Chief Fuſtice ; and that a ſheriff, though | 
| removable at the will of the king, may claim a fee as incident to 
is office. | 


But againſt the prohibition were cited Litt. Rep. 19. and 51. # [ 250 ] | 


»The King againſt Dutton and Others, Printers. Ct 438. 


N INDICTMENT being found againſt the defendants in Lendon If 2 libel be 
for printing and publiſhing a paper intitled © THE BLACK couched in ſuch 
„Rau,“ wherein certain perſons were ſcandalouſly deſcribed, ſo 87s that Txz 
| anybody that knew them might know them to be the perſons de- Jene may 
ſcribed, and among others THE RECORDER OF LONDON was — 


mauled; | ES | 8 of it, the Court 


| Fd . = DES „will remove the 
And a certiorari was moved for by MonTAaGUE, inſinuating, indictment, tho- 


that it would be a hardſhip to be tried at THE OLD BAIIRT, found at The Cl 
where ſome of the Judges might take themſelves to be ſcandall'd Bail. 
by that paper | 67 | 


Tak Cover ſaid, that they ſeldom would grant a certiorari to 
THE OLD BAILEY : yet they granted one here, though it could 
not de tried here this T'erm ; for a certiorari into a foreign county 
ought to have fifteen days between its ieſte and return; and though 
by confent it may be returned immediate, yet ſtill there muſt be 
hfteen days between the teſte of the writ and the return of the jury, 
which could got be within this Term, : 
| | 8 2 Anonymous, 


le 


Caſe 439. 


There gende P 


Mlichaelmas Term, 10. Will. 3. In B. K. 


Anonymous. 


CURIAM. Regularly there ought to, be four days "VER | 


R 
four days de- 1 the teturn of THE PoSTEA and judgment entered; that is, if 


Caſe 441. 


and therefore where B. aſked A. if he was 


willing to ſerve one C. and cn B. replying 


— there be four days of the Term unſpent at the return; but if 
judgment enter- there be not ſo many days to come of Term, there ought to be the 
xs utmoſt time within the Term; but ſtill judgment may be entered 
Tidd's Practice, that Term. | | i 1 
598. 629. ge? 
Caſe 440. Auſten galt Baker, 
Affrmpftin con- A SSUMPSIT againſt Hater upon a promite ſuppoſed to he 
| Eideration that made by him to for goods delivered by the plainti 
Awoulddeliver t, + F pay tor g dy the plaintiff 
goods to C. he a EEE | 
4 would ſee" Hort, Chief Zac took this difference: If B. deſire 4. to 
EY | deliver goods to C. and promiſe to ſee him paid, there afſumpſit lies 
againſt B.; though in that caſe he ſaid, at Guilaball he always 
required the tradeſman to produce his books to fee whom credit 
: was given to. But if after goods delivered to C. by A. B. ſays to 
A. „Tou ſball be paid for the goods,” it will be hard to ſaddle him 
with the debt (a). _ | | 
; . g \ 4 4 5 
(a) By 29. Car. 2. & 3. No action that he did hot know C. ſaid, If n 
4 r ſhall be brought whereby to charge a © ror know bim you brow me, and I will ſe 
« perſon on any ſpecial promiſe to anſwer yen faid, it was held a collateral pre- 
e forthe debt or default of another, un. miſe, though made bt ſore the goods were 
6 lefs the agreement upon which ſuch delivered to C. Matſon 2. Wharam, 
ac action is brought fall be in writing. 2. Term Rep. 80. And the general rule 
And it was formeriy a rule, that where now is, that if the perſon for whoſe uſe 
the undertaking was before the delrvery, the goods are furniſhed is liable at al}, 
and there was a direction to deliver the any other promiſe by a third perſon to pay 
goods and I nll fee them paid for, it is an that debt muſt be in writing, otherwiſe 
original , undertaking, and not within the it is void by the ſtatute of Frand;, 
ſtatute, per Lox Do MAxcFIiZLD,in Maw- 2. Term Rep. 81. Read v. Nath, 1. Will. 
brey v. Cunningham, Hilary 1773. But 305. F:fh v. Hurchinſon, 2. Will, gg, 
if (though before delivery) the ptom ſe is Burkemire v. Darnel, 6. Mod. 244. 
litional, as if Z. deſire A. to deliver And therefore if a tradeſman deliver 
goods to C. and ſay, I will pay you if goods to A. at the requeſt and credit of 
4 C. does not, this is a collateral undertaling HB. who ſays, before the delivery, © [ 
weithin the ſtatute, Jones v. Cooper, © will be beund for the prgment of the, 
a Cowp. 228. And it is now determined, „ money as far as Sool. or 10000l.“ this is 
that there ĩs no diſtinction between a a. colkteral promiſe on the part of Z. 
promiſe made before or after delivery; if it appear that credit wvas given to A. at 


cel as B. Anderſon v. Hayman, 1. H. 
Bl. Rep. 120. 


Anonymous. 5 1 


of the parties. 7. Mod. 156. Tidd's Pratt, 605. 


A jury may have PER CURIAM. ; If a jury eat and drink before giving their 

refreſhment,but © » privy verdict, if it be not at the charge of the party for whom 

not at the ex. the verdict paſſes, it ſhall not be cauſe to let aſide; the verdict. = 
Anonymous. 


pence of either 


r 


A 


15. page 9. 
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= 


* Anonymous. | Caſe 442. 


PEREMPTORY RULE never ought to be put upon one Rule not to be 
A without notice. | / | Lars : 


Kilbey againſt Weyberg, , Caſe 443+, 
ONE ATTORNEY having promiſed to accept a declaration from Attorney. 
another, was compelled, upon motion and affidavit of the fat. 
to do it, | | | Me” 


ThE King 2g ainſi The Mayor of Exeter. Caſe 444. 
T was HELD BY THE Cour, that a writ of mandamus ought Mandanus to be 


to be delivered to him that is to make the return, and that is delivered to him 


DET —_ 
THE MAYOR in this caſe, —_— make 


8. C. ante, 27. S. C. 4. Mod. 33. 8. C. 2. Show. 253. 364. 8. C. Comb. 197. S. C. Holtz 169, 
435 5. C. 2. Ld, Ray. 223. ; 6 | 


Anonymous. "2485 Caſe 445. 


Hour. Chief Juice. Byche courſe of the Court, one bound Reggie 


to keep the peace ought to continue upon his recognizance for the peace 85 
for a year (a). - continue a years 


(e) See Rex v. Powes, 1. Term Rep. 696. and 2. Hawk. p. C. 7th edit. ch. 60. 


Anonymous. Ry | _ Caſe 446. 
OLT, Chief Fuſtice. Upon an old ifſue there ought to be two wotice of trial. 
Terms notice of trial. BYE KS» 


| The King againft Fox. , Cabal 
AN INDICTMENT far exerciſing a trade, not having ſerved to it inden tos 
the ſpace of ſeven years, infra regnum Angliæ aut Malliæ, was exerciing 2 


quaſhed for this exception, for & ſhoyld be aut * _ — 


Anonymous. fs | Cale 448. 


PER CURIAM. If overſeers of ile paor, being convened be- Oeder. 
fore two juſticęs to make their accounts, do refule, the remedy 
is to appeal to the quarter ſeſſions (a). | 


(a) See 43. Elis. c. 2. f. 4. j the Rex v. Peake, 1. Keb. 574. Rex v. 
7. Geo. 2. c. 38. ſ. 4. and 5. Rex uv. Churchwardens of Northampton, Carth. 
des, Salk. 533. Rex v. Bartlett, 252. Rex wu. Jarrock, Show. 395. 
983. Rex v. Whitear, 3. Burr. Anonymous, Salk. 52 5 Rex v. Juſtices 
1365. Rex v. Juſtices of Berkſhire, of Middleſex, 1. Wilf. 125. and Mr. 
1 Conſt's P. L 266, Rex v. Mickle- Conſt's P. L. 2 58. reſpecting the making 
eld, 1. Conſt's P. L. 268. reſpecting the up, delivery, and allowance of ſuch ac- 
peal againſt overſe 35 Al * | 
is | Again cers accounts; and counts. 
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Caſe 449 | Anonymous. . . 
Bail "ſpecial or Fort, Chief Juſtice. Action againſt the maſter of a ſhip 


common for embezzling goods he had on board, and he was held tg 


Dpecial bail; but it it were for negligent keeping, common bail would 
my & ge! Thave done. | | | 
Caſe 450. i \ Bral's Caſe. 

Attorney's per DEAL, an attorney of the Court, ſued in the ſheriff's court for 
ſon under the I his fees; and upon motion he was forced to refer it * to Tap 


2 of the MASTER, for that his perſon is under the power of the Court, 


| Calegsn. © Mackifl againft Malton. 


A man may be MACHIEL had occupied lands in the dioceſe of York for ſeven 
ſued out of a 4? years before, and had lived ail his life at Lincoln; and at the 
1 end of ſeven years, being in the dioceſe of York as evidence, he 
tithes within it. Was ſerved wich a citation for ſubſtraction of tithes of thoſe lands, 


S. C. 2 Litw, GENNER, Serjeant, moved for a prohibition upon the ſtatute 


1657. of 23. Hen. 8. c. 9. againſt citations out of dioceſe, and quoted 
S. E. New Let. 13. Co. 6. Palm. 488. Hob. Jones v. Janes. 1. Re. Re), 
335: 328. SEcoxDLY, Executor in ſeveral dioceſes cited in one, pro- 


5 3 hibition lies. It executor be to pay legacies in another dioceſe, 
8. C 5 Mod. Where there are no bona natabilia, the way is to transfer the will 
450,  -- + thither, where the legatee lives. Godb. Rep. 191. 2. Brownl. 12. 


„ On the other ſide were urged 7 rs Cafe (a) and Dr. 


7 
10. - 2 6: 
SC. Carth. 476. Blackmore”s Cafe (b). And he quoted an Anonymous Caſe about 
S. C. 1.14. Ray. five years before in this court, where an executor being in a dioceſe, 


452. 534 + Where out of his own, but where goods lay, was denied a prchibi- 


_ tion, becauſe citable in reſpect of the locality, _ Fare 
Crs: Cr. . Hol, Chief Juſtice.” The queſtion is, Whether an inhabi 
162. tant of the dioceſe of Lincoln be citable at 7ork for ſubſtraction of 
Hard. 42 1. tithes there? And he ſaid, that if a will be proved in the prerogative 
: 5. 200 court, let the executor be where he will, they of prerogative ſhall 


6. Die. compel him to pay legacies ; and that the miſctaef which occaſioned 

% Prohibition the ſtatute of Hen y the Eighth was, that the prerogative courts of 

F. 9). Canterbury and York uſed to cite ſubjects of all parts of England; 

Fitzg. 119 and that it ſentence be in the admiralty of France, they will tranl- 

8 mit it hither, and the admiralty of England will execute it. And 
ſo is che ulage of the civil I. . FS Ron Fo, 

But here they granted a prohibition, becauſe it was a doubtful 

caſe, that it miight de 888 | 

And it was ſaid at the Bar, that the canon law does not take o. 

tice of locality, but that with them ull things are tranſitory ; and 

therefore they might proceed in this caſe in thedioceſe of Lincain(c). 


00 5. Co. 64. 66. * ſued before the ordinary of the plac 
(5) Hard. 421. 3 where the ſubttraction was. No # 


(r) Sce the werds of the ſtatute rhe former cditian. 
72. Hen. 8. c. 7. that the party ſhall be 5 


ö * > 


Nort, 


S K K. 


— 2 — 


* 
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* 


Nork, In this caſe in Hilary Term after, upon deliberation Macntts 


erk Tor. CURIAM, a conſultation was awarded. 12 5 
8 N 2 5 : PY ; : 
* Piper againſt Dennis. - Cale 452. 


TPON a gue warrants againſt the town of Liſcardy in Charles A charter grant. 
1 the Second's time, they ſurrendered their charter, which was ed on a v. id tur. 


f render ot a for- 


not enrolled until King James the Second, who in conſideration of er "ht lo 
the ſurrender granted a new charter to them. | | void, 


It was held PER CuRIan, that the ſecond charter, being in 
conſideration of a void ſurrender, was alſo void. | 


I 


By the charter ſurrendered none could be mayor if he were not a Perſon in poſ- 


capital burgeſs, and one was made a capital burgeſs by the charter o 


f ſeſſion of the 
office of mayor 


King James, and after made me or according to the old charter. gan be dee at” 
A queſtion was ſtarted, Whether he were a legal mayor? legally otillihe 
HoLT, Chief Fuſtice, and Tye Cour, ſaid, You ſhould firſt 2 Peak. 

have moved him fi om being a capital burgeſs ; for if we find one S. C. Holt, 170, 

in actual poſſeſſion of an office, we ſhall intend him to be rightful _ 


* 


oficer until the contrary appears; as if mere laicus be preſented, &c. 
to a benefice, we ſhall take him for a clerk until firlt ſteps be an- 


nulled (a). 3 


(a] See the caſe of Alton Wocd, 1. Co. Bully v. Palmer, ante, 247. and Lord v. 
40. Jenk. 251. 2. And. 154. Hughes Francis, poſt. 4c3.—NoTz to former . 


Ent. 162. Berwick s Caſe, 


* TRESPASS FOR ASSAULT AND BATTERY, upon demurrer 
tendered by the plaintiff, without any impariance, che judgnient 


5. Co. 93. edit on. 


was thus, ** ef pred. G. non venit, Sc.“ 


CaxTHEW moved, that this was a. judgment by default, = 


c 


| Morrice againſs Green. „ | Caſe' 453. | 


her on de. 
murrer tendered 
: | a w:thout impar · 
lance, non wenit 
is a judgment 


it ſhould be xihil dicit; for a default cannot be without imparlance, by default, or on 
for without imparlance he was not demandable ; and the eatry i dit. 


4 ipſe nihil dicit, Sc. 


ſhould be, 4 et dittlum fuit per Cur. quod jungat ad morationem, et S. C. 3. Salk 
And this is manifeſt from the conſtant 213. 


practice in caſe of common recoveries, where the judgment is ever by 
default; and therefore they are forced ta graat a general impar- 
lance; by which ſuit is put in ſuſpence, and then the defendant is 


demandable. 


4 


| NonTuzy contra. It is a judgment upon nibil dicit, and 
Y r contra. a | it, and non 
venit muſt be underſtood i 


Juen venit ad jungendum in moratione. - 


And HorLr, Chief Juſticęp, inclined that way; but ſaid, they 
. would not be poſitive. And he ſaid, that upon a nibil dicit one 


thall never take advantage of ill pleading, 


- 5 . 


in law; but upon join 


# 7 


becauſe there is no iflue 


der in demurrer it is otherwiſe. 


S 4 


Anonymous, 


Sn se. them ale and beer, and entertained their horſes at eightpence er 


* 
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Caſe 454. 5 FEES, Anonymous. 
Sire feier a- JUDGMENT againſt ſeveral defendants, and a capias, an a 


paint on, 22 corpus returned as to one; then another of the defend iu 
andi cue eſcapes. 


, and he that was in execution eſcaped, and a ſcire facias againf 
the ſurvivor, the terretenants of the deceated, and him that had 
eſcaped. | 
And PER Curran, It may well be; but FIRST, the ire  faciar 
ought to ſuggeſt that he had eſcaped. 


And SECONDLY, It ought to be de terris et tenementis of the 
terretenants of the deceaſed ; and de terris et tenementis, et bonis, 
et catallis, of the ſurvivors. | : 


Caſe 455. | 25 Parker againſt Flint. 
es. | Trinity Term, . Will. 3. Roll 363. 


| & thoſe , fir TY the flatute. of 4, & 5. Will. & Mary, c. 13.1. 18. intited, 
| we Ay cd An Act for carrying on a War with France, it was enacted, 
lodgers, with That conftables ſhould quarter ſoldiers upon innkeepers, and 
Nabling for their. ſuch as keep alehouſes and victualling-houſes, livery-ſtables, or 
2 is nct an 4 ſell brandy, metheglin, or cyder, by retail:“ In an action 
ee brought by the plaintiff againſt a conſtable for quartering a horſe 
on u ich ſoldiers 20d dragoon upon him, he pleaded not guilty, being an officer, and 


can be quar- gave the ſtatute in evidence. The jury found, that there are 
tered, wholeſome wells at Ep/om, and that the plaintiff, during the ſeaſon 
S. C. Hon, 366. for drinking the waters, indefinitely aimiſit conclavia, ANGLICE, 
S. C. 3. Ld Ray. let lodgings to ſuch as went thither to drink the waters, for the 
479. air, or for their pleaſure, and did dreſs victuals for them, and {ell 


N Atem, but fold no victuals, drink, &c. to any but the lodgers; 

>. C.Carih. 4x9. that the plaintiff had no licence from any juſtice of peace to fell 

ale; and that the defendant did billet a ſoldier and a horſe upon 

the plaintiff, who compelled him to find victuals for himſelf, and 
proviſion for his horſe, for the ſpace of two months; ef f, Sc. 

Reſolved PER Curian, That the plaintiff's houſe was not a 

houſe within the deſcription of the ſtatute : | r 


Fiksr, It was no inn; for the verdict finds he let lodgings 

only, which ſne ws him not compellable to en:ertain any body, aud 

- that none could come there without a previous contract; that he 

was not bound to ſell at reaſonable rates, or to protect his gueſts: 

but contrary it is in all the ſaid points in the caſe of an innkeeper, 

RE, and an action ſhall lie againſt him for default, not by the name * of 
* {255 1 boſpitar. but of communis hoſpitat. (a) ' © 85 
SECONDLY, I: is not an alehouſe or victualling- houie, for thoſe 

extend only to ſuch alehouſes and victualling-houſes as are known | 


(a) Vice Reg. 105, Mo. $77, Eedy, 49. Fitz, tit. Hoſtler. Bro, Aden | 
fur Cair, 26. 5. Ed. 4. ſ. 2. N | © : i 


FIR 


18 


r EE oo A% 4 wn WV ww ow FD. wes TD > *Y Row” ww 


tltates, 
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and deſcribed by ſeveral acts of parliament, which it is a crime to Parnxen . 
keep without licence; and it muſt be a communis taberna, wherein fr. 
drink, &c. is cammuniter fold to all the king's ſubjects (aj and the 
yerdict finds that the plaintiff only ſold to lodgers. A. Cy ls ee 
TrIRDLY,-It was reſolved to be a ſtatute againſt the liberty of 
me ſubject, for before it no man was obliged to entertain ſoldiers 
gainſt his will, as appears by the Petition of Right (5) and the ſta- 
tute of 21. Car. 2. and therefore not to be conſtrued favourably 
without great neceſſity, 3 . , 


FouRTHLY, That in this caſe, the conſtable having wrongfully Conſtable 
cuartered a dragoon upon him, he was anſwerable for all the dragoon wrengfully 
had committed. WERE. 2 | — Ta 2 Tn 8 

Nor, In this caſe Hol r, Chief Fuſtice, held, that if one come A perſon may 
to an inn, and make a previous contract for lodging for a ſet time, bire odgings at 
and do not eat or drink chere, he is no gueſt, but a lodger, and as Fas e 
ſuch is not under the innkeeper's protection; but if he eat and ** . 
drink there it is otherwiſe; or if he pay for his diet there, though 
he do not take it there. And a ſign is not eſſential to an inn, 
but is an evidence of it. ig | | ; 

NoTE LIKEWISE, It was ſaid by Wr1cur, Serjeant, that an An ge can 
innkeeper cannot ſell ale indefinitely without licence (c). And an ant © bank- 
innkeeper, as ſuch, cannot be a bankrupt, becauſe he does not ſell 85 
but utters his proviſion (4). „ 

Judgment was given for the plaintiff. | 107 

(a) Weſt's Precedents, 71. Lamb, Newton v. Trigg, 2. Salk. x10. Saun- 
340. 1. Fac. I. c. 9. | derſon v. Rowles, 4. Eurr. 2065.—But 

(3) 4. far. 1-& >» ſee Vaughan v. Pittman, 1. Term Rep. 

(e) Dakon J. 32, 33. 572. Buſcall v. Hogg, 3. Wilſ. 146. 

l) Criſp v. Pratt, Cro. Car. 549. | 


The King againſt Beechcroft, ,, ute 456. 


AN INDICTMENT rox EXTORTION againſt an officer for Indiamert for 

taking money for not carrying his priſoner to a ſpunging- tn not 
houſe (a) ; and THE CouRT looked upon it to be ſo ill a prattigg, Jaed enme- 
that they would not hear a motion to quaſh it. „„ 

. (a; See 32. Geo. 2. 6. 28. . 13. | 

N „ OE EN Cuaſe 457. 
ER CURTAM. If rules of pleading be not delivered, though Venue changed,  - 
the declaration be of another Term, yet the venue may be | 
ny ey be of ning Ten ee NS 


» Anonymous. - | Caſe 458. 


HOL. Chief Juſtice. It is againſt the truſt repoſed in the Judgment mun 
Court to let judgment be entered of another Term than it is de entered as of 
given; and it would be an intolerable i miſchief to men's jews. RN 

| I 8 Tidd's Pract. 
Anonymous. 13. 631. 632. 
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Old conttablenot © The late conltable is not diſcharged till the new be ſworn, becauſe 


: Caſe 460. Og: Aſuton's Cale (a). 


wer firareme. Dilling manſlaughter, or jon afſauit demeſne a good plea in treſpaſs 


45s. plökKhsintiff. And he ſaid, If a man be born onthe third of December, 


Michaelmas Term, 10. Will. 3- InB. I: 
Cale 459. | 8 Anonymous. ! 


The appoint- AN odor for making a conſtable quaſhed, abſente Horr, 
. — of a _ Chief Juſtice, tor that it did not appear by the order that he 
e e was an inhabitant of the liberty, though of the pariſh. 


an inhabitant. 


difcharged dl the parich cannot be without an officer, 
new one ſworn. 


dong en. II OLT, Chief Fuſtice, Two, three, or more, are doing an un- 
Axveful aft, if lawful act, as abuſing the paſſers-by in a ſtreet or highway, 
murder erſues if one of them kill a . it is murder in all; and whatever 
all are guilty. miſchief one does, they are all guilty of it ; and it is lawful for any 
Keyl. 66. 123. perfon to attack and ſuppreſs them, and command the king's peace; 
& ata exe di- and ſuch attempt to ſuppteſs is not a ſufficient provocation to make 


agai them. 


A (2) At Nift Prius. 


5206 


Caſe 461. Anonymous. 


anteriy. = FJOLT, Chief Juſtice. If 4. employ B.to work for C. 
without warrant from C. A. is liable to pay for it. 


Caſe 462. e . Anonymous, 


Erecutor not AN EXECUTOR is not liable to pay for funeral expences without 


kable for fune- conta for 
| +46 Taking he cont for it (a). | 
2 (@) Bot ſee 3. Inſt. 202. Burn's E. L. zd edit. 249. 


8 wes - FE SS $981 ; = 
Cafe 463. | Fanſhaw againſt Harris. 
A contract A POLICY or IYSURANCE was, that the defendant undertook 
Fer the day to pay the plaintiff one hundred pounds if Sir Rol ert Howard 
12 eee lived a twelvemonth from the day of the date of the policy (4), 
the ey of the being the third of December 1697, and he died the third af 
date. December 16998. 1 | . 2" 
S.C. 1. LA Ray. And HoLT, Chief Juſtice, directed the jury to find for the 


and die the ſecond of Decerber twenty vears after, making a will on 
that day, it would be a goud will. 5 3 | 
(a) See 1 Ld. Ray. 280. 2. Ld. Ray. page 435. to 469. and the caſe of Pugh 


1096. 3. Will. 294. Powell on Powers, v. The Duke of Lecds, * 


- 


— TP 
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Jourdan's Caſe. „ Caſe 464. 
JNFORMA TIER was filed againſt Jaurdan, an enſign of the Information for 
guards, for reſcuing one arreſted by a Chief Juſtice's warrant a reſcue in rhe 
in the Park. | ER png Park. 
e *[257] 
* Beckman's Caſe. g/d © Cale 468. 


HE was perſonated as bail in an action; and NoRTHEY moved Where bail is 
t 


o vacate the record upon affidavit, which did not make the perſonated, re- 
cord may be va- 


” 


fact clearly out. 


Hol r, Chief Juſtice. If it had manifeſtly appeared to be a trick, Hawk. P. C. 
we would relieve you; but the cafe being doubtful, we cannot zh cat. 393- 
vacate the record, but you may have your action. 


NoxTHEY. Then you will then order by rule, that _—_ bs 


' peat o a ſire faciar againſt us, according to 2. Cr9. 256, 


But negatum fuit. 
| Anonymous (a). LR D Caſe 466. - 
MOTION was made for an attachment for non-performance of There muſt bo 
2n award. E 77 . 
and a demand of 


And PER CURIAM, There muſt be a poſitive affidavit of perſpnal tbe money, w 
notice of award and demand of the money all at one time, becauſe bring a party in- 
it brings the party into contempt ; but if the party keep out of the _ conterapt for 
way on purpoſe, there muſt be an afficavit thereof, and of endeavour ,, . mos, * 
uſed to find him out and ſerve him; and it is but of late that at- =p 
tachments have been the means to compel performance of award; 


but the old remedy was caſe (0). 


(a) This caſe was in the court of cm- (6) See Rex e. Tooley, poſt. 422. 
n the court of com . 


Neal againſt Spencer. c | Caſe 467. 
N AcT10N on THE CASE for arreſting the plaintiff without ,_ _.. 5 

cauſe 'of udtion; eee ES. 5 2 x 
And PER CuRIiam, Action lies not, if it be not that he was held ins without 


to exceſſive bail; and of that opinion is HALE and VAUGHAN cauſe of aQtion 


* 


; | ill not lie, un- 
againſt HoBART. Ls he be bete 


 Levinz at the Bar ſaid, he knew it adjudged in my Lok p *xceffive bail. 


HALE's time, that an action would lie for arreſting one, ubi nibil Fot. 273. 
debuit vel ſaltem non tantum, and holding him to exceſſive bail (a). 

And TREBVY, Chief Juſtice, cited Kzeves's Caſe, ſoon after 
the Reſtoration, where it was held by the Judges, in oppoſition, as 

(e) See Daw v. Swaine, 1. Sid. 424.” v. Monger, Stiles, 378. Goſlin . 
Skinner v. Cuntar, 1. Saund. 228. Sa- Wilcox, 2. Will. 302, - ; 
e, Roberts, 3. Salk, 33. Armed '- - -..-- - 
N „ £74 | he : 
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Nxar he believed, to OlivEx's Judges, that it would not lie for arreſting 
without cauſe, and holding to ſpecial bail; but the contrary had 
Irxxcnn. been adjudged ſince. * OP 


And judgment here for the 3 
W922 Ax EXCEPTION had been taken to the declaration, aan. was 


| =o Sip wy * guod cum, Sc.“ 


L pott, uſtice, ſaid, molt of the 8 in caſe were ſo; 


but without doubt it would be bad in treſpaſs. 
© mg and TREBY, Jaftices, ſaid, they could fee noi 


*[258] * | 
_ Cafe 6 | Walker 3 Walker. | 
NDEBITATUS ASSUMPSIT generally for money won a 


= — not lie _—_1 play; and verdict; and general damages; 


ſor money 
at play. % AnD MoveED in arreſt of judgment, that it would not bear an 


S. C. ante, 69. action upon the implied conſideration of winning or loſing, without 
4 4 5. Med. more ſpecial words; and it being for play, it is no more * 


Sc Comb. 303. nudum pactum (4). 


* C. Holt, 328. And PER Cunran,In caſe of lay pon tick there muſt be a ſpe. 
1 Lev. 119. .. Cial mutual promiſe; dut it has been held, that upon evidence they 
Mod. 128. need not prove 2 ſpecial mutual promife, becauſe the nature of the 


(mtg es thing implies one; but it muſt be ſet forth in pleading. - 


2 Andr Curtan, The ſtatute ſhall be conſtrued largelj inodium 
— of gameſters; and therefore if one loft upwards of — hundred 
1. Term Rep. pounds to two at one ſitting, both the ſums would be void: but if 
66. one loſe ninety-nine pounds to A. and then, on purpoſe to avoid it, 
dernen Pax, loſes twenty pounds to B. there 4. may ſpecially ſet out the _ 
and ſo avoid it C5). 


Judgment was given for the ent, 


(a) See the cafe of ackſon v. Cole. fuch a romiſe implied. No x ts fene 
grave, Michaelmas 5 3. Will, & e 7 
Mary, Roll. 610. Carth. 338. and (6) Nora nc. Vide Crouch's Caſt, 
x. Sid. 394. 2. Vent. 175. where it is Michaclmas Term, 11. ill. 3. pot. 
. acjucged, that indebizatus will not lie on 336. | Re; 
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H I L A R Y- TDM 
The Eleventh of William the Third, 
1-3 Hel | 
The King's Bench. 
Ki, John Holt, Kur. Chief Fuftice. 
Sir Thomas Rokeby, Kut. 


Sir John Turton, Ant. 
Sir Henry Gould, Knt. 


Sir Thomas Trevor, Kut. Attorney General. 
Sir John Hawles, Kut. Solicitor General. 
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* Wiggan againſt Branthwaite. Caſe 469. 
Hilary Term, 10. Mill. 3. Roll 332. 


þ feeders FOR TAKING GOODS. The caſe was: The A manor 1 
| abbot of Broomball was ſeiſed in fee in right of his mona- Which wreck 
ſtery of the manor of Broomhal!, and had wreck by pre- {20 &4bypre- 
8 . . . ption came 
ſcription, The manor, by the diſſolution of monaſteries, came to to the king's 
King Henry the Eighth, by which the wreck, being a royal fran- hands, who 
chiſe, veſted in him jure corone; and being fo ſeiſed, grants the granted to A. 
office of high admiral of England to the Lord Viſcount L' Ide, , de office of 
« with all wrecks at ſea, and all other profits to the ſaid office be- . 22 
« longing.z”” and after this he grants the manor, &c. to B. under « fea, and all 
whom the ſaid plaintiff in the action claims. | r profits to the 
Tux CouNsEL for the defendant urged, that the wreck being“ 3 : 
granted to Lord L'Iſſe before, and not recited in the grant to F. this does not pas 
it did not paſs by the grant of the king to B. and therefore the plain- e wreak” a- 
tiff had no title. DE ee 
| But HoLT, Chief Fuſtice, over-ruled this on evidence at the s. C. Holt, 758. 
trial in Suffelk, that the wreck belonged- to the manor by preſcrip- 8 C. 1. Ld. Ray. 
_ and could not paſs as appurtenant to the office of high-ad- 773. 
miral, EE 
. Co. 106. 
And 4 Inſt. 168. 
. © 2. Will. az. 
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Hilary Term, 11. Will. 3, In B. R. 


Wiccan And it being moved to have it found ſpeciall , It was refuſed ; 
r and a bill of exceptions was tendered and fe wh and a writ of 


e 3 error brought, and error aſſigned. 4 
Tt was argued by HawLEs, S/zcitor General, and Warr axe; 
that beſides the grant of wreck appurtenant to the office of high. 
admiral, there is alſo a grant of mar is ejea, which is not relative 
to the office, and will comprehend a grant of all wreck then in the 
hands of the king; and the reſtraining clauſe of eidem ſpeAant, 


0 [ 260 |] © et pertinent.” ſhall not “relate to the wreck of ſea granted ; 


for wreck cannot belong to the office by preſcription, for the office 
itſelf is within time of memory. | | 
But by Hor r, Chief Juſtice, Wreck may be claimed by pre- 
ſcription, and may belong to the lord-admiral by preſcription ; for 
the lord-adrmiral's office is an antient office, tempore dont, though it | 
might not be veſted in a ſingle perſon, or in the ſame manner ''s it 
is now. In Dyer, 152. 6. there is a preſcription for the lord- high- 
admiral to grant the office of © Regiſter of the admiralty” for life; and 
he made no doubt but ſome wreck might belong to the admiral by 
preſcription 3 as that about the cinque ports, and ſuch places where 
he was molt converſant in antient time. And as to the objeRion, 
in regard that there is but one cenceſſit, or word of grant, all the 
clauſes ſhall be taken to be dependant on it, and the clauſe of re- 
ſtraint ſhall extend to all of them; otherwiſe if there had been any 
word of grant intermediate. : 
And the judgment was affirmed. 


7 


Caſe 4790... - Pollard againſt Awker. 


Kesten can- LIBE“. IN THE SPIRITUAL COURT by the clerk of a pariſh for 
ret be tried in *— fourpence a-year due to him by cujtom from every maſter of a 


| the ſpiritual family in the parith. The defendant denied the cuſtom ; and a 


— prohibition was granted, becauſe a cuſtom is not triable there, ex- 

| cept in the caſe of a penſion. 3 
Caſe 471. The Inhabitants of King's - Langley againſt The 
8 24 Inhabitants of St. Peter's, in St. Alban's. 


Scffiersmayad- F7KCEPTION was taken to an order made at the quarter- 
Journ matter for . ſeſſions, becauſe the appeal was lodged at the next quarter- 


further debate. ſeſſions, and it appeared on the face of the order that it was not 
S. C. a. Salk. then determined, but was adjourned over for further conſidera- 


cos. tion. | | 
S. C. Sett. & Wy . ; 
Rem 120. And it was held by THE CouRT, that one muſt appeal to, the 


S C. Fort. 323. next quarter-ſeflions ; yet it may be adjourned over on debate for 

* x. Ld Ray: further conſideration. . 
| And it was confirmed, 
SL Lacy 


Hilary Term, 11. Will. z. In B. K. 2671 


Lacy againft Williams. | Caſe 492. 
Michaelmas Term, 10. Will. 3. Rell 586. | 


ENO OF A JUDGMENT given in the court of common If the tenant 
pleas (a) in ejectment; and a ſpecial verdict was found, viz. Bain the freehold 
That IF. Lacy the younger, being tenant in tail male, in the ſeventh 27 time before 
of November, in the ſecond year of Milliam and Mary, G. Keith * it is 
ſued out a writ of entry ſur diſſeiſin of the lands in queſtion againſt | 
Miles Corbet, returnable guind. Martini; at which time Miles 26 has 2 Salk. 
 Cirbet appeared and vouched V. Lacy the younger, who was not 5. C comp. _ 
reſent in court; upon which a ſummoneas ad warrantizandum S. C. Carth. 454. 
iſſued, teſted the twenty-eighth of November, in the ſecond year of S. C. 1. Ld. Ray. 
Milliam and Mary, returnable octab. Hill. after; after the iſſuing 227; 475: 
forth of which writ, and before the return of it, V. Lacy the cc. 
younger, by leaſe and releaſe firſt and ſecond of January, conveyed Lutw. 1549. 
the lands to Miles Corbet to make him a complete tenant to the Carth. 472. 
pracipe, Miles Corbet (b) appeared at the return of the ſummons Show. 347. 
ad warrantizandum, and entered into the warranty; and a reco- 1. Med. 248. 
very was had to the uſe of J/illiam Lacy and his heirs ; afterwards Petr, 25 
he died wichout iflue male, leaving the leſſor of the plaintiff, his Cruiſe, x 9 
daughter and heir; and the defendant claimed as brother and heir 21. 
in tail-male. |; 4 TD | : 
I be fingle queſtion was, Whether this common recovery, in 
which there was no tenant to the præcipe when the ſummons 
ad warrantizand. iſſued, but made pending the writ of ſummons, 
and before the return, be good ? | 


Te was arguedin the king's bench by Pa aTT for the plaintiff in 
error, and KEEN for the defendant ; and the judgment was affirmed. 


For by HoLT, Chief Juſtice, The general rule is, if a man gain 
the freehold after the writ purchaſed, at any time before judg- 
ment, this makes the writ good; for why ſhould the recovery be 
bad, but becauſe it is againſt a man who had nothing at the time of 
the recovery had? But here he has. In a ſcire facias againſt terre- 
tenants, after a recovery, they ought to plead that the tenant had 
nothing in the land die impetrationis brevis, nec unquam peſtea, 
and without that it is ill. If the vouchee come in and 
counterplead the voucher, per non-tenure of the tenant, he 
| Ought to fay, ©* die impetrationis brevis, nec unquam poſtea ; * fo 
if the tenant plead © non-tenure” in abatement :- but if the tenant 
come in by act of law, pending the writ, as by deicent, he ought | 
to plead ſpecially; and as the writ is made good by a ſubſequent 
purchaſe, ſo the voucher is made good by a ſubſequent entry into 
warranty by the vouchee; ſo there is a good tenant, a good vouchee, gd} 
and a good “ recovery. And as to the caule of action, the de- RR | 
mandant may have a good cauſe of action, though the tenant has L 262 ] 


_ 


(0) See 8. C. 1. IA Ray. 2. C) W. Lacy. 
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Hilary Term, 11. Will. 3. In B. R. 


Laer not the lands, for the right of the demand is the cauſe of theaficn 
ee and therefore, if the tenant has the land to tender before the judg. 
fant ment, it is good (a). Judgment was affirmed. _ - 


(a) By the ftatute 14. Geo. 2. c. 20. been executed. Burton v. Rigby, 2. H 
t 6. a recovery is good if the freehold be BI. Rep. 46. 5. Term Rep. 179. ang 
conveyed to the tenant to the præcipe by indeed as common recoveries are now 
the end of the term, ſeſſions, or affizes, conſidered as common affurances, the 
in which the recovery. was ſuffered, and Courts will endeavour, by every poſſihi.. 
the perſons joining in ſuch recovery had a lity, to ſuyport them, Atkins 2. Horde 
fufficient eftate, and power to ſuffer the 1 Burr. 115. Selwin v. Selwin, 1. N. 


fame, — And a recovery has been held Rep. 254. Martin . Strachan, 1. WII. 


good, although the tenant did not acquire 73. Crowe v. Baldwin, 5. Term Rep. 
the eſtate until after the day on which 112. 
| the writ of ſeifin was returned to have 
. Caſe 473. The King again Sudbury, Heaps, and Others, 
Two perfors FPFHE DEFENDANTS were indicted, for that they riato} it 


nord guilty routes? afſemblaverunt, and fo aſſembled committed a battery 
on Mary Ruſſell. Two of them were found guilty, and all the 


* 1 _ others were acquitted z and judgment was arreſted, for two cannot 
commit a riot. bes” 4 [IT 

But by Hor-T, Chief Juſtice, If the indictment had been, that 

the defendants, with divers other diſturbers of the peace, had com- 

mitted this riot, and the verdict had been, in this cafe the king 
might have judgment. 8 5 | 


Caſe 474. Jeveſon @ga/ift Moor. © 
f Hilary Term, 9. IWill. 3. Roll 430. 


A declaration C4 SE. The plaintiff declared (a), that he was poſſeſſed, for 2 


8 _ mo certain term of years yet to come, of a certain colliery in Dal, 
for 2 berm os near the highway leading from ſuch a place to ſuch a place, 
years of a collie et fic retrorſum, through which his cuſtomers uſed to come and go, 
ry fituate in the to take and carry away the coals dug out of his ſaid colliery; that 
pariſh of near on the fourteenth of March, in the ninth year of Milliam ibe Third, 
Ce alag be had two hundred loads of coals there dug ready for fle; ad 
toe che fad that the defendant, intending to hinder the plaintiff of the benefit 
pariſh of A. and of his colliery, and to ſeduce the cuſtomers from the plaintiff's 
that the defend- colliery to a colliery of the defendant's near adjacent, after the 
\ whe ae ee rourteenth of March, and before the action brought, laid ſix cart- 
te coke ob. loads of ſtones and an aſh-tree athwart the ſaid highway at Dal, 
Kruftcd the ſad Within the two bounds aforeſaid, and continued them there for two 
highway afore- months; per quod the plaintiff loſt the profit and benefit of his 
laid, by ahh colliery; and alſo the coals lying on the ground were much damni- 
| ved eee fied, pro defettu emptorum ex cauſd prædictd fic impedit et oftrut. 
refit of his faid colliery, Ec. is gcod, although po ſpecific injury be particularly ſtated; for although 
the defendant was guilty of « public njaxce in obſtructing  commen tigbway, and for fuch offence could 


only be puniſhed dy ab lie i „ as a ſpecia damage was occaſioned thereby, he is liable 10 
y be puniſhed dy ablic preſecutian, yet ſpecial ge 2 


r civil actica at the ſuit of the party in jured, and the quantum of damage fuſtained is | 
t. on of the jury cn the evidence; at leaft the omiffion of ftating the particular injury -is cured by the 
verdict. —S. C. 1. Satk. 15. S. C. Comy. Rep. 58. S. C. 1. Ld. Ray. 486. S. C. Comb. 480. 
S. C. Carth. 452. S. C. Holt, 10. Cb. Lit. 56. 5. Co; 73. 2. Black. Com. 219, 220. 2. Wil 
«3. Stra. 666. Bull, N. P. 7. Burr. 2424. 


(=) Sce the pleadings, 2. Salk, 730. and 3. Ld, Ray. 436. On 


# 
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Hilary Term, 11. Will. 3. In B. R. 


On not guilty, verdict fot the plaintiff ; and, upon motion in 


iteſt of judgment; a rule made Curia advifare vult indefinitely. 
Tur Cour argued ſeriatim. . 


And FIRST, they all unanimouſly agreed, that this being in 2 


highway, and conſequently a public nuſance, no action would le 
for it, gene ally ſpeakiag; but if any perſon had a particular da- 

de, which would diſtinguiſh his caſe from that of all & the reſt 
of the king's ſubjects, they held that an action would lie for him, 
if he laid his damage ſpecially enough to ſupport his action. 


And Gob LD and TuRTON, Juſtices, held the plaintiff had done 


ſo here, eſpecially it being after verdict, 


Goutn, Juſtice. This declaration is ſpecial enough, even 
upon demurrer, @ fortior i after verdict. Indeed if the plaintiff had 
only taid, “per gs his carriage could not pals that way, that 
had been bad; becauſe that is a common damage with the reſt of 
the king's ſubjects; and, at that rate, every one that had occaſion 
to paſs that way would have his action, which would beget ſuch a 
multiplicity of actions as the Jaw will not endure ; but here he 
lays, © per quod he Joſt the ſale of his colliery;“ and that is ſpe- 
cial. 1. Rol. Ab. pl. 8. 7. Hen. 7. 3. Godbolt, 343. The 
ttopping of a way may be a general or a ſpecial damnification ; and 
the queſtion is here, Wnether per quod has done its office? It is 
objected, that it does not appear that the plaintiff loſt any buyer; 
but I anſwer, that when, a man lays a ſpecial damage to 
maintain his action, he need not, many times, ſet forth the pre- 
ciſe certainty thereof; as if a maſter bring treſpaſs for beatin 
| his ſervant, he cannot recover if he do not ſhew a ſpecial 
damage, as loſs of ſervice, yet he need only fay © per quad he loſt 
« his ſervice per magnum tempus, and that is well enough; for the 
quantum of time there is not traverſable. 1. Leo. 136. Heb. 
284. 9. Co. 53. In an action for a private nuſance, the plaintiff 
concluded ad nocumentum of his houſe, without ſhewing coment, 
and good; for it is to recover damages only. So here it is not 
neceſſary to inſtance who the buyers were; for it appears, FI Rs r, 
that the coals there were ready for ſale; SECONDLY, That the wa 
was ſtopped, whereby, &c. There is a difference where the da- 
mage is the reſult of one ſingle inſtance, as loſs of marriage, which 
cannot be but to one ſingle perſon, there it ought to be aſcer- 
tained who that perſon was; but where the damage is compli- 
cated of many iaftances, as here, it is otherwiſe ; and it would 
be inconvenient if. it were not; for it might be impoſlible to tell 
who his cuſtomers were to have been; and if he had named ſome 
and failed in the evidence of proving a loſs of any of them, he muſt 
have been nonſuited; and he would be fo reftrained to them men- 
tioned in the declaration, that he could give evidence of none 
other; But it is otherwiſe on an indictment for barratry (a) ; 


(4) See 3. Phy Bp: 798. 7546 


Yor. XII. | 


you 


Jzvzvon 


Bull. N. P. 58. 


Hilary Term, 11. Will. 3. In 


Juvreon you may five more or leſs particulars in evidence than you hare 
Mock. mentioned; becaufe that only raiſes or leſſens the fine, but here 
- 6 it is to have damages from a jury. SECONDLY, This is againſt 
[ - 4 ] a wrong der; in which cate this general way of declaring has 
prevailed in all the courts in /Pe/tmn/ler Hall; for there it 8 . 

neceſſary to make a title to the plaintiff further than generally 

<« that he was poſſeiſed. &c. As for depriving one of his com. 

mon, vide 9 Hen. 6. 43.45. 27. Hen. 6. 1. 1. Vent, 274 

Trinity Term, 27. Car. 2. Roll 1501. 1. Rol. Ab. 63. pl. 31. 

1. Cro. 5 10. 11. Hen. 4. pl. 44. be Hilary Term, 8. al. 3 

Koll 316. in C. B. Baker v. Aloon; and fo is Hart and Baſſet: 

Caſe. 2. Feues, 159. Allen, 22. 1. Leo. 236. Style, 10). 

1. Hent. 13. Eating graſs cum averiis, good, without more. 


Tuxrox, Fu/tice. An action u ill not lie without ſpecial da. 
age; Br. <Action ſur Gase“ 5. Nuſance 1. Cre. Eliz, bh, 
5. Co, I illiams's Caſe. ang ban, 335. 240, 341. 9. C. Mary 
Caſe. 2. Cro. 446. 1. Rot. Ab. 883. 1. Injl. 56. Kid. Mn, 
nell and Soltmurſh's Cuſe. SECONDLY, If ſpecial damage be fuf- 
ficiently alledged, the quantum ot them is not material. F IRST, 
Here it appears that the plaintiff had a colliery expoſed to fale; St. 
CONDLY, That this was the way through which his cuſtomers 
' uſed to come and go; THIRDLY, That the defendant maltting, 
Sc. did ſtop this way; FOURTHLY, That the plaintiff thereby jo 
the ſale of his coals: and he relied upon 1. Rl. Ab. 101. And he 
ſaid that the verdict would aid it at all events; and for defects cured 
by verdict he quoted 1. Keb. 847. 2. Saund. 250. 1. Vent. 114 
120. J, 145. 232. 1. Nel. A. 63. 2. OG. 565. Cre. Gr. 
510. 1. Kol. Al. 88. | 


RoxtBY, Juice. This action will not lie without ſpecial ca- 
mages for two reaſons: FIRST, Bacauſe it is a general injury to 
the whole body of the kingdom, and therefore the action is given 
only to the king, who is the head. SECONDLY, Becauſe of the 
multiplicity of actions that would enſue, if every one might have 
an action that is ſtopped-of this way. But when an action is upon 
the ſpecial damage, it ought to be fo certainly alledged, as that 

the Court may be ſatisfied that it is a ſpecial damage. And here if 

the per quad had been omitted, it had been undoudtedly bad, 

for that had been but a general injury; and though the per qui 

ſeems to have two things, viz. the loſs of the ſale, and allo tie 

leſſening the value of tne coals, yet in truth all is but one, vir. 

the loſs of the profit of his collieryv. If there had been a ſuff - 

cient cauſs of action without the per quod, the uncertain laying 

damages under the per guad would not vitiate. It is not faid that 

any particular perſon intended to buy, and by reaſon of this ſtop- 

ping forbore it; and he compared it to the cate in 3. Bulltrue, 

75. where the plaintiff had laid in his declaration, that he purpoled 

[D 26; ]:to ſettle land *.upon his ſon, and to let part to tenants ; and that the 
| defendant did ſlander his title, whereby, &c. ; and the judgment vas 


arreſted, becauſe he had not ſhewn in certain any who had * 
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deing his tenant upon that account. And ſuppoſe the caſe of Hart. J»vzzon e 
v. Baſſett to be law, it is not like this; for there was an actual 2 
damage in preſents, but here is only a potential damage; becauſe 
it may be the cuſtomers would not have come if the way had not 
been ſtopped; or if they had come, it may be he, had not agreed 
of the price with them. But it is ↄbjected, they could not name 
their cuſtomers, becauſe they could not know them. I anſwer, 
it is for that reaſon they ought not to have damage, becauſe they 
do not know what damage it has done them; and they would have 
recovered ſomething for perhaps nothing. | 3 
Hor r, Chief Juſtice. The action will not lie generally. But 
two queſtions are in this caſe: Fix sr, Whether the plaintiff may 
have this action in this caſe generally, in reſpect of the proximity of 
his colliery to the highway ? SECONDLY, Whether the ſpecial da- 
mage be fo laid as to maintain the action? As to THE FIRST, The 
action will not lie for the proximity ; for though the way be more 
convenient for him, than to others of the king's ſubjects, yet he has 
no more right to the way than the reſt of the king's ſubjects, and 
therefore is no more intitled to an action for the ſtopping generally 
than another; and this is the reaſon of Finiaux v. Hovedon (a). 
Every man who brings an action for an injury, it muſt beat propor- 
tion to the right which he has; as where one has common belong- 
ing to his houſe or ground, or a way to his houſe or ground. 
2. Saund. 115. A ſeiſed of a mill in a town, and B. ſeiſed of an- 
otzer mill in the ſame town, and a preſcription, that inhabitants 
ſhould come to one or the other of the mills, as they pleaſed, if 
inhabitants come to neither they both muſt join in the ation, in 
reſpect of the right which is in common; and an adtiqn Huſt | 
always be managed according to the right; and this highway was 


Moon. 
| 3 


made for all the king's ſubjects. 


SECONDLY, There is no particular damage, for the offence is 
ſtopping the highway 3. and if the defendant had been indicted for 
this, the indictment would conclude & ad commune nocumentum om- 
« n1um ſubdit. domini regis per illam viam tranſeun, a and without 
doubt the count would have been bad without the per gued; and 
it is not like the caſe put by my BROTHER GOULD, of diverting 
a water-· courſe from a mill; for the plaintiff had a particular right- 
in the * water-courſe to his mill; and fo was the caſe of St. John er. 66] 
v. Moody; it was for ſtopping a private way, and the per quad did [ 2 
not make the git of the action: But in all general nuſances, where 
the action is particular, the per quod makes the git of the action; 
and there it muſt be made certain. The caſe of 27. Hen. 8. is 
law, if rightly underitood ; that is, an action will lie according to 
Fitzherbert it ſpecial damage be laid, as it was not in that caſe ; 
and according to BALDWIN, it will not lie without ſpecial da- 
mage, as that caſe was; and ſo is 1. IA. 56. And the ſpecial 
damage muſt be more than hindrance of paſſages ; as falling in, 


Say 3's Cro. 664. 


Fa | breaking 


I vr so 


Moon. 
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breaking hand, or leg, Kc. and always underſtood it ſo. It is object. 
ed, that he loſt his cuſtomers; and that that is particular, 1 anſwer, 
ſuch a pretedent overthrowsall the Books, which agree that damage 


muſt be ſpecially alledged; for the damages muſt ſupport the ac. 


tion; and therefore they muſt ſhew ſome particular cuſtomer whom 
this ſtopping hindered to come. As to the caſe in 1. Roll. A. 63. 


it would be in point, but I have always heard it denied to be law; 


and the ſame author, in the caſe of Fell v. Brewer (a), ſays, that 
loſs of cuſtomers is no ſpecial damage in ſuch a caſe ; but where 


words, &c. in themſelves are actionable, ſuch an allegation with 


: 2 per quod is good, in aggravation of damages. 2. Rol. Rep. 79. 


1. Rel. Ab. 36. 1. Cre. 140. 2. Bulſ. 276. where one was ſaid 


to be incontinent, whereby none would marry him, and not good; but 


he ſhould name fomebody who refuſed upon that account; and there 
is no diverfity between the principal cafe and an action for words 
which in themſclves are not actionable ; for in both caſes there 
muſt be a ſpecial damage. This is like the caſe of Paine v. Par- 
rerick (6), and Menel u. Saltmarſh (c). U he firſt cafe was thus: 
There was a town which maintained a wherry for all paſſengers 
paying toll, and a cuſtom that the inhabitants of the town ſhould 
paſs gratis; and the perſon, whoſe ferry it was, gave over keeping 


it, againſt whom one of the inhabitants brought his action: thecuſ- 


tom was adjudged good, but it was held that the action would not lie, 
and that the defendant was only puniſhable by indictment ; and that 
there was no more ſpecial damage to the inhabitants of the town 
than to any other, by the ceſſer of the ferry, viz. the not paſſing; 
and that paſſing free was only conſequential. In the caſe of 
Menel v. Saltmarſh, the corn was rotten becauſe he himſelf could 
not bring it home; and the caſe of Hart v. Baſſett (d) is a weak 
cafe, but ſtill the declaration there was better than this; for it 
* appears that the plaintiff was a farmer of tithes, and was liable to 
an action if he ſuffered the tithes to lie on the land beyond 2 
convenient time; and that he was alſo put to great expence. If 


an action be made maintainable for ſuch imaginaiy damages; it 


would overthrow the maxim in law, that an action does not lie 
for a common nuſance; and if the plaintiff cannot tell whoſe 
cuſtom he loft, he cannot ſhew that he loſt any thing; and the 

action is always in lieu of the loſs, 


Then the queſtion was, the Court being thus divided, How 


x judgment ſhould be? 


And by Hol r, Chief Justice, if the diviſion had been on the 


firſt motion in arreft of judgment, before any rule made, the 


plaintiff muſt have had judgment; but here is an adviſare vul 
indefinitely, and ſo judgment cannot be entered without cont!- 
nuances; and while the Court is divided, it continues an adv/are 
vult. If the rule had been temporary and expired, the matter 


(e) Roll. Rep. 56. : (e) 1. Keb. 847. 
(5) 3. Mod. 289. | | (%) 4. Jones, 256, 5 
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had been at large. But he ſaid a writ of error lay, and therefore legen 
there mult be judgment one way or other. But let it ſtay; et jc az 
pendet. Judgment was ſtayed (a). | _ Moot, 


But in the caſe of Philips v. Ryand, Eafter Tan 5 8 
year of George the Firft, the Chief Juſtice ſaid it was reverſed by 
the opinion of all the Judges in the exchequer chamber. | 


(a) lt is faid, that by the conſent of Setjeants Inn; and they were art, of 
Hor r. Chief Juſtice, this cife was ar- o ILO for the plaintiff, that the ac- 
gucd before all the Juſtices of the common tion well lay. 8. C. 1. Ld. Ray. 495. 
pleas and Barons of the. exche quer at | | 4 


Grant againſt Burton. 8 Caſe 475. 
GCIRE FACIAS againſt bail, who plead no capias iſſued againſt Prove parer per 
the principal; the plaintiff replied, that there did, prout patet — Cannot 
per recordum in this court, and prays that the record may in- deg wn 
ſpeted. The defendant demurred, guia mali conclufit his repli- Ante, 2x5. 


Cation. * Creamer . 


And Ir was MOVED for the plaintiff, that the demurrer might Wickett, _ 
be ſet aſide, becauſe the defendant tendered an iſſue, and the a 
plaintiff joined with him, and pleadings were at an end; and no- | 


thing remained but to inſpect the record. 
Bred CURIA c09:it, and the demurrer was ſet aſide, 


Harvey againſt Williams. Caſe 476. 
Hilary Term, 10, Will. 3. Roll 150. | 


N indebitatus aſſumpſit, the defendant pleaded quod ante exbi- Bankruptcy of 
* bittonem bill» the plaintiff became a bankrupt, whereby he the plaintiffcan. 
became unable to diſcharge the defendant, becauſe the ſaid money, not be pleaded 
from ſuch time as he became a bankrupt, was due to ſuch creditors % iel 


as ſhould fue out a commitiion ; on demurter, judgment for the S. C. * Le 


o 


plaintiff, for this is no plea. Ay 496. 
| 1 2. Term Rep. 143. 
: £3 *C 268] 
- * The King againſt Harris. Caſe 477. 


the inquiſition. V 5 C. 3. Salk. 
3'} S. C. Holt, 324. 8. C. x. Ld. Ray. 440. 482. 8. C. Comy. Rep. 61. S. C. 5. Mod. 443. 
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Fmsr. That it was præſentatum extitit in the preterperſed 


HorT, Chief Juſtice. That would be fatal if extitit were 
neceſſarily in the preterperfet tenſe; but there is an old ver 
called ext:to which may have ext:t:t in the preſent tenſe, DT 


Tur $ECOND was to the caption, which faid, they- jurat. # 
onerat. but does not ſay with what. 


And this fuck with the Court. King u. Faulter (a), and 
Chaloner v. Chaloner (. 5 | 


And 1T WAS RESOLVED, that a vi laica removenda could only 


remove the force, but not meddle with the poſſeſſion. 


But then it was further ſtrongly obj ected, that the ſecond reſti. 
tution upon the inquiſition was irregularly obtained, becauſe the 
Juſtices of the peace had executed their power by putting the 
party into poſſeſſion immediately after the inquiſition taken, and 
could not grant a new reſtitution afterwards. Pee 


But by Hor, Chief Fuſtice, If poſſeſſion · be delivered upon 
habere facias psſſeſſimnem, or grant of reſtitution, and it is avoided 
immediately by a new force, there the party may have a new 
habere facias poſſeſſionem, or grant of reſtitution 3 but if after the 
reſtitution awarded the party enjoy quiet poſſeſſion, and he be te- 
moved by a new force, there he ought to refort to a new remedy, 


SECONDLY, It was argued, that the grant of the ſecond refti. 
tution was not good, becauſe it was not granted in convenient 
time; for the intent of the ſtatute of Hen. 6. was to give fpecdy 
remedy; or at leaſt after ſuch delay, as there has been here, there 
ought to be fome proceſs to renew the inquiſition, upon which 
the party might come-in and ſhew what he can fay why rettitution 
ſhould not be granted; for the poſſeſſion might have become lau- 
ful by ſubſequent conveyance; and this is agreeable to the reaſon 
of the law; for in perſonal actions after a year and a day, at com- 
mon law, the party could not have execution upon any judgment, 


but was to put his action of debt on his judgment, till the 


ſtatute of Neſminſter the Second gave him a ſcire facias; and in real 
actions he muſt have a /cire facias. In criminal] caſes alſo, if ex- 
ecution be deferred, * the priſoner muſt be brought to the bar belore 


a rule is made for his execution. 


To which HoLT, Chief Fuſtice, agreed, and cited Knightley's 
Caje (ci, who had judgment of death for high treaſon pronounced 
againſt him in Eaſter Term, and execution was countermanded, 
and mean while Trinity Term paſt ; and there being orders from 
above for his execution, in the long Vacation all the Judges met 


( 1. Saund. 249. 


2. Keb. 506, 
6) : 


(e) Holt, 398. Comb. 364. 


a 


Fi 


7 
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at Serjeants Inn, and it was agreed by them all, that without beings T»FKuxe 


called to the bar firit he could not be executed, ; _- cent 
: . . 2 L as HAAAIS. 
And Hol, Chief Juſtice, was of opinion, that if Trinity Nm 9.0 


dad come, though not paſt, it would have been the ſame thing. 
And THE CouRT here, after confhideration, were of opinion that 

reſtitution ought to be granted, by reaſon of the long Ucisy, which 

cht be a great inconvenience and prejudice to purchalcis ; an 


m: = 


— + 


they grounded this reſolution on Dr. Baubam's Caſe (a). 


Hour, Chief Juſtice, ordered a ſpecial entry to be made, 
that becauſe it appeared on examination that re{titution was not 
awarded till three years after the inquiſition, therefore reſtitution 


granted to Harris. 25 ' 


| (s) 8. Co. 119. 
| : Ry 
The City of London ag Vanacre. Caſe 478. 


PON a habeas corpus directed to the mayer, aldermen, and The by-law of 

theriffs of London, to remove the body of Fanacre, with the the c of Lon- 
cauſe of detaining him, they returned, that the city of London is 3 
an ancient city, and county of itſelf, and that the citizens of Ediv- air55 ld be 
aun. tzmps dont, have been 3 body politic, known by divers names; on Midſummer. 
that King John, by ms charter, granted to them the ſhireve- day, or, in caſe 
wick of London and Middleſex, and tnat they ſnould make out of o& 3 on 
therſclves whom they pleaſed ineriffs; that MAGNA CrarTta ene, * ee 
and divers other {tatutes confirm all their hbertics ; that they men ſhall ap- 
have 2 cuſtom to make by-laws; and that if any of them be de- point, and that 
ſective or difficult ta be underitood, or if any matter ariſe for the perſon elect- 
which a convenient remedy was wanting, the common- coun- nun, ſhall not be 
eil may take orders touching the jame; that time out of mind diſcharged from 
there has been a court of record before the mayor and aldermen ſerving the of- 


the inner chamber of Guildhall. Then they return an act of fice unleſs he 
common=council, made 7. Car. 1. which repeals all former by- ſwear beforethe 
court of alder- 


Jaws touching the election of ſheriffs, and ap;-vints that the election nen e FA 
ſhall be the twenty fourth cf Fune yearly; and if in the interim not worth 

there ſhall be a vacancy, then at ſuch time and place as the lord 10, oool. and ve. 
mayor and court of aldermen ſnall“ apphint; and that no freeman "iy the oath by 
of tie city ſo elected ſhall be exempted from the exccution of the — OO 
ochce, unleſs he voluntarily take an bath before the court of alder- any ee oa 
men, that he is not worth ten thouſand pounds; and bring ſix elected al not, 
compurgators with him, ſuch as the lord mayor and aldermen on being pro- 


| ſhall approve of, to ſwear that they believe what he has ſworn is — on the 
true; and that if any freeman elected ſheriff, and proclaimed Ry — | 


on the huſtings in the preſence of the lord mayor and fix alder- nd f alder- 


men, or in his abſence before eight aldermen, ſhall not come to men, or, in- the 
the next court of aldermen and declare his conſent, and enter into mayor'sabſence, 


: = 4 + betore eight al- 
dermen, attend the next court and declare his acceptance of the ſaid office, and give bond in 1,000]. 
to pertorin it, he ſhall forfeit 400l. to be recovered in the mayor's court of the city, is a good by-law 
S. C. 5. Mod. 438. S. C. Satk. 142. 8 C. Carth 480. C. Holt, 431. S. C. 1. Ld, Ray. 496 
City of London v. Wood, poſt 676. Show. 95. Purr. 1829. 1831. 1. Will 235. : 
| . a bond 


» being a free. 


3 . 
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Ivy or a bond of one thouſand pounds to the chamberlain, to appear at 
| Lompox the vigil of St. Michael, and to accept the office, not having 2 
reaſonable cauſe to be allowed by the lord mayor and court of 

21dermen, ſhall forfeit four hundred pounds, one hundred to be 
paid to the next ſheriff that ſhall hold; the reſt to the uſe of the 
[ mayor and commonalty ; to be recovered in the court of record 
held before the mayor and aldermen. Then the return ſets forth 

that the defendant was choſen and proclaimed, &c, and for his de. 


VANACAS. 


fault, &. a plaint was !cvied, &c. 


HoLT, Chef Juſtice, delivered the opinion of TE Count, 
that the by-law was good, and a procez-udo ought to he granted, 
The prineipal objections againſt the by-law may be reduced to 


em % And THE FIRST is, that the ſuhject matter, concerning which 
he every coe this by-law is made, is not within the cuſtom of the city; for the 
Bake 2 by-law ſhirevewick of London and Middleſex is granted within-time of 
echcerning. a memorp, and therefore not within a cuſtom, which is immemo- 
$anchiſe grant- rial: and beſides, the ſhirevewick of 47:idd{eſex is out of the juriſ. 
od to them. giction of the city, and therefore their by-law ca not extend to it, 
As to the firſt part of this objection, that no by-iaw can be made 
about this franchiſe, becauſe granted within time of memory; Lan- 
ſwer, that admitting the cuſtom will not warrant ſuch a by-lay, 
yet it may be made of common right; for of common tight every 
corporation may make a by-j}aw concerning any franchiſe granted 
to them, becauſe it is for the welfare of the body politic (a), and 
included in the very act of incorporation, Hob. 211, | 


A Lerporatien SECONDLY, Every corporation has a power to make a by law 
bo ES. * for the better government of the place, which is the very touch- 
3 of the ſtone by which all by-Jaws are to be judged : Now, if it be for the 
ace, to make advantage of the king and people to have ſubſtantial perſons ſerve 
by-laws. * in this office, this by-law on that account is good. The Cha. 
8 8 berlain of Lendon's Caſe (b). An act of common- council way 
By, - 4 271 ] made, that all citizens and ſtrangers * who ſhould expole any 
We? cloth to fate in the city of London, ſhould bring it firtt to 

| Blackwell- Hall; and held a good by-law both as to the citizen 
and ſtrangers, becauſe it was for the credit of the market and 


public good. 


If @ chartey p- TT HIRQLY, The very conſtitution of King, Zames's charter 
blige a corpo- obliges the citizens to, make by-laws concerning this election; 
rerion toappaint: for the franchiſe is not only granted to them, but that the ſhall 
2 ſheni, cy chuſe out of themſelves whom they pleaſe to be ſheriffs. Nov it 
—_ . ag would be in vain to giye them a power to appoint the ſheriff, if 
oeptance. they have not a power to compel thoſe whom they {hall appoint; 


r and the acceptance of the charter obliges them to perform the 
terms on which it was giyen: And as every Citizen is capable of 
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the benefit of the franchiſe, ſo he muſt ſubmit to the charge alſo. Tos City oy 
Bret v. Cumberland (a). And he took it that this franchiſe is an > 
advantage to the city, for in King Charles the Second's time a far „„ 
render of it would have compounded for their franchiſe, 


FouRTHLY, If they do not make ſuch an election as the letters 11 do not make 
tent appoint, it is a forfeiture of the franchiſe ; for all franchiſes 2 5 ns 

are granted on Condition that they ſhall be duly executed accord- '* _ f 

ing to the grant; and if they neglect to perform the terms, the 

patents may be repealed by /cire faczas; therefore it is neceſſary 

that they have a coercive power to compel perſons to take the of- 

fee upon them without cuſtom, or elſe the franchiſe would be loft 

to the city: But admitting it could not be good without cuſtom, 

yet he was of opinion that the by-law was warranted by the cuſ- 

tom, though the ſubject matter of it had its original within time 

of memory; for general cuſtoms may be extended to new things General cuſtoms 

ich are within the reaſon of thoſe cuſtoms. Snelling's Caſe (6) n e = 

i; an authority in point, where, by the cuſtom of Len lon, EXecU- which are we 

tors may pay debts, vg. imple contracts, in equa] degree with in the reaſon of 

bonds; and adjudged that adminiſtrators were within the cuſtom, thoſe cuſtoms. 

though created by Jt. Ediy. 3. within time of memory, becauſe 

within the ſame reaſon. As to the objection, that he may be in- 

dicted for this refuſal, as was the cafe of Larwz2d, ſheriff of Nor. Though may be 

wich, I anſwer, that will not be ſufficient to hinder the forfeiture oa. > 

of tae franchiſe; for it there ſhould be a refuſal when the ſheriff e *. 8 

comes to be ſworn, then there will be a vacancy, and an obſtruc- 

tion of juſtice : beſides, the penalty of the by-law is for refuſing to 

declare before-hand whether he will hold at the time, which is not 

indictable, and not for refuſing to take the office upon him at tbe 

time. As to the part of the objection, that they cannot make a 

| by-law ® about the fhirevewick of Adrdg%/cx ; I antwer, though [ 27 2 } 
the execution of the office is without the city, yet the intereſt of LS 

the franchile is within the city, as being a franchiſe belonging to 

them, and therefore within their juriſdiction ; for it is their pro- 

perty, and veſted in them as the body politic of the city; the 

perſons to be choſen are citizens, and all acts neceſſary to be done 

towards it, as appearance, &c. are done in London. ” 


THE SECOND OBJECTION was, that it is unreaſonable toimpoſe 
an oath on the party, and more unreaſonable to find ſix compur- 
gators, and to be fuch as the lord mayor and aldermen ſhall ap- 
e of. But J anſwer, this is an caſe to them from a burthen 
ur every citizen was originally compellable to ſerve; and. this ex- 
cuſes them if they {wear themſelves not worth ten thouſand pounds, 
which they are not compelled to do; it is a voluntary ozth, which 
15 not againſt law, 3. Cro. 469. 1. Sid. 28 3- And as to the 
aving fix compurgators, it is but in imitation of the comn. on 


(a) Cro. Jac. 399. 321. S. C. Poph. (8) 5. Co. 92. 
_ S. C 3. Buiſt. 163. S. C. Godb. | ; 
276. S. C. 1. Roll, Rep. 8. C. 

& Koll Rep. 32. ö 


law; 


n 
7 + 


— 
„ 


N „ 5 4 1 
*** * N 


17 * 3 75 
R ; . * 22 e 
*r — 390 +. 44a, "Os 
J "ot e 
; . Wh. 
"0 STOLL the 7 X 7 


Y on — 8 Gn 
i 3 9 N 
W . » ER 
t Thee x 4 


1 19 '- FE- OPS > a gp, — v n 
8 „ $7.49 Wy Ss : 
FO ELF %% ( 
: n . 50%" * 5 Nn 
— — = ——— 6 1 « 
* P flingiinny whom 1s 
we of 
, 4 nn 1 Ov y 
VVV 
0 a r . PY 


_ 


BY AL 
Ws 
s ad dh 


” n = * 

8 r . — 4 A 3% 1 it 7 4 nn * * 
„%%% ws Ti 4 EEE * . 4 
hr * TBS” iv £4 3 rides Bs. © * 4 Ni £ 5 755 FL 

dd "2 "tt" a * & l WT dit 33. 2 1 ” 9 3 
— ꝙvn <a br X—— ˙ — 4 4 9 x 
pF a 72 5.5 p 8 5 93 RP! 2 5 
87 ; fl , 


Hilary Term, 11. Will. 3. In B. R. 


Tur ©:7y or law; for though the Books mention twelve, yet the courſe of the 
Lox 2 common pleas is to have but ſix; and it is reaſonable the mayor 
449 F 5 , , 5 | «a : n 

* ſhould have the refuſal of them, that they be not infamous 


THE THIRD OBJECTION is, that the perſon choſen is obliged io 
appear at the next court afcer his election, under the penalty of four 
hundred pounds, without a reaſonable excuſe, to be allowed by 
the mayor and aldermen. I anſwer, whatever excuſe he makes, 
if they allow it, the city is bound by it; and if they refuſe to allo 
a reaſonable excuſe, it is not final; for it may be pleaded or gwen 
in evidence in an action brought for the penalty by the city; for 
it was not the meaning of the common=council to put an arbitrary 
power in the lord mayor and aldermen, but is like the power given 
by the itatute of 23. Hen. 8. c. 5. to commiſfon<rs of ſewers, to 
do ſeveral things according to their diſeretion; but that muſt be 
underſtood of a legal cifcretion. 5. Co. 100. 


Feery citizen THEFOURTH OBJECTION, That no proviſion is made far the party 


nr 2 TA... ; 4 ; 5 
Odgec 15 ta elected to have notice; and he may be in the country at a area 


CS TD diſtance, or beyond fea. I anfwer, every ciizen is ſuppoſed to be 
tally Prat. an Innavitanty aud dwelling there, and preſent at all public meet. 
ings; and if ne be not, it is his awn neglect, cf waich he ſhal 
taxe no advantage. And as to the obiection, that ali freemen are 
nat prefent at the clection, but only liverymen, I anſwer, It 


4 * 
becauie they repreſent the whele ; they are virtually preſent, and 


E ; mult take notice, as ail people do uf * pariiament acts. The 
.. election of ſherif is a notorious act, and the proclamatiens cf it 
| on the huſtings are public: in a pcie quod reddat ſummors on 

the land is ſutacicnt : ſo proclamation in the county court incak 
of an cutlawry, though the party be removed into another county, 


— 


Ik a man think be is liable to be cheſen, and is at Teri, he 

may get mebody to inforin him of it, and to go to the court ai 
glascmen to give him time to appear; otherwite ſuch citizens at 
the time of election would get out of the city, on purpoſe to acid 


being choſen. 


Cafe 479. EE Robins @22inft Robins. 


Cafe fer manei- \ CTION ox THE CASE : The plaintiff declared, that the de- 
ans er fendant præteatu et colore cujuſuam medii proceſſus in lege at- 
Deca AIX 1 1— = . . - 2 5 1 2 : "1 Dey - 
15885 e reftari cauſavit the plaintiff, and tel him to ſpecial bail wiinout 
a on — » 22 — of 


n for which cauie; on not guilty, and vercict for the plaintiff, 


-- = . 311 
OG . to 
N 


ne was errettca FRE: 
S. C. x. Salk. 15. S. C 1. 14. Ray. 503. S. C. Ray. Ent. 446. Ante, 257- 


ou de r —— . 
i 


r 19 co ide. r.< 


5 


7: 


tus matter could not be ſpecially thewn, becauſe the writ remains 


moyed the Court that the ſheriff might have returned the writ, 


Areſted, S. C. 1. Ld. Ray. 504. See 3. Term Rep. 183. 8 21 


plied to it, and rdlied on it (6). 5 


Hilary Term, 11. Will. 3. In B. R. 


Ir was MOVED in arreſt of judgment, becauſe the writ is not Ron tus 
ſhewn on which the arreſt was, nor is it averred by whom he is 1 
roſecuted 3 whereas it ough: to have been ſhewn more certainly 1 
and ſpecially, viz. that he owed the defendant but ſo much, and _ 95 
that the defendant, intending to oppreſs him, bed cauſed him to he 
arreſted for ſo much, and to be held to ſpecial bail; but here it 
does no appear to the Court that the ſum for which he was ar- 
reſted required ſpecial bail, which being the. point of the action 
ought to be ſhewn At large. And whereas it was objected, that 


in the hands of the officer, I anſwer, I he plaiutiff might have 


and then all would appear Beſides, the warrant under the haud 
o the (heriff to the bailiff would be good evidence (a). 5 


(a) The judgment was accordingly Dougl. 215. 2. Term Rep. 225. 


allo 2. Wulf. 305 376. Ceniy. Rep. 199. 
Cremer againſt Wicket. ..- - Cal 
; #7 : ry  - 
Eaſter Term, 11. Vill. 3. Rell 456. 


N an ACTION. OF FALSE IMPRISONMENT the defendant If a &cfendant 


- pleaded miſnomer in abatemeut by attorney; the plaintiff de- plead a miſno- 
murr ed. * a mer ty attcrncy 

| 2 it is good cauſe 
of demurrer. 


'S, C. Carth. 517. 


And exception was taken to the plea, becauſe miſnomer cannot 
be pleaded by attorney; for he having put in his warrant of at- 
torney in the name by which they declare againſt * him, he ſhall 2 MP 
be eſtopped by his warranc to fav, that he is known by another 7 
nane (a). | . | I * [274] 


HouT, Chief Fuſtice, was of opinion, that this was good cauſe 
to refuſe the plea, but not cauſe of demurrer; it is no error in 
the Court to admit one by attorney that ought not. And as to 
the eſtoppel he faid, that the entry of it on the roll was not the 
warrant of attorney, but only a memorandum of it, which was in- 
troduced by WRIGHT, Chief Juſtice, in King James the Second's 
time, for before they were on a roll by themſelves, and fo the 
ought to be ſtill ; and upon conference with the reſt of the Juſtices 
judgment was given gzuod billa caſſetur. | | 


Et per GouLD, Juſtice, If the plaintiff woald ek advantage 
of the eſtoppel by the warrant of attorney, he ought to have te- 


99 dee Brook. Abr. Miſnomer”* conſult with their Brothers to the end 
5 - Fitz. Nat. Brev. 27. Theolal's that this point might be ſetled; and 
0 5 365. b. and the caſe of Britton aſterwards, at another day, by the whole 

+ Cradar, 1. Ld. Ray. 117. Court judgment was given gutd bills caſ- 


(4) The Judges ſaid, that they would ſerur, 5 C. 1, Ld. Ray. 509. 
| | Harper 


Hilary Term, 11. Will. 3. In B. R. 


Caſe 487. Harper againſt Davys, 
On veel A SSUMPSIT, The plea was entered in Faſter Term, Th 


one moſt be memorandum was of a bill entered in Hilary Term, On 


et the Term the 


plea was enter- iſſue joined, it was tried by ni privs, and the verdict was (+ 
ed. 


aſide, and a new trial granted, and tried this Term in Lyng,, 

In the new ni/* prius roll the placita were of this Term; and 

that the party appeared and pleaded this Term, and verdi 
TT Sn | : | 
ay. $10. 3 3 | 

ay g And now judgment was arreſted, becauſe the iſſue on the plez. 

roll is of Eafter Term, and the new trial is but a continuance of 

the fame cauſe; and fo the record of i prius differs from the 

plea-roll ; and fo adjudged in the caſe of Dubarteen v. Chan. 

cellor (a). : : 3 


(a) Ante, 189. S. C. 5. Mod. 399. S. C. Carth. 447. S. C. 1. Ld. Ray. zig 


Caſe 482. Sir William Lacon Child again/? Harvey, 


| Where the day QCIRE F ACIAS upon a recognizance to pay money at a Gy 


in bank is before IA certain; /olurt ad diem pleadec; and iftue joined; and verdid, 
the day of vi, at n:/t prius, for the plaintiff. | | 


Frizr, it is not 


1 NorTHEY moved to ſet it aſide, becauſe the di/iringas and 


S. C. 1. Salk. 48. jurata were returnable a die Sandlæ Trin. in tres ſeptimands ni 
S.C.Carth. cb. Jon'ts HoLT, Cc. 27 Funii prius vener. which 27ch of Yun 
2 C. 1. Ld. was the day after tres Trin. 1 : 

X. 571 þ J : 
2. Will. 144 But the award on the plea-roll being tres Mich. it was more. 


to amend this miſtake of the clerk, becaule in all caſes in which 

there is a record to amend by, and the amendment does not alter 

the point in iſſue, the Court may give leave to amend; here the 

award on the roll is right, ſo is the iſſue: and the Judge of f 

prius had authority to try the cauſe by the ſtatute of 77 e/tmirjter 

* [ 275 ] the Second, c. 30. which requires only that a day * and place cet. 
| | tain be appointed in the ſhire; and this is a plain miſpriſion of the 

| clerk, in writing © tres Trin.“ for « tres Mich. 1. Cre. 593. 
2. Cro. 353- Dyer, 260. and the Caſe of Sir R. Barnard(a), 


 HorT, Chief Fuſtice, though the day of return of the 
peſtea ſhould be miſtaken, yet if the cauſe was tried on the right 
day it would be good; but here the day of niſi prius being an in. 
poſſible day, and the authority of the Judge confined to it, a tri 
on another day will be without authority, and therefore not 
amendable. If the diſtringas and jurate had been right, the 2 
rizs roll might have been amended (5), as was in Sir K. Bu- 
nard's Cafe. 3 : 


Wherefore here the trial was ſet aſide. | 


(.) Mich. Term, 3. NI 3. 00] Sce the ſtatute 5 Gre. 2. 6. 5 
Y $ L / i 


Hilary Term, 1t. Will. 3. In B. R. 
Bond againſt Spark, Coleman, and Hunt. Cdsſe 483. 


SSAULT AND BATTERY: Iſſue joined on ſor aſſault de- New trial not 
A meſne ; two were acquitted, and Sparks found guilty z and to be, unichs 
it was certified by the Judge to be againſt evidence; and motion againſt all. 
for a new trial. | | | 


But THE Cour faid, a new trial could not be granted except 

inſt all. Whereupon the attorney for the defendants conſented 
for the two defendants who were acquitted, that they ſhould 
undergo 2 new trial, and quit the coſts which they might have 
from the plaintiff on their acquittal; and Sparks conſented to pay 
the plaintiff coſts. | . 


And ſo a new trial was granted againſt all (a). 


a) See Collier v. Morris, Bull. N. P. and 2. Burr. 1224. 2. Bl. Rep. 298. 
526. Parker v. Godin, 2. Stra 814. Tidd's Pract 608. | 


Doctor Brook banck againſt Allenſon. "Caſe 484. 


DocTOR BROOEBANCEK, chancellor of Durham, iſſued A cirztion iC- 

a citation ex officio againſt Allenſon for incontinency, and that ſued by the 
the ſhould be perſonally ſerved with it; and if it could net be fo, nes 7 of " 
then to fix it, on a Sunday, on the church-door ; and it was fo done, , s, From 


and ſhe was excommunicated for not appearing. cCeontineney, may 
p of KY. be ſerved 
Hxx COUNSEL moved for a prohibition ; becauſe by 29. Car. 2. Sunday, v r a 


c. 7, no proceſs ſhall be ſerved on a Sunday; and that by that ſta- withſtanding 
tute this citation is void. | | the 29. Car. 2. 


; 0 4 7. 
But THE COURT was of opinion it was good, and proper to | 
de executed on that day; and that the ſtatute 29. Car. es 7. nh "2" 
did not forbid the execution of ſuch proceſs as could not be but on S. C. 5. Mod. 
Sunday; and ſo it is in the caſe of a ſummons in real actions (3); 450. 
and if by the eccleſiaſtical laws proceſs is to be ſerved on a Sunday, . Cartb. 5c4 


the general words of this ſtatute will not take it away. - nog 2 | 


265. 3. Term Rep. 642. 4. Term Rep. 357. 5. Term Rep. 25. 1. H. Bl Rep- 9. 
(a) See Taylor's Cafe, poſt. 667. and Burr. : | 


5 | | | "22803 
* . R * : . - | 
* OP Hop has Wife 2 Garrett. Caſe 485. 
y huſban wife for a cauſe arifing before marriage; . e 
C the defendant. pleads, that the plaintiffs nunguam e in e 
nat imonio copulat. fuerunt ; replication, that they were married at plea in perſonal. 
ſuch a time and place ; demurrer, | 2 d 
And judgment for the plaintiff ; becauſe the plea was n 1 Eſpin. Dig. 144 
for in perſonal actions you muſt lay the nee. on the fact of the | 
marriage to make it triable by the country, and not upon the right 
of the marriage, as in appeals and real Actions. c 
7 „ Yates 


— 


Hilary Term, tr. Will. 3. In E. R. 


c - Yates againſt Fettiplace (6). 


e ee 4 SEISED of lands in fee had ĩſſue a daughter, and by his wil 
s 3 be charged the lands with five thouſand pounds for her my 
day ; if the per- tion, to be paid at her age of twenty-one years, or day of mar- 
fon to whom riage, and dies; the daughter dies at fix years of age; ſecond 
payable dies be. hutband of the daughter's mother takes out adminiftration to the 


fore the Gay of daughter and to mother his wife. | 
payment, it is 


funk ; cot THE QUESTION was, Whether he ſhould have the five thouſant 


be crea e- pounds, or whether it ſhould be funk for the benefit of the heir ? 


S. c. 2. Vem. And wy Lord Chancellor Somers decreed for the heir; and 
416. | held, that in all caſes where a man charged a ſum certain to be 
S. C. Prec. Ch. paid, as here, out of the real eſtate, there, if the perſon die, the 
money ſhall be funk for the benefit of the heir; but if a man de. 
viſe a perſonal legacy, or a ſum to be paid out of a term for yeats, 


140. 
S. C. 2. Eq. Ab. 


* S. C. 2. Freem. and the legatee die before the age, &c. the executors or adminif. 
1 223. trators of the legatęe ſhall have the money, becauſe it was debitan 
5 = C. OW in præſenti, though ſelvendum in futuro (b). 
; ay. 5C 8 


(a) This caſe was in the court of (5) See 2. Peer. Wms. 276. 610 

chancery.— Ax D Nor, The report of 3. Peer. Wms. 138. Brown. Chan. 

this caſe in 2. Vern. 417. is, as to the ftate” Caſes, 123. 6 | ; 
of it, different. NoTs ts former ed. tian. | 


{ 


Caſe 487. Hilliard azainſt Gennings. ; 

A deviſe to A. TP Hs was an iflue directed out of chancery, to be tried in: 

and his heirs, feigned action, whether Thomas Gennings the younger, by 

ard Sec = a any laſt will in writing, deviſed to William Hilliard the plaintif, 

kis body ar un- Upon a ſpecial verdi& it was found, that Thomas Gennings, huſ- 

der twenty one band of the defendant, was ſeiſed in fee of the lands in queſtion, 

ears of 28 and had iſſue by the defendant Thomas Gennings, junior, his only 

pray mn an fon, and two daughters, Mary and Elizabeth, who are now living; 
ente tal deter- that Thomas * the father made a will the twenty-ſeventh of December 

mivable on the 1679, in theſe words, «© | DEvisE to my fon Thomas Gennings, | 
event of 4 dving e and his heirs for ever. all that my manor of Zarneſiy, which 
nader the age Of C I lately purchaſed of H. M. but if it ſhall happen that my ſid 
Teeny | © ſon {hall die before he attain the age of twenty-one years, ol 
3 ©1277 ] cc without iſſue of his body lawfuily begotten, then my ſaid land 
- S C.2.EqAd 4 ſhall be divided between my ſaid daughters, Mary and - Eiiza- 
5 155 Carth. (14. beth, and their keirs for ever That the father died ſeiſed as 

> wa Wn OY | ; | 

8. C. 1. Ld. aforeſaid; that Thomas Gennings the ſon entered and became ſeiſed 
= Na. 505. © prout lex peſtulat, and being above the age of twenty-0n2 years 
S C. Comy. made his latt will the ſeventh of April 1695, in the preſence of 4.3. 
2 5 8 and M. Hilliard the plaintiſf, and they tubſcribed their hands as 

509 . Cro. Eliz, 525. Cro. Jac. 290. Raym. 452. 3: Lev. 70. Hob. 29. ä 
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Hilary Term, 11. Will. 35 Inu B. NK. 


witneſſes, in the preſence of the teſtator, whereby he deviſed the 
laid lands to the plaintiff, William Hilliard, and his heirs ; that 
Themas Gennings, junior, was alſo heir to his father; that on the 
eighteenth of Alay 1093, he died ſeiſed without iſſue of his body. 


And it was urged by CARTHEW for the plaintiff, that Thomas 
Cennings, junior, had all the fee in him, and therefore might well 
deriſe to the plaintiff; for the word “ or” ſhall be conſtrued 
« and ;” ſo that the remainder could not veſt till Tha, Gennings 
wed without iſſue, and under the age of twenty-one years of age; 


HILL IAA 


8 aga ut 
GENNINCS. 


and to make another conſtruction would be to defeat the intent of 


he deviſor ; for he meant that the iſiue of his ſon ſhould inherit 
before his own daughter; but if © or” ſhall not be conſtrued 
and, then if the ſon has iſſue, and dies before the age of twenty- 


one, ſuch iſſue ſhall not inherit, which is expreſsly contrary to 


the intent of the deviſor; then the remainder limited over would 
be void, Cre. Elis. 525. 1. Vent. 62. 1. Leo. 74. - 


But by HoLT, Chi Fuſtice, There is no neceſſity to conſtrue 
« or” as ** and” in this caſe; for it might be the deſign of the 
{ther to hinder him from marrying till his age of twenty-one 
years; and as for the caſe in Cro. Elix. that was adjudged to be 
an eſtate-tail, | s 


But to this point THE Cour T gave no opinion; and afterwards 


Hol r, Chief Fuſtice, denied that caſe to be law (a). 


But THE SECOND POINT was, Whether this was a good will 
within the ſtatute of Frauds and Perjuries, 29. Car. 2. C. 35. 
tue deviſee being one of the three witneſſes ? | 


And THE COURT were of opinion, that for this reaſon the de- 
viſe was void; for every day's experience ſhews that the deviſee 
cannot be a witneſs to prove that will; and the intent of the act 
was to prevent people from ſetting up forged wills, which would 
be fruſtrated, if deviſees ſhould be allowed as witneſſes of their 
own will (5). | 


Judgment was given for the defendant niſ cauſa ; and in Hilary 
Term the rule was made abſolute. | | 


() See Frammingham v. Broad, ai ſo on this ſubject S. C Carth. 514. Wynd- 
1. Will. 140. 3. Atk. 390. Right v. ham v. Cherwynd, 1. Purr. 414. 424. 
Hammond, 1. Stra. 429. Barker v. and Hole faſt on the Demiſe of Anſtey v. 
Surtees, 2. Stra. 1174. Boſworth v. Dowtſing, 2. Stra. 1253. Baugh 2, Hol- 
Edwards, 2. Vezey, 240. Fearnes C. loway, 1. Peer. Wms. 557. Price v. 
R. 324. | Lloyd, 2. Vezey, 374. and Rindſon . 
(5) See the ſtatute 2.5. Geo. 2. c. 6. ſ. I, Kearſey, 4 Burn, E. L. 86. 


* 


EASTER 


A deviſee can- 
not be a witneſs 
to the will. 


3. Mod. 263. 


EASTER T E R M, 


The Eleventh of William the Third, 8 
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Tþ3 © Sir George Treby, Kut. Chief Juſtice. 
Fs 3 Sir Edward Neville, Knt. 

. 4 Sir John Powell, Kut. Juſtices, 
5 th | | Sir John Blencowe, Kut. : 
| Sir Thomas Trevor, Kut. Attorney Gencral. 
John Hawles, E/. Solicitor General. 


drs 
+ MS * Scattergood againſt Edge. 
| If a deviſe be T CASE found by ſpecial verdict was: Ralph Edge being 


WICK 
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* 


made to truſtees ſeiſed in fee of the manor of —— in Nerflk, did by will 
for years, and bearing date in the thirty- ſixth year of Charles the Second, 
mes 25 3 deviſe the manor to - -, ferjeant at law, for eleven years, 
. ne hav. upon ſeveral truſts. Afterward in the will were theſe words; 
ing no iſſue at © ITEM, I give and bequeath my ſaid manor of —— to the 
the time of the « firſt iſſue male of George Fakes, and the heirs males of his body; 
' deviſe, and dy- « and for default of ſuch heirs males of his body, to the ſecond 
1 4 iſſue male of George Fakes and the heirs males of his body; and 
during the term: for default, &c. to the third iſſue male, &c. and fo to the fourth; 
« and if 4 © PROVIDED they ſhall reſpectively take upon themſelves the ſur- 
*« ſoould dic & name of Hage; and if they ſhall not take upon them the ſurname 
| g ee 0 of Edle, or ſhall die without iſſue male, as above, then to the 
a the 9 mal, firſt iſſue of G. Cenuey (who at the time of the deviſe had iſſue 
« f F. he a ſon) ©« with limitation, as above, to the ſecond, third, and fourth 
having ifue a (“ ſon of George Convey, and fame provijo as above; and if they 
ſon at the time « ſhajj not aſſume the name, &c. then to Paul Edge for life, and 


of the deviſe, ; . 2 
and expiration of the term: the deviſe 1» rbr ſue of 4. is void, and the ce of B. ſhall have the 


eftare (a).—S. C. 1. Eq Abr. 189. S. C. 1. Salk. 229. Carth. 2: Salk. 238. Show, gt 
2. Brown. C. C. gh. | 

| (] Cafes T. T. 125. 150. 2. WIH. 225- 4. Burr. 215. 3. Term Rep. — 

| | ter 
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« after to the heirs males of his body; remainder to the right ScaTTZzc00e 


« heirs of the deviſor.” | 
Sorge Jales had no iſſue at the time of the deviſe, and died 


- without iſſue ; the leaſe for years expired; the iſſue of George, 


Covey, who was in being at the time of the deviſe, entered and 
took upon him the name of Edge ; upon whom the plaintiff, the 
heir at law of the devifor, entered, whom Edge ouſted ; and upon 
that this ej ectment was brought. ; FL: X | 

Tais CASE was argued ſeriatim by the Bench. 

B.ENCOWE, puiſne Fudge, argued for the plaintiff. 

PowELL and NEVILLE, Juſiices,and TREBY, Chief Juſtice, for 


the defendant. 


* BLexeOWE, Fuſtice. It is a rule in the conſtruction of wills 
to ſupport the intent of the teſtator as far as it can be made con- 


ſonant with the rules of law; but here it is plain that it cannot be 


maintained in all reſpecis; and therefore there remains only to 
conſider, what clauſes in the will may be made good agreeable to 
law, and what cannot, and fo retain the one and reject the other. 
And FIRST; It is very clear that the deviſe for eleven years is good, 
becauſe it is to commence immediately after the deviſor's death; 


and the laſt clauſe of deviſe to Paul Edge, it is not in queſtion; 


but the whole queſtion is, Which of the two deviſes, v:z. that to 
the firſt fue of George Jakes, or that to the firſt iff 


ve of George 


gent 
20 


C1279 J 


Convoy, ſhould ſtand? for they are incompatible, and cannot botn | 


ſubliſt. Tf the deviſe had been to Serjeant — for eleven 
« years, with remainder to the firſt iſſue of Convey, being then in 
« ef,” it had been unqueſlionabty a good remainder. So if the 
deviſe to the firſt iſſue of George Fates be void, the deviſe to 
tie iſſue of Gror ge Convey is good; ſo we mult conſider this caſe, as 
if George Jakes had iſſue now, on one ſide of the Court, conteſting 
with the firſt iſſue of Convey about this eſtate, upon this will. 
itis a rule, that, in all deviſes of this nature, we conſider what 
may, or might have fallen out, and not what does fall out. A 
deviſe of a term to A. for life, and after to B. for life, and to C. 
ior life, is good, if they be all zz eſſe at the time of the deviſe ; and 
if it be made to the heir of one of them, all ſubſequent truſts or 


limitations are void, becauſe that would tend to 4 perpetuity. The 


lixe rule of executory deviſes of land. But if the contingency be 
neceflarily to take effect in reaſonable time, as upon two or three 


lives, it will be good; contrary, if it be to continue for many ge- 


nerations. Executory deviſes are not aſſignable or barrable. 


The ſecond deviſe here to the iſſue of George Convoy. cannot 
png by good; for J hold the firſt is good; and contequently, 
y rule of executory deviſes, and contingent truſts ct term, the 
lecond cannot be good; ſee the caſe of Pell v. Brown (a). In- 


(a) 1. Eq. Abr. 187. Cro. Jac, 550. Bridgm. 3. 3. Palmer, 132. 2. Roll. 
Rep. 196. 216. Godb. 222. 
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Sca +*22c00d deed, if the firſt deviſe by intent of the I:ffor were to paſs a preſent 


intereſt, it would be void, becauſe there was none in eſs to take 
it; and then the ſecond. would be good. It appears that at the 
time of the deviſe George Yates had no iſſue, but George nv. 
had one; and we ought to intend the deviſor knew this, for tuo 
reaſons: FIRST, Becauſe it is improbable one would deviſe lands 
to one that he did not know * whether he were in fe or not; and 
SECONDLY, If he were in being, he would deviſe the land to hin 


by his name, and not by deſcription of “ firſt iſſue male,” which i; 


the uſual term when the party is not in eſſe; and therefore I con- 
ceive he intended it as an executory deviſe, and therefore good, 
The caſe of | (a), a deviſe to ſuch of the daugh- 
ters of J. S. as ſhould marry a Norton within fifteen years. $9 


2 deviſe to a ſon unborn by name of © firtt iſſue; and the deviſe of 


tie truſt of a term to * the firit ſon of A. by limitation was ad- 
judged good. 1. Rol. Ab. 612. which authority was cited by Horr, 
Chief Fuſtice, in the Dute of Narfolk's Caje (b) ; and by Logy 
NorTIXGHAM inhis argument of the cafe of Cotton v. Heath (c); 
nor do 1 find that this authority was ever queſtioned, nor is there 
any difference between it and our caſe. Where there is an inter- 
venting limitation that would make a perpetuity, it ſhall be void, 


and the ſubſequent may be good: and for this the caſe of Cotton v. 
In Blandford's Caſe (4) the limitation 


Heath 1s a full authority. 
was to a perſon not in eſſe, for three years after there was a child 
born, who by the judgment of the Court had title to the eſtate ; 
and truſts of terms and devifes ought to recei-e the ſame conſtruc- 
tion. Nor is the poſſibility in our caſe a remote one; for it muſt 
be in the life of George Fakes,or at moſt within forty weeks after, 
which I do not look upon as a diſtinct ſpace from his life, but 
rather an appendix of it; and the poſſibility in the caſe of Bates v. 
—_— e) is more remote; and if this be a good deviſe to the iſſue 
of George Fakes dy the firſt conſtitution thereof, it cannot be 
vitiated by matter ex poſt facto. | 


PowELL, Fuſtice, agreed with the rule put by BLexcows, 
Juſlice, concerning the conſtruction of wills; and that neither cf 
tneſe deviſes could rake by way of remainder, for want of a par- 
ticular eſtate to ſunport them. So THE FIRST QUESTION Will be, 
Whether the remainder to George Jakes's iſſue be good! Sk. 
CONDLY, If not, whether that to the iſſue of Convoy be fo ? and 
THIRDLY, It both be void, Whether the plaintiff has title as 
heir at law? And he likewiſe agreed with BLENCowE's no. 
tion, that this caſe ought to be conſidered as if the contel 
were now between the lues of Jakes and Convoy upon tis 


(d) The Caſe of Blandford v. Blanc: 
ford, Moor, 846. Cro. Jac. 39 
3. Bulſt. 98. 1. Roll. Rep. 718. 
Godb. 266. | 
(e) 1. Eq. Abr. 212. Raym. $2, 


(a) Ravm. 116. 82. 

(5) 1. Eq Abr. 192. 2. Chancery 
Caſcs, 1. Pollexien, 223. 2. Chancery 
Reports, 229. E 

= 1. Eq. Abr. 197. 3. Chancery 
Calts, 29. Pollexten, 26. 


vil. 


—— 
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the iſſue of Fakes ſhould be preferred ; but he conceived ſuch 2 
intent was inconſiſtent with the rules of law; for it could not ON 

be but by way of executory deviſe, and that would not do, as this [ 281 } 
caſe ſtood. * In inheritances there may be two ſorts of execu- ; 
tory deviſes : FIRST, When a deviſor parts with the whole fee out 

of him and afterwards qualifies the eſtate of the deviſee, and 

limits contingent remainders over; and this is repugnant to the 

rules of common law, to have one fee depend upon another (a). 


| By the act of the party one fee cannot depend upon another; tho'it One fee cannot 


may by act in law, as it is often ſeen ſince the ſtatute of 26. Hen. 8. depend on an- 
c. fot forfeitures of eſtates- tail, and ſince fines are become ſo other by act of 
uſual; and though V AUGHAN, in the cafe of Gardner v. Sheld- = 5 
wr (o/ contradicts this opinion of my LorD Core, and is angry law. 

becauſe he cites no authority for it, yet he himſelf ſhews no autho- 

tity to the contrary; and it is no wonder Coke ſhews no autho- 

rity, for it were to prove a thing could not be that never was done. 

In tg. Hen. 8. 8. b. Dyer, 33. it is held that it cannot be, even in 

a will. And the firſt of thefe deviſes that we find is in the cafe of 

Wellxck v. Hammond, cited in Boraſton's Caſe (c), and was firſt 

countenanced in favour of proviſion for younger children, and of 

land devifable by cuſtom. Vide Cro. Flix. 532. 525. 360. 497. 

2. And: 22. Moor, 422. 464. In the caſe of Bal v. Brown, 
DopeR1DGE oppoſed the opinion of the other three Judges, as 

to the point of its not being barred by recovery; and the opinion 

in f. Rol. Rep. 835, 836. and Style, 274 went down with the 


| Judges like chopped hay; but ſince it has been fo often paſſed over 


it muſt not be queſtioned now, becaufe the eſtates of many depend 

upon it: but this is not like our caſe. IHE SECOND fort is whenthe 

devifor does not part with the whole out of himſelf, but gives future 

eſtates to riſe upon contingencies, and leaves the inheritance to 

deſcend in the mean time; and this is not diſagreeable to the common 

law; as in the cafe of a deviſe, that the exccutor ſhall fell land, where 

the lands deſcend in the mean time; and when the executor doth 

{{l it, the vendee is in from the firſt teſtator, and in pleading muſt 

claim under him ; and by the felling; the freehold and inheritance 

is, by act in law, deveſted out of the heir or lord by eſcheat, even 

out of the king, if he were lord by eſeheat, without petition, or 

mmſtrans de droit. 29. Edw. 3. x6. There were no other 

caſes of this nature until of late. The firſt was Hynd v. Lyons (d); 

the next was the cafe in C. Elix. 838, 819. 2. Rol. Ab. 793. and 

Bate's Caſe (e); and in the cafe of aldon v. Elpington (f), they 

take a difference between an inheritance and a term; but it was at & [ 282 
laſt ® refolvedin Manning s Caſe (g), that there is no difference; J 
waich point prevailed againſt the opinion of a great lawyer, and 


(a) Co. Lit. 18. reported/in Cro, Eliz. 204. and 2. Leon, 
(5) 1. Eq. Abr. 197. Vaugh. 259. 114. : 
2, Keb. 781. 1. Freem. 117. () 2. Leon. 11. 3. Leon. 64. 70. 


'(9 Boraſton's Caſe is in 3. Co 19. (e) Raym. 82; 
ad abridged in 1. Eq. Abr. 190. c. 16. (f) Piowden, 
ud the cafe of Wellock v. Hammond is (g) 8. Co. 94. Co Frt. 149. 
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wil, And he ſaid, it ſeemed plain that the deviſor intended that Scar 00s : 
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Scarrrs coop rules of common law. Now Judges ought to take great Cars 


that they do not come to be made perpetuities ; for they cannot 
be barred by 2 common recovery, &c. becauſe they have no de- 
pendancy on the particular eſtate ; as is adjudged in the caſe of 


Pell v. Brown (a); and therefore to extend them beyond a com- 


mon poſſibility will be dangerous: and there be two ſorts of per- 
petuities, an abſolute one, and a qualified one; and eftates-tail 
from the time of the ſtatute De Donis until common recoveries 
were found out, wert lobked upon as perpetuities. And ſuppoſe 
this deviſe to the firſt iſſue of George Fakes be good, it is to him 
and heirs; and if that failed, another contingent limited over 
which could not be barred: and by my conſent theſe ſort of limi. 
tations ſhall never be carried beyond a life; nor do 1 find any au- 
thorities to the contrary, but that of Yaughan before cited, for 
which he quotes no authority; and as for 1. Leo. 438. I do doubt 
it is not law. Whether the deviſe to the firſt iſſue of George Jakes 
be good, two things occur to be conſidered: FIRST, Whether the 
deviſe to the firt iflJuc of one who has no iſſue at that time be 
good? SECONDLY, Whether a leafe for eleven years, precedent 
to ſuch a deviſe, be good reaſon of a diverſity between the caſes ? 
AND I Borp, that if there were no precedent leaſe, a deviſe to 
the firſt iſſue of one, who, at that time, had none, would be void{b), 


and I find no authority to the contrary. The caſe moſt like it 


ſeems to be a deviſe to Fitz in centre ſa mere; for he was not in 
eſſe at the time of the deviſe; and yet that cafe is not to be com- 


_ pared to ours, admitting it to be law, which has been never yet 


iertled ; but there have been varieties of opinions on it (c). The 
firſt I find is 11. Hen. 6. pl. 15. and there BaB1INGTON thought 
it good, and PASTOXN contra. It is in Brook tit.“ Deviſe“ bog. 


with aguere; in 7. Co. 9. without any decifive opinion; and in 


1. Rol. Ab. 609, 610. with a Dubit'. In Dyer, 302, 304. Deviſe 
to an infant in ventre ſa mere, if it be a ſon, void; but J hold that 


rot to be law, becauſe it is executory and contingent ; but d far- 
$:277 it would be void by way of preſent intereſt. It is again men- 


tioned in Dyer, 342. but no opinion; in oor, 127. and no opi- 


nion; and in 177. adjudged good; but in 664. held void: in Cri, 


E liz, 435. if there be a new publication of a will, after fon burn, 
good; jccus not; in 2. Bulſt. 272. not good; in 1. Rol. Rep. 110. 
void; and in Lit. Rep. 255. void: And thus it remained until King 


Charles the Secona's time. In the cafe of Snow v. Cutler (4) the 


Court was divided; & but in the cafe of Nurſe v. Yarworth ſi 
Chanceller FI xcH held it good; and my LoRD BRIDGEMAN 


(a) 1. Eq. Abr. 387, Cro. Jac. 550. (4) 1. Eq. Abr 188. c. 10. 1,14, 
Bridge. 1. Palm. 131. 2. Roll. Rep. 135. 1. Sid. 153. Raym. 162. 1. Keb 
x46. 416. Godb. 282. | 567. 752. 800. 851, 2. Keb. 11. 145 
{SJ See Cafes T. T. x45. #36." 296. | 
1. Will. 225. 4. Bur. 2157. 3. Term (e) 2. Mod. 9. S. C. Finch's Cha- 
Rep. 86. | cery Reports, 155. 
fc) See Freeman, 244. 293. and | 
Frarr,'s Contingent Remainder, 429. bel 
; | e 
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held the ſame, with great reſpect to former opinions; and J hold 
it to be good; becauſe the rule is, that when, by the words of the 
deviſor, it apparently is deſigned for a future intereſt or deviſe, it is 

ood; and when the deviſe is “ to Fitz in ventre ſa mere, with- 
out more ſaying, it is plain he means a future deviſe, becauſe by 
the very words he takes notice of His not being in eſſe; and that is 
tantamount, as if he had deviſed to another for a time, or let it de- 
ſcend to the heir for a time. But in a deviſe © to the firſt ſon of 
« F. F.“ who has no ſon at that time, none can tell by the words 
ofthe deviſor whether he meant it ſhould take preſen ly or future- 
ly; and therefore it is no more than a preſent deviſe to a perſon 
not in eſſe (a). It is objected, that this is not like a deviſe at 
common law, and the eſtate may deſcend in the mean time. But 
 anfwer, An liquet by the words of the deviſe, that the deviſor 


SCAT TFROOOD 
agair/t 
Epcs. 


Vide ante p. 39. 
Si nile. 52. 


intended it ſhould deſcend or not; and if it ſhould be good “ to 


& the firſt ſon of F. S&S“ the next thing would be to make a deviſe 
© to the right heirs of J. S.“ good; nor is the one more remote 
than the other, for, by the death of J. S. he ſhall have an heir, if 
ever, and it may be he may not have a fon until after his death: but 
in all theſe caſes it would be good by way of a future deviſe; as 
that *in caſe 7. S. ſhall have a fon, that he ſhall have it;“ that 
would I ſay be good, if he has a fon in his life time, but not to a 
poſthumous ſon (I). But what ſeems moſt difficult in this caſe is, 
whether, there being 2 term of eleven years to expire, it did not 
come to the iſſue of George Jakes by way of remainder, after the 
end of eleven years; and whether in that caſe it ſhall not be in- 
tended an ex-cutory deviſe; for a remainder © to Fitz in ventre ſa 


« mere,” upon a term of years, was always held to be an executory 


deviſe, and good, even by thoſe who did oppoſe a deviſe © to Fitz 
in ventre ſa mere's*” being good (c). | for a long time have 
been of opinion, that this being after the term for eleven years 


would be a good executory deviſe to the iſſue of George Takes ; 


but upon great conſideration, J hold it naught now; nor do I ga 
upon the words of the ſtatute of Wills, in which there are no 
ſuch words as © perſon or perſons,” as in the ſtatute of Uſes ; 
and as my Lord FincHn, led by the vulgar error, ſeemed to 
ground his opinion, if rightly reported in the caſe of Snow v. 
Cutier (d). It is true, a uſe limited © to Fitz in ventre ſa mere” 
is void, becauſe no perſon according to the ſtatute of Uſes; but the 
ſtatute of Wills makes no mention of perſon, and that makes the 
difference (e). * The authorities againſt me are, the caſe of 


(a) See Taylor . Biddle, 2. Mod. 


289. Stephens d. Stephens, Caſes T. 


J. 228. Goodwright v. Wright, 1. Stia. 
21. Andrews v. Fulhome, 2. Stra. 
1092. Frogmorton . Holliday, 3. Burr. 
1624. Fearne on C. R. 426. 

(5) See 10. & 11. Will. 3. c. 16. 
e) See Freem. 244. 293. Fearne 
C R. 42 


9. 
(4) 1. Eq. Abr. 188. 1. Lev. 135. 


[4 


I. Sid. 153. Raym. 162. 1. Keb. 


567. 752. 800. 851. 2. Keb. 11. 145. 
296. | 

(e) An infant i ventre ſa mere is now 
conſidered, generally ſpeaking, as born 
for all purpck. s for his own benefit, Lan- 
Ccaſhire v. Lancaſhire, 5. Term Rep. 49. 
Doe on Demiſe of Clarke v. Clerke and 
Others, 2. H. Bl. Rep. 399. and the caſes 
there cited. Ng 
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Scar rv sιõ Nurſe v. Yarworth (a), which was 2 deviſe of a term for years, 
remainder to the heirs of the body of the deviſee; and this was 

PGF held good by Chancellor NorTINGHAm, becauſe of the term for 
years. In 2, Mod. Rep. 292. a deviſe for twenty-one years, je. 

mainder to the right heirs of F. S. was held good for the fame 

| reaſon. In the eighteenth year of Queen Elizabeth, in Juſtice 

Rhodes written Reports, a deviſe for years with remainder to the 

right heirs 2 S. was held good, if 5 S. died during the years; 

1 and the caſe of Cotton v Heath) was held good, in "ſpe of : 
Deviſe to the precedent term.—Buc the. words of the will in our caſe are con. 
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fiſt ifſue of 4. fiderable. I give and bequeath the manor of —— to y. 
(being —— te jcant , in truſt for eleven years ;” and then follow thee 
ppt by way words; „II EM, I give and bequeath my faid manor to the fir 
ofexecutory de- © iſſue of George Takes,” by which wards it ſeems plainly he 
vile. meant to paſs the freehold and inheritance immediately to the 
iſſue of George Fakes, and not that it ſhould not go to him till after 

the eleven years, and ſo deſcend to the heir at law in the mean time; 

for the words are in præſenti, and look like an immediate deviſe of 

the freehold And to the opinion of Fix c in chancery ] oppoſe 

the opinion of the court of king's bench lately in the caſe of Gi. 

right v. Corniſh (e); and the caſe of Cotton v. Heath is an abridg- 

ment; and judged otherwiſe in Sir H. Gerets Caſe (4), ſince 

Hilary Term, in the thirty third and thirty-fourth year of Charl; 

the Second; it was an immediate remainder by deviſe to heir male 
of body, and held void. And if a leaſe were deviſed “ to A. for. 

c life, remainder to the firſt iſſue male of J. $.”? who then bas 

none, the remainder would be void; for to make Manning Caſe ſe 

law, they were forced to make the ſecond deviſe firſt, and there- 
upon it was a preſent deviſe to a perſon in eſſe, and ſo good; which | 

would be otherwiſe if a deviſee of a remainder were not in eſe; 

and the ſecond, Chief Fuftice HALE and BRIDOCMAx held, that: 

deviſe of a term's truſt by prefent words to one not in eſſe would 

not be good; and the cafe of Cotton v. Heath was in chancery; 

and what A CHANCELLOR decrees in caſe of a truſt of a term is 

no rule for us to walk by; and the caſe of Snow v. Cutler was 2 

deviſe © to wife for life, remainder to the heirs of J. 8,” and al 

the Court held, that jt would be void, as to remainder, if there 
had been no eſtate for life; but whether that would alter it, they 

were divided. Our caſe cannot be thought a future deviſe, becauſe 

the words are de præſenti, I give and bequeath ;* and though it 

appear by the will the poſſeſſion was future, yet the freehol 
* 25 ] * is preſent. See Mild's Caſe (, deviſe © to a man and his 
5 te children,“ if there be no children in being they cannot taks 2 
foon as they are botn ; becauſe the words are preſent, and they not 

in effſs, And they cannot take by way of remainder, becauſe tht 
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Eaſter Term, 11. Will. 3. In C. B. 


words are preſent. The caſe of Sielton v. Myigbt (a), deviſe ScarTaacoon 
« to one et liberis procreat. et procreand.” was adjudged a future 224"# 
deviſe; becauſe that appeared to be the inteation of the feoffor, EO 

by the word © procreandis. If the deviſe, in our caſe, were © to 

« gerjeant —— for eleven years, the remainder to the firſt iſſue 

« of George Fakes,” I would perhaps conſtrue it as an executory 


deriſe; and make it good, if George Fakes ſhould have iſſue during 


the eleven years, otherwiſe not; and that is according to the caſe 

of Bates v. Amerſt (b) ; for as a marriage of one of the daughters 

with a Norton would not be good after the fifteen years, ſo here, Ray. 113 
an iſſue born after the eleven years ſhould not take; and if the | 
deviſe had been © to the firſt iſſue to de begotten of George Fakes,” 

then I would give it to any iſſue born during the life of George 
Jakes, but would not extend it to a poſthumous fon. But it is 
odjected from the bar by Serjeant LUT wic, that though this deviſe 

were void as © to the iſſue of George Fakes,” yet it could not be 

good & to the ſon of George Convoy,” becauſe it depended on a 
precedent condition, viz. © if iſſue of George Takes ſhould refuſe 

« to aſſume the name of Edge, or die without iſſue; which are 
impoſſible, George Takes dying without iſſue ; vide Plawd. 272. 

2. Inf. 218. though the condition there became impoſlible by act 

of the party himſelf ; and this notion was agreed to by the whole 


Court. But here it was adjudged not to be a precedent condition, Deviſc one ſor 


but part of a limitation of a deviſe of a particular eſtate, which is life, who is in- 


void; but if it were collateral by itſelf, it would be a precedent <—__ —_— 


condition. Vide g. Hen. 6. pl. 34. 39. J 16. where on a deviſe to a aver, he ow 


monk, with remainder over, he in remainder ſhall take immedi- mainder takes 


ately, becauſe a deviſe © to a monk” is void; but if it were, that immediately. 


after the death of the monk it ſhould remain, it ſhould not take 
till after the death of the monk; vide Lord Pager: Caſe. In 
7. Eqw. 3. 19. A, ſeiſed in fee made a gift in tail, and if the donee 


died without iſſue, it ſhould revert to the donor for life, remainder 


over in fee; and it was athudged, that the reverſion to himſelf for 
life was void, and by 8 it ſhould remain over imme- 
diately; and in our caſe, the deviſe being void, whatever depends 
on it will be void. And upon the whole matter, this is but a 
* deviſe for eleven years, remainder to the iſſue of George Convoy * [ 286 ] 
then in being. | | 
NevilLE, Fuftice, argued briefly, and agreeing with Power, 
Juſtice, in the main touched upon the two great rules in conſtruc- _ 
tion of wills: Fla sT, Jo maintain the intent of the deviſor, 


where it plainly appeared in the will, and conſiſted with the rules 


of law. SECONDLY, That if it be a preſent deviſe, there be one in 
being capable of taking at the death of the deviſor; and that this 
was plainly a preſent deviſe to the iſſue of George Fakes, and there- 
fore void, there being none in e//e ; and then the ſecond clauſe c to 
"the ilſue of George Convoy” is good, according to 11. Hen. ö. 3. a 


a) | (5) x. Eq. Au. 212, Ram. 32. 
94 : deviſe 
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de ſaid, that if the deviſe had been, that two years after the eleven 


tenanced when the Judges repented them; and if it were to be 


422 Moor, 353. Gocolphin, 57. 5. Chapman v. Briſſet, Caſes * 


Faſter Term, 11. Will. 3. In C. B. 


ſently, though there is a poſlibility the monk ſhould be deraigned. 


Fuller v. Fuller (a), and Taylor v. Bidolph (b), a deviſe to lifter 
and heirs, until ſon ſhould come to twenty-one years, and then to 
ſon and his heirs, it was reſolved that the fee was immediately jn the 
ſon. And as to « proviſo,” it is ſometimes a condition, ſometimes 
a limitation, and ſometimes a covenant. 1. It 203. 1. Cro 209, 
It is here a limitation. And he concluded for the defendant.. 


TREBY, Chief Juſtice. Theſe and ſuch like eſtates are againſt 
the antient common law; and therefore it may be ſaid of them a; 
my Loxy Coke ſaid of the ſtatute De Donis, that fince they 
have crept into the law, they have occaſioned great confuſion and 
diforder. And he ſaid, that here the iſſue of George Fakes could 
not take preſeatly, becauſe not in being; nor futurely by way 
of exccutory deyiſe, becauſe the deviſe is in verbis de præſenti; 
and therefore he could not take at all, and then the ſecond deviſe 
is good: And he laid no ſtreſs upon the leaſe of eleven years; for 
he ſaid a fon might be born within them, and he might not; but 


years the iſſue of George Jakes ſhould take, it would be a plain 
executory deviſe; for the words then would plainly ſhew it de. 
ſigned futurely. But where, by the words of the will, it appears 
a preſent Jeviſe was intended, it ought not to be rather conſtrued * 
an executory one, than the will thould be fruſtrated ; and for that 
deviſe to right heirs of J. S. who is in full life, ſhall not be made 
good. Antient Books generally ran, that a deviſe “ to Fitz 
in ventre ja mere“ is void; but I think we muſt allow ſuch a 
deviſe to be good now (c); for otherwiſe many Wills would be 
deſtroyed, which would be inconyenicnt ; and ſurely there is no 
e:Ference between faving, © I give my land to the child my wife 
« goes with,“ and © to the child my wife ſhall have.“ * As 
to executory deviſes, they were utterly unknown to the common 
law; have obtained with much ado; and now that they have pre- 
vailed, ought to be looked upon with much jealouſy, leit they tun 
to a perpetuity : and a perpetuity is fuch a condition of a fee, that 
the feoifee ſhall not be able to give abſolutely to another, 
It was a great policy of the common law, that alienations ſhould 
be encouraged, for it is the greateſt preſerver and promoter of 
induſtry, trade, arms, and ſtudy; and this was vifible from the 
making of the ſtatute De Donis, until common recoveries were 
found out; and theſe executory devifes had not deen long coun- 


done again, it would never prevail ; and therefore there are bounds 
ſet to them, biz. a life or lives in being; and further they thall 
never go, by my conſent, at law, let chancery do as they pleaſe. in 


{a) 1. E. Abr 215. 407. Cre. Eliz. (c) See Goodright v. Wright, 1. Sta. 
(5) 2. Mod. 289. 1. Eq. Abr. 188. 145. 150. Doe v. Carleton, 1. Will 


2. Eq. Abr. 23 5. 1. Freem. 243. 225. Harris v. Barnes, 4. Burr. Pu 
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Psb. 6. the Court would not preſcribe them any ſet number of ScarTez 00s 


years, but that they ſhould not exceed a life or lives in being (a). 
But I will not ſay bat an executory deviſe mav well be to the 
« right heirs of J. S.“ In Cro. Fac. 459. Pal. 335. 1. Fones, 
15. 2 limitation of a leaſe “to A. for life, and if the die with- 
« out iſſue living at the time of her death, then to B.“ adjudged 
void. And CROK E ſays Manning's Caſe (b) would not hold now, 


1. Rol. Ab. 612, 613. 1. Sid. 37. If Manning's Caſe were to 


be judged now, it would be hard to maintain it. Ray. 493. 


Setting bounds to them now is like a correction of the Judges that 


gave them countenance firſt. And fo ſays HALEs, 3. Keb. 178. 


123. A contingency ought not to exceed one or two lives, for 


that is a reaſonable extent; but here it is to a fon which perhaps 
would not be born in forty or one hundred years. In Carter, 87. 
98. a deviſe © to an infant in ventre ſa mere” is good, but void to 
a ſen; and that, as far as the Book is an authority, is in point. In 
My, 43. a deviſe to A. for life, remainder to firſt ſon; deviſee 
dies leaving wife enſeint; the inheritance deſcends, and veſts in 


againſ} 
/ EDG E. 


the heir of the deviſor; and deveſting of eſtates is not favoured in 


law: And in executory deviſes the contingency muſt 


during particular eſtate, or never. The caſe of Co/ton v. Heath ſc 


was a truſt in chancery, where they 8 thoſe things farther - 
e 


than at law.,—Hsz HELD the proviſo to be a limitation and no 


condition, and therefore the firſt deviſe being void, the ſecond ſhall 


ſtand (d); as if a grant be to two, one whereof is capable, and the 


other not, he that is capable ſhall take all: So where they are to 


take at divers times; as a grant to a father, and fon not in being, 
the father ſhall take all. 1. Cz. 100, 101. Eſtate for life deviſed 
to one incapable, remainder over is good. 1. Leo. 195. vel 125. 
A leaſe for life to a perſon not in being, and a leaſe to another to 
commence from determination of the firſt term, commences pre- 
fently. Holcroft's Caſe (e) is in point. 


judgment was given for the defendant (H. 


(a) See Fortef. Rep. 232. 2. Bl. Foley, Doug). 64. Horton v. Whitaker, 
Com. 173, 174. 2. Proven Cafes Chan, 1. Term Rep. 346. Doe v. Brabant, 


30. 3. Brown Chan. Rep. 393. 4. Term 
() 8. Co. 94. | : Rep. 706. | 
c) 1. Eq. Abr. 191. 3 Chan Caſes, (e) Moor, 436. 520. : S. CE 4. Co. 30. 
29. Polleaf. 26. (J) See Fonnereau v. Fonnereau, 


(4) See Napier v. Saunders, Hutt. 119. Dougl. 504. and Doe v. Brabant, 
Avelyn v. Ward, 1. Vezey, 420. Le- 3. Brown Chan. Caſes, 393. Andrews 
th.eullier v. Tracy, 3. Atk. 774. Stat L. Fulham, 2. Stra. 1092. | 
lam v., Bell, Cowp. 40. Bradford v. i 
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EASTER TERM, 


The Eleventh of William the Third, 
IN | 
The King's Bench. 


Si John Holt, Rut. Chief Juſtice. 
Si Thomas Rokeby, Kut. 
. Sir John Turton, Kut. A Fufticer, 
Sir Henry Gould, Kut. 85 
Sir Thomas Trevor, Kut. Attorney General, 
John Hawles, E/q. Solicitor General, 


Caſe 489. Cage againſt Acton. 


A bond given EBT againſt the defendant, as adminiſtratrix to her huſ. 
by a man to a band, for arrears of rent upon a leaſe made to him in hi 


woman, in con- life-time. 


\ fideration of 


their inte mar- The defendant pleaded, that before the intermarriage between 
nage, condition- him and her there was a bond entered into by him to her to pay 
ed, that if the ſo much money to her, her executors, adminiſtrators, or alſigns 


e wege — . upon condition that, in caſe ſhe ſhould ſurvive him, he would leare 
ſuch a ſum of her worth fo much — that he had not performed the condi- 


money, is only tion; that ſhe had not aſſets above two hundred pounds, which was 
fuſpend:@,bur not a Jeſs ſum an that which he had bound himſelf to al her ; wr 
Ee by that ſhe retained _ in part. abs which the Mit demurred 


the intermar- 
riage ; and ſuch generally. 


a bond, and no 
I paints in «hk caſe were tur: 


be pleaded in bar FirgT, Whether debt upon a bond is of as high a nature a 
to an action a- ? 
A he oh rent, ſo that an executor might give it preference of payment 
gor, as admini- SECONDLY, Whether the ſubſequent _— were a releaſe | 


ſtratrix, for rent the bond! 2 


arrear on a de- 
miſe by deed ; for they are in equal degree — S. C. 1. "RE Abr. 291. S. C. Carth. 51. S. C. 


Salk. 325. 8. C. Lilly Ent. 214. S. C. Holt, 309. S. C. 1. Ld. Ray. 513. 8. C. Comy. Rep. 
67. Prec. Chan. 237. 2. Vern. 422, 2. Peer. Wms. 243. F. Term Rep. 581. This 4 


Faſter Term, 11. Will. 3. In B. R. 


. This caſe was argued at the Bar twice ; firſt by BROTHER 
for the plaintiff and CARTHEw for the defendant ; and afterwards 
by Serjeant LEvixz for the defendant, and ir the plain- 
tiff. ; 


But THE Counr, VIZ, Holt, Chief Fuſlice, Roxesy, | 


Tox rox, and GovLD, Fuftices, agreed clearly, that rent, whe- 
ther upon a parol or leaſe by deed, was in equal degree to bond, 
and that the executor might prefer whom he pleaſed. 


But THE SECOND PoINT being more doubtful, 


BROTHERICK for the plaintiff faid, and laid it down for a rule, 
that if a perſonal action or duty be once extinct, it ever is ſo; and 
therefore they cannot be releaſed upon a condition ſubſequent. 
1. Ro. Ab. 412, 413. And though here this duty was not ſolvendum 


but in futuro, and on a contingency, vix. if the wife ſurvived, yet 


the lien was preſent ; and if this were a bond by a ſtranger to the 

wife, the huſband after marriage might have releaſed; and it were 
hard then that he ſhould have power to releaſe to another and not 
to himſelf ; and the diſcharge depends upon the duty, and not on 
the remedy for it ; and the huſband has a more abſolute power on a 
duty to his wife than on an action for it; for if a bond be made to 


2 wife before * marriage, the huſband cannot ſue for it without the # 


wife, yet he may releaſe it without her: and that every obligation 
creates a preſent duty appears by the. forms. of pleading ; and 


obligation and condition are not one deed, but the one is in a man- 


ner ſubſequent to the other ; and therefore when you crave oyer of 
the obligation, the condition is not ſet forth, but you muſt crave 
| ger thereof ſeparately. 3. Cro. 580. 1 Co. 70. are in point; 

for if I covenant to infeoff you before Michaelmas, à releaſe of all 


actions before Michaelmas diſcharges not the covenant ; but if | 


bind myſelf in a bond for performance thereof, there is an immedi- 
ate duty releaſable immediately ; but if marriage did not releaſe it 
in our caſe, the conſequence would be abſurd that there ſhould be 
an immediate duty unteleafable during the coverture. 2. Leo. 20. 
If a writ be ſued out before the day of payment, and that day incurs 
before judgment, the writ is good, becaule there was a duty at the 


time of the purchaſe of the writ ; and he ſaid, Leiv. 156. and Hob. 


| 216, were rather for him than againſt him, and that Godbolt, 271, 


Hutt, 17. and Ney, 26. came neareſt to the caſe ; and he quoted 


2, Rell. Rep. 134. in point for him, 


CarTHEw agreed, that regularly there is in eyery obligation à 
preſent duty; but that, he faid, was to be underſtood when the 
ſelvendum was to be on a certain fixed time, and not upon a con- 
tingency ; for then he would have it a mere poſſibility, which in 
ts nature is not releaſable :- and he ſaid, that whether the condition 
of an obligation be precedent or ſubſequent, both made but one 
deed ; as if A. covenant with B. to pay B. ten pounds if B. do 
luch a thing; and B brings covenant, and pleads only what is for 
his purpoſe, the reſt muſt come of the other ſide ; and one can 

| | 1 : craye 
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ce erave oper of nothing but what is part of the ſame deed ; for it 
there be a defeaſance in another deed, you muſt produce it in 
AcTe®. court, which proves the condition and obligation to be but One 
deed ; and where there is a preſent duty, marriage is a releaſe of 
it; otherwiſe when the duty is to arite upon a contingency, 23 
here; a promiſe, if it be put in writing, is a covenant; indeed 3 
bond does ſound in duty, and therefore this writing deſerves more 
the name of a covenant than that of bond ; and he ſeemed to rely 
much on the caſe of Lupart v. Heblin (a). 1 
| Aﬀerwards, in Michaelmas Term, in the eleventh year of 
William the Third, RoKEBY, Juſtice, being dead, THE Cour 
argued ſeriatim + 3 | | 
GouLD and TurToN, Jaſtices, for the defendant, that the 


marriage did not releaſe the bond : 


HorT, Chief Juſtice, totis wiribus contra, and that it wa 
clearly a releaſe. £ | 888 
[290 ] | * GovLD, Juſtice. Marriage clearly is a releaſe of all bonds and 
ſpecialties, whether contingent or not, which by any poffibility 
may become payable during the marriage, becauſe huſband and 
wife are but one perfon in law, and fo there can be no payment 
between them; and alſo becauſe the ſuit is once ſuſpended; and 
then it ſhall ever be ſo. 11. Hen. 7. pl. 15. 10. Hen, j. 
1. Inft. 264. Dy. 141. But the great objection is, How this 
bond ſhall ſubſiſt, there being now nobody to whom it is due, and 
every ebligation is debitum in praſentt ; and a huſband's owing a 
thing to his wife is owing a thing to himſelf, which is abſurd. 
To this I anſwer, that the law very often makes a fiction for the 
preſervation of a right; and a ſuſpenſion of a perſona] duty is nat 
always an extinguiſhment. Zizt. /-2. 646, 617. This is 2 
neceſſary and prudent proviſion in cafe of ſurvivorſhip; and it 
were hard that marriage ſhould deftroy that whereof it was the 
cauſe. The rule is, that modus et conventio vincunt legem. The 
law, by its own operation, will do no wrong ; and ſurely it would 
be a great wrong to defeat the wife of her proviſion. 1. Tft. 264, 
8. Co. 136. If a feme executrix take debtor to huſband, it is no 
relezſe of the debt, becauſe it would be a devaſiavit; and here the 
law will interpoſe and take away the inconſiſtency of the debtor | 
and debtee between huſband and wife, by taking it into its own 
cuſtody : and he quoted the cafe of Dorcleſter v. Ii eb (b): Aman 
opligor marrics a woman obligee, who are afterwards divorced, 
the debt revives, and the man thall be ſued by the woman again; 
and though here there be a debitum in præſenti, yet it is a qualified 
d:bitur, and is no more than a proviſion in caſe of chattel, which 
the law would make in caſe of inheritance. In the cafe of Smith | 
v. Stafford (c), though it was urged to be a preſent promiſe and 


( 2. Sid. 58. N (c) Hobart, 216. S. C. Hutton, 7. 
(5) Cro. Car. 372. S. C. y. Jenes, S. C. 1. Brownl. 18. 8 C. Noy, 26, 
345. 8. C. Hutton, 123. S. C. G- S. C. Goldſ. 21.— See alio Cro. Jar 
dolph. 106. 235 — See allo the Ver- 571. 15 5 | 
Reck 27. Hen. 8. f. 7. b. | i 
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Faſter Term, 11. Will. z. In B. R. 


n releaſable by the wife, yet judgment was, that ſuch promiſe N Sos 
ag 
ACTON, 


850 not releaſed by the marriage, againſt the opinion of Hobart; 
bb here the juſtice of the law will preſerve this debt for an honeſt 
intent, In A7y it is ſaid, it would be otherwiſe in a bond; quad 
fuit conceſſum; but that is not ſaid in any of the other Books that 
report it; and I ſee no difference. Thelaw will not work a releaſe 
contrary to the intent of the parties; and in Lit, Reports it is ſaid, 
that marriage is only a ſuſpenſion. Sk 
Tukxrox, Jaſtice. This bond was not entered into for any 
preſent debt or duty; if it had, it had been extinguiſned by the 
marriage; for as bonds given by others to the wife are by marriage 
given to and releaſable by the huſband, fo ® bonds which the has [ 29 1 ] 
from the huſband are veſted in him, and fo releaſed by act in law. | 
1. laſt. 264 Dy. 6, 7. 140. 1. Ro. Ab. 184. 8. Co. 186. 
M.. 236. Cre. Car. 333, &c. And it is a rule in law, that re- 
leaſes in law are more mildly taken againſt the releaſer than re- 
leaſes in deed. 1. Inſt. 264, 265. And it is unnatural that mar- 
rige ſhould be a releaſe of that which was made by reaſon of the E 
marriage. If a debtee make a debtor executor, it is a releaſe of the by 
duty ; but if a feme executrix take her debtor to huſband, that is | 5 
only a ſuſpenſion of the action, and the duty remains. Pleto. 184. 
Hutt. 99. 1. Inſt. 264. 1. Ro. A. 194. Hob. 10. Mo. 855. 
Father and ſon bound to A. jointly and ſeverally, A. makes the 
ſon's wife executrix, and held that was only a ſuſpenſion. And he 
compared a bond to a covenant or promiſe, for no action can be 
brought on any of them till broke; and promiſe is not releaſed by 
marriage, ides nec bond; and he quoted Dy. 51. Litt. Rep. 
Clayton's Caſe. Objection, That though Fatute be of a higher : 
nature, it is no devaſtavit to pay the bond before it, becauſe it is | h \ 
not due till broke. Vide Ao. 752. 5. Co. 28. | 


HoLT, Chief Fuſtice, contra. There are two queſtions in 
this caſe : | | | . 8 
Figsr, Whether rent be of equal degree with a bond, or of 
higher nature than a bond? and, If payment of debt upon a bond 
may be pleaded in bar of debt for rent? A caſe out of 2. Vent. 
was quoted at THE BAR to prove rent of a higher nature than a 
bond; but I hold them to be of equal degree; for if it be a leaſe Sid. 210 
by parol, it is in the realty, and that is in equal degree with a Are, „ 
bond, and payment of one by executor is a good plea in bar of the 
other; and the caſe of Newport v. Godfrey (a) does not contradict 
this: it was debt for rent upon a parol leaſe; the defendant pleaded 
ſuch a debt upon obligation, ultra quod he had not aſſets; for bei 
in equali gradu, he could not plead the one againſt the other till 
1 payment of the money; but otherwiſe if one of them | 
of a higher nature than the other; and there is no di verſity d 1. Lev. 
between debt in the realty by ſpecialty and in realty without ſpe- 28 1. « u 
cialty, as to equality of degrees; ſo that if there were no more in © bee, v. 3. 
ens caſe, the plea would be a good plea. Sf e 


Kc. 


Bur = s 


(a) 3. Lev. 267. 4 Mod. 44. 2. Vent. 183. 


Eafter Term, 11. Will. 3. In B. K. 
Cact But THE OTHER POINT is a great and conſiderable one, 243. 
Whether the bond be not extinguiſhed by the marriage, though 
given in conſideration of the marriage? Ax D I Hold the bond ta 
be extinguithed by the marriage, and that the bond was a preſent 
immediate duty from the ſealing and delivery of it; and though it is 
| qualified, that is, though no action cati be brought upon it till aſter 
[292 ] the death of the huſband, r 7 releaſe of © all actions“ or © all debts” 
will releaſe it (a); and Cate in his Comment ſays, a releaſe of all 
actions will diſcharge it, though no action can be brought upon i: 
at that time, becauſe it was a thing in action, and without all diſ- 
pute a preſent debt; and though it be payable upon condition, yet 
It is a prefeat duty; and it being a ſubſequent condition, it muſt 
have relation to ſome antecedent, which is the preſent duty. In 
5. Ce. 70. diverſity between a condition ſubſequent and a condition 
precedent; for a releaſe of all demands will not releaſe a debt upon 
a condition precedent, but will upon a condition ſubſequent; and 
to fay that it is not a precedent debt is directly againſt the words of 
the agreement, for he is to pay ſo much preſently ; and then comes 
the condition, and does not ſuſpend the debt, but only adds a con- 
dition with it : and when you come to declare upon this bond, you 
do it plainly, without any mention of the condition; but if the 
condition were precedent, you muſt ſet it out in pleading, becauſe 
2 you muſt ſhew it performed, without which you have not a 
Vice Hod. 2 77. title; and though they demand oyer of the condition, and have it 
entered of record, by which it is part of the record, yet that does 
not alter the plaintiff's declaration; for if the defendant do not 
| ſhew the condition performed, or not broke, or plead a ſufficient 
plea, the plaintiff ſhall have judgment without taking any notice of 
the condition. So upon oper of it, if it do not appear to the 
Court whether the condition be broke or not, the plaintiff hall 
have judgment ; bur if it do appear to the Court that the condi- 
tion is broke, or not broke, they ſhall give judgment as the condi- 
tion ſhall direct; that is, if it be for the doing of a thing which is 
not done, and that appears to the Court, the plaintiff ſhall have 
judgment ; or if it be for not doing a thing which is not done, the 
defendant ſhall have judgment. So it is plain here is a preſent 
duty. Fide 11. Hen. 4. 43 If an obligor pay a debt in a bond 
ker a taking advantage of the condition, it is a good payment: 
ſo if it be a debt in the preſent, he may pay it before the day af 
payment in the condition; and marriage is an actual payment of the 
money, for by the marriage the bond is given to the huſband, and 
ten he himſelf is to pay it, and is the perſon to whom it is to be 
paid, and none can pay or, do. other act to himſelf ; and if 2 
ſtranger had made a bond to the feme that the huſband would leave 
her worth ſo much money, the huſband might releafe it. Ca. 264. 
Plex. 185, 186. and ArundePs Cafe 3 and the Books make no 
. diſtinction, et ub; lex non * diſtinguit nec nos diſtinguere debemus : 
” { 293 J and | fee no grounds of diſtinction, beſides my not finding it in 
| any Books: and ſuppoſe there had been a defeaſance of this bond 
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| (a) See Lit. feet. 512, ad 


Eaſter Term, 11. Will. 3. In B. R. 


and FE an intermarriage, ſurely that would-diſcharge the bond 4 


and though a condition be on record, that will make no difference, 
for the defendant muſt plead performance of it. The caſe 


Cass 
again t 
Acro. 


where the executor of the obligee marries the obligor is different, 


for there are divers rights; but where the obligee marries the 
obligor, there he is to receive money to his own uſe, If a man 
poſſeſſed of a term in right of his wife purchaſe the inheritance, 
it is not an extinguiſhment, becauſe of divers rights; and the 


diverſity of right is a good ground for diverſity in law. f. Inſt. 


264. 8. Co. 136. Another reaſon is, that ſuch releaſe would work 
z wrong in prejudice to a third perſon. Tenant for life grants a 
rent, and then ſurrenders; yet rent ſhall continue during his life. 
A man having rent in fee confeſſes a ſtatute, and then releaſes the 
rent, yet it ſhall have exiſtence as to the conuſee : And upon the 
fame reaſon is the caſe of the marriage of the executor of the 


obligee to the N : and if the obligor pay money to the ſeme 


executrix of the o 


ligee, and after marry her, the law does not 


make a gift of it to the huſband, but he ſhall have it liable to all 


the debts and legacies of the teſtator. Now a bond is not ſupported 
by any thing but itſelf ; and here it is not the marriage that is the 
conſideration of it, for it needs none, being ſufficient of itſelf ; 
| but in caſe of a promiſe the marriage is the conſideration, and the 
conſideration is what ſupports the promiſe. I grant the law 
will workno wrong to a third perſon ; but here the marriage is the 
act of her that is prejudiced by it, and therefore it cannot be 


thouzht a wrong to her. In the caſe of divorce put, there it was 


no marriage at all ab ini; and if huſband and wife made 
a feoffmenit of lands of the wife, and were afterwards divorced, 
it was a diſcontinuance ; for vetween themſelves relation made a 
nullity, but never as to a third perſoh. Heb. 10. A perſonal 
action once ſuſpended is ever gone. And though the condition 
be contingent, yet the obligation is abſolute ; and pn ng + is 
a relcaſe of the obligation, and not of the condition; and a releaſe 


of a condition is not a releaſe of the obligation. Now as to the 


authorities quoted by my Brothers, a man promiſes to leave his 


wite worth one thouſand pounds in cafe the ſurvived him, a ſubſe- 


quent marriage does not diſcharge that promiſe ; and the law is ſo, 


though againſt the opinion of * Hobart; but in the caſe of a pro- 


miſe, there is nothing due to the wife till after the death of the 


huſband, and may be there never will be anything due to her. 


And pleading doch not make law, but on the contrary pleading 
muſt he conformable to law, and is good evidence of the 
law; and in caſe of a bond a duty ariſes immediately, and is 
only defeaſible upon a condition ſubſequent ; but upon the 
promiſe it does not ariſe until after the death of the huſband. 


*(294] 


do agree, there is no difference in this reſpe& between a 


promiſe and a ſpecialty, if they be made in the fame manner; 
for if there be a covenant to leave a wife worth fo much money if 
the ſurvive him, that ſhall not be diſcharged by marriage; and a 
releaſe of all demands is not a releaſe of a covenant until it be broke, 
becauſe until then it does not lie in demand, If a promiſe had been 
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| Eafter Term, 11. Will. 3. In B. R. 6 
Cace by a ſtranger to a wife, that the huſband, in caſe ſhe ſurvived him. 
egain® would leave her fo much; or if a ranger had covenanted ſo, after 
. marriage, the huſband could not releaſe ſuch promiſe or covenant; 
for the rule ih, Og that may accrue to the wife during 5 
riage the huſband may releaſe; and ſuch releaſe will be good 
though the thing do not fall during the marriage (a). As if a.deviſe 
be of a leaſe to feme, after the death of F. S.; though che huſbandhis 
nothing in the leaſe till after the death of J. S. yet he may releaſe it 
decauſę it may fall in poſſeſſion during the marriage. The caſe of 
Belcbier v. Hodgſon, in Yelverton (b), is not very good ſenſe, andi 
much better in Cro. Fac. 222. and the reaſon of a reſolution ;; 
more to be conſidered than the reſolution itſelf: and though the 
intent of the parties were, that the marriage ſhould rot releaſe this 
obligation, yet that thall never alter the rule of law; nor is it ft 
the law ſhould be ſtrained or trodden down to ſupport the inter; 
of lay gens, when they take a wrong way of agreement inconſiſtent 
with it. And he faid, that even chancery would not give relief in 
| this cafe, though it may be thought much more proper for equity 
vide Cafes in than law: and he quoted the caſe of Darcy v. Chute (c): A woman 
Chan. 1ſt Part, had ſeven hundred pounds a-year, and by writing with an intended 
3 huſband. it was agreed between them, that ſhe ſhould take the 
profits of it until her death, and, after marriage, the huſband took 
all the profit, contrary to the agreement; and upon this a bill was 
| brought in chancery, but they would not relieve contrary to the rule 
* | 295 Jof law. 5 | 
© This caſe went afterwards into chancery, where relief (d) ws 
given, the bond being conſidered as a marriage-agreement (e), 
(a) See the cafe of Clark v. Tbomp- “ bond conditioned for the payment ot 
fon, Executor cf Iſaac, Cro, Jac. 571. money after the obligor's death, 
(6) Yetv. 156. . „ made to a woman in contemplation of 
(c) 1. Chan. Cafes, 21. 1. Eq. Abr. the obligor's mairying her, and in- 
63. & tended for her benefit if ſhe ſhould 
— 4) Judgment was given for the de- © ſurvive, is not releaſed by the mar. 


ſendant, and aftcrwards a writ of error 
was brougm, S. C. 1. Ld. Ray. 523. 


But the plaintiff in error, perceiving the 


Court above inclined to affirm the judge 
ment, did not procred, S. C. Carth. 513. 
Sed guerre, If it was not affirm ed? 5 Term 
Rep. 357. The arguments cf Gert» 
and TvaToN, Jaſuces, in this cafe have 
been approved of and confirmed by a re- 
cent cetetmination in the court of king s 
bench, in winch it was decided, that a 


« riage.” 


Prec. Chan. 41. 
8. C. 2. Chen. Rep. 138. Acton «, 


Milbou ne v. Ewart and 
Others, Michaelmas Term, 34. Ge. 3. 
5. Term Rep. 381 to 387. 

(e) See the caſe of Cotton 2. Cotten, 
S. C. 2. Vern. 290. 


Acton, Prec. Chan. 237. S. C. 2. Vem. 
480. Carrel v. Buckle, 2. Peer. Wms. 
243. Watkins +. Watkins, 2. Atk, 
97. 'Fyrul v. Hope, 2. Atk. 561, 
Beard v. Beard, 3. Alk. 72. 


Caſe 490. Ciarxrill again Cockran. 
The defendant THE QUESTION, upon motion, was, Whether they would hold 
ordered to put the defendant to ſpecial bail, in a ſpecial a//zmp/it, for money 
in ſpexiat bail on won at play? 5 „ b 
* for e Tux rox and Govrp, Fuſtices, ſeemed to incline they ſhould 
won at play. not give him better ſecurity than he was willing to take at firſt. 


But Rorr, Chief Fuftice, ſaid, they never ought to enter into 
the merits af a cauſe upon a queſtion about bail; for to order com- 


- mon 


— 


Eaſter Term, 11. Will. 3. In B. R, 


non bail upon merits would ſlur a man's cauſe of action and no Canzitz 


man ought to have his cauſe tried with diſparagement upon it ; 


againfr 


and though this may be for money won at play, yet it was a lawful N. 


contract which the act of parliament allowed of; and no man ought 
to be wiſer than the Jaw; and this was giving money againſt 


money, for which indebitatus aſſumpſit would net lie (a), but an 


action upon the ſpecial contract; and to ſay, that becauſe he depended 
upon the defendant's word at firſt, he, therefore, ſhould have no 
jpecial bail, would be a reaſon why there ſnould be no ſpecial bail 
in any ſimple contract. | | 


And here ſpecial bail was ordered; and it was ſaid to be ſo 
ordered in like caſes in the common pleas. ; . 


(4) See Walker v. Walker, ante, 258. 
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# Frrender ſhall have the fame conttruction as @ will (a); 


MICHAELMAS TERM, 
The Eleventh of | William the Third, 
I N | | 


The King's Bench. 


Sir John Holt, Rut. Chief Fuflice. 

Sir Thomas Rokeby, Kut. 
Sir John Turton, Kut. Fuſtices. 
Sir Henry Gould, Ant. | 
Sir Thomas Trevor, Knt. Attorney General, 
John Hawles, Ei. Solicitor General. 


Caſe 491. Memorandum. 


NIR THOMAS ROKEBY, Knight, died on the twenty- 
ſixth of November in this Term after a long illneſs; = 


„ > : 5 
A * Filher again Wiggs. 


hol SEISED of a copyhold eftate in fee ſurrendered it © to the 
— mg A. s uſe of the wife for her life, the remainder to his five chi- 
ary lands in fee ct dren, equally to be divided between them and their reſpedtive 
at the will of the « heirs for ever.“ | | © | 
lord ſurrender | | * 

them «© to the THE QUESTION was, Whether this was g jointenancy or a 
be for life, renancy in common 5 e 9 EE | 
* and after her CarTHEW would have it a tenancy in common; for it being 
* deceaſe tothe a ſurrender to uſe, it would receive the fame conſtruction with a 


« ufeof A. B. 2 - 
% C. D. and E. his children, equally to be divided among them and their reſpective heirs and afligns 
« for ever; the children jake a ten in commor, for the words would be ſo conſtrued in a will, and 
but ſuch words in @ dzed would _ 

zointenancy.—S. C Cemy. Rep, 38. 8 C. 1. Ld. Ray. 624,- S. C. 1. Salk, 391. 8. E. 3. . 
{4 S. C. Holt, 369. S. C. Lilly Ent. 205. S. C. 1. Peer. Wms. 14. S. C. 2. Eg. Abr. 535. 
Litt. Rep. 346. 2 Vezey, 252. 3. Atk. 731. 1. Wil. 341. Sayer, 67. 71. Cowp. 660. Co. 
_ | (a) Ses the eaſe of Idle e. Cook, 2. Salk. 622, 


7 ul? 
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uſe at e law, which is not to be compared to a grant by 
deed, but more to a will; in which clearly this would be a tenancy 


in common; and the reaſon is, becauſe the intent is apparently ſos - 


and the law will conſtrue wills according to the intent, if conſiſt- 
ent with the rules of law; and it ought to be ſo in like manner in 
the caſe of uſes, which were dirigible and governed by equity, and 
now executed by the ftatute, as chancery would have done before ; 
and ſurely a court of equity would conſider a uſe at common law, if 


declared in this manner, to be in common, and not joint; and for 


ſupporting the intent of the parties he quoted Lit. ſect. 296. 298. 
Dy. 361. 2. Leo. 72. 3. Co. 37. Litt. Rep. 46, 47. Cre. Car. 
75. I. Leo. 257. Cro. Eliz. 695, 696. | 


NorTHEY, fince Attorney-General, contra. The ſurrender 
of a copyhold eſtate is a perfect grant, and to be pleaded as ſuch, 
and therefore to be conſtrued like other grants (a). There is no 
difference between ' ſurrender” and “ grant (b).” Surrender 
and grant are the ſame (c). So the words © equally to be divided” 


here & ſhall be void; and the law favours jointenancy more than 


tenancy in common; the one preſerving the eſtate enti e, a thi 

the law delights in, and the other diſmembering it, which the law 
abhors; and for this reaſon it is that the eldeſt ſon runs away with 
all, And where a thing is given by joint words, it ſhall not be 
made common, without expreſs words that make an abſolute divi- 


2971 


fon; but an intent that they ſhall be divided will not do. Aman 


granted three acres of land to three (a), which is a joint eſtate ; 
and after, in the ſame deed, covenants with them et guolibet eorum, 
which ſhould ſeem to ſhew his intent to have been that they ſhould 
have ſeveral eſtates, in reſpect whereof he made a ſeveral covenant; 
yet that notion was rejected. And the diverſity is manifeſt between 
2 deed and a will; for in a will the teſtator, who is ſuppoſed to be 
deſtitute of counſel, has his manifeſt intent ſupported by conſtrue- 
tion, if by advice of counſe] he could have legally done it; but 
taere is no reaſon for ſuch favour in the caſe of a deed, where the 
parties might have taken advice. If lands be given to two, 
habendum one moiety to the one and the other moiety to the other, 
there the habendum makes an actual diviſion; and nothing divides 


Jointenancy in a grant but what does it actually by the very words 


thereof, & Equally to be divided,” in a will, was holden to be no 
tenancy in common (e); which cafe, though in truth not law, 
yet it ſhews how tender the Judges were of ſevering a jointure. 
Style, 211. © Equally to be divided” makes a tenancy in common 
in a will, but not in a grant. 2. Roll. Abr. go. and the caſe of 
ard v. Everard (f). Dh 


{a) 1. Cro. 366. Jones, 340. le) 3. Cro. 330. £ 
(5) Popham, 39. ns (J) Arite, 227. Comb. 329. Carth, 


(e) 2. Bulit. 272, Cro. Jac. 376. 140. Salk. 390. 5. Mod. 25. _ Holt, 


Cro. Eliz. 29. | 


| 368. 2. Ld. Ray. 422. 
(4) F. Co. 19. | 
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Surrender of a Hol r, Chief Juſtice. There is no difference in a grant be. 
— 2 : Na tween giving lands 4 to five and their heirs” and *t6 five and 
ſo plead their heirs refpeQtively,” or © to five and their reipective heirs,” 

And without doubt 7 ſurrender of a copyhold is a grant, and to be 
pleaded as fach. © * TILE 


: 
x BEE 2 
8 «C- 3 5 


This was again argued. | 
4 And to have it a fenancy in common, the rule in Hob. 277. that 
= Judges 'ought to be curious and ute to find a means to ſupport 
the intent of parties ; which often makes Judges, in conſtructions, 
tranſpofe clauſes in deeds, and ſplit an inſtant into priority aud 
poſteriority, and never adjudge without reluctancy againſt the in- 
tent of parties, eſpecially in intended proviſions for children; and 
* equaliy divided”? and © to be divided” are the ſame; and here 
it cannot be equally divided to them and their heirs, if it be made a 
jointenancy. ide Siyle, 434. where Popyamn's opinion is cited, 
* [ 258 that in conſtruction of tenancy * in common the ſubject matter js 
do be conſidered ; and though ſtrict rules of law ought not to be 
receded from in the creating of eſtates, yet it is not ſo in qualifying 
an eſtate created. Vide Hob. 172. Litt. 29%. A ſcilicet qualifies 
an eſtate of jointenancy into a tenancy in common, and the ſub. 
ſtance of the premiſes; is not hereby altered; and tenants in com- 
mon have each of them the land to his uſe, as well as in caſe of 
jointenants; and if a feilicet or vix. which is called claufula ancil. 
taris, make a jointenancy into tenancy in common, @ forticri 
& © equally to be diyided to them and their refpective heirs” will do 
it; and there is not any fet form of words neceſſary to make 4 
tenancy in common, Lit. ſect. 298. If the words here were, 
« each to haye a fiſth part, it would do; and © equally to be 
cc divided” and . each to have a fifth part” is the fame in ſubſtance, 
though the words be different. It is true, as is objected that the 
firſt words are joint, but they make a jointenancy only by impli- 
cation, which is controllable by ſubſequent expreſs words; is 
where lands are given generally, that implication of an eſtate for 
life may be enlarged into a fee, cr abridged into a chattel, by ſub- 
ſequent expreſs words, So if lands be given to two, habendum ta 
one for life, the remainder to the other for life. Dyer, 12. Cri. 
_ Eliz. 759. Mor, 667. Owen, 167. J. S. by deed acknow- 
ledged to have received twenty pounds to the ufe of 4. and B. 
equally to be divided ; A. dies, his adminiſtrator brings an action 
for a moiety, and had judgment, becauſe of the words © equaliy 
« to be divided; a much ſtronger caſe than ours, being of a per- 
ſonal thing, harder to be ſevered; for if there be two obligees of a 
bond, and one of them is attainted, the King ſhall have all; other- 
wiſe in caſe of lands. Yelv.'23. I. Brownl. 82. It was infiſted 
upon, that the ſtrict rule of law is not to be adhered to in the caſe 
of a furrender of a copybold; for there is hardly a more extenſive 
rule, or ſubject to fewer exceptions. than that a perſon not named 
in the premiſes ſhall not take in præſgenti; and yet it does not hold 
ja copyholes. 2. Roll. Air. 67. Fitz. 19. Poph. 125, oye 
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At leaſt copyholds fþall have the ſame favours as uſes ; and the Frenzy, 


words in our cafe would make a ſeverance of a freehold, in caſe of "MS, 
aſe at common law. 2. Vent. 365. A covenant to ſtand ſeiſed PBS: 
« to the uſe of A. for life, remainder to the uſe of two perſons, | 
' « equally to be divided ;” adjudged the remainder was in com- 
* Afterwards in Hilary Term THE Cour argued ſeriatim. [ 299 1 
SGourp and TurTon, Juſtices, held it a tenancy in common. 
GovLD, Se firſt cited the opinion of Chief Juſtice Rich- 
AR DSOx in Beck's Caſe (a), that in the conſtruction of deeds all the 
words ought to have their effect, if poſſible; and he faid, that he 
knew no authority againſt making thefe words to amount to a 
ſeverance of the jointure ; and therefore to reject them would be 
inconſiſtent with the rules of conſtruction. He confeſſed, that 
they ought tobe ſtrict in creating and limiting eſtates; but that is 
only where there are expreſs words or phraſes made neceffary by 
the law to the creating or limiting of eftates. But here are no 
expreſs ſet words neceſſary to make a tenancy in common, or a 
jointenaney, but ſuch only as ſne the intent of the party, which of 
them he deſigned (5). Sol hold, that any words which manifeſt that 
tze feoffor, & e. intended that they ſhould have ſeveral properties will 
make a tenancy in common, for it is neither a creation nor a limitation 
of eſtates but a qualification of an eſtate already created and limited; 
and therefofe a releaſe from one jointenant to another needs no 
words of inheritance ; and joint premiſes may be ſevered by 
habendum, becauſe it only alters the quality of the eſtate. 8s 
that if it be apparent how the donor intended to have the eſtate 
he gives qualified, ſach conftruction as maintains that qualification 
*ought to be put upon his words. If a man deviſe his land & to one 
« and his heirs? it is a fee; but if he add, ** and if he die without 
&« heir of his body A. ſhall have remainder,” this makes it an in- 
tail. 19. Hen. 6. 74. pl. 41. In the caſe of Bliſſet v. Cranwell (c, A 
deviſe & to two {ons and their heirs; and the longer liver of them, 
« equally to be divided among them after the death of his wife, 
was adjudged a tenancy in common, notwithſtauding the + expreſs 
jointenancy: and in a will & equally to be divided” and © to be 
_ * divided” are the fame thing; and we are here upon the con- 
ſtruction of a uſe, which is much to be compared. to a will. In 
2. Roll. Abr. 67. a ſurrender was out of court, and the furrenderee 
took a new copy to himſelf alone in the premiſes, « habendum to 
nim and his wife; and though the wife, by common law, ſhould 
not take, being not named in the premiſes, yet this being of a 
copyhold eſtate ſhall be good to both ; ſo that a ſurrender receives . 
a more favourable conſtruction than a common - law grant. I | 
cannot cite a cafe at large that was folemnly adjudged, in 


Eafter Term, in the thicty-tecond year of Charles the Second; it « 
() Liu. Rep. 36. 8 3. Jv. 373. 1. Salk.226. Comb. | 
e e | 


(6) Litt, ſect. 292, = +l | 
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was indeed a feoffment in fee © to two and their heirs, & equally 
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to de divided between them; but no judgment entered, though 
all the Judges, except Jones, Fuftice, inclined to make it a 
tenancy in common; and Jod Es took the difference between a deed 
and a will. Cote Litt. (a) fays, if a verdict find that one was 
tc ſeiſed of a manor in tres partes dividend. it is a tenancy in common; 
« fecus if it be diviſas.” Yelverton (b) has the ſame caſe ; and 
the fame in Moore (c and Croke (d), that if an intereſt be granted 
to three, © equally to be divided,” it will be a tenancy in common. 
A grant to two, habendum to one for life, remainder to the other 
for life, ſevers the jointure (e): and he ſaid, the authorities againſt 
him were notional diverſities between a deed and a will; but ſurely 
this is ſuch a deed as deſerves as favourable a conſtruction as a will, 
it being a ſurrender toauſe. As to 2. Roll. Abr. go. and Style, 211. 
where it is ſaid, that “ equally to be divided” will not make a 
tenancy in common in a deed, as in a will, they are but the fame 
authority both; and though it were allowed for law, yet it is not like 
this, becauſe it was a perfect conveyance at common law, and this 
by way of uſe, where we muſt have regard to the intent; and the 
words © reſpective heirs” ſhew plainly that he intended the heirs 
of both ſhould take. 344 
Tonk row, Fuſtice, agreed in omnibus; and added, that ſurren- 
ders of copyhold eſtates were made in the laſt extremity, as well 
as wills, and therefore more eſpecially ought to have the ſame 


| favour ; that this is a proviſion for children; that the intent was 


manifeſt ; and for that reaſon, fince no ſpecial form of words was 
neceſſary, they ought to make it a tenancy in common ; if not for 
other reaſons, yet becauſe it is a ule dirigible by equity before the 
ſtatute, and now executed by the ſtatute, as the ſubpæna would 
have ordered it before. 5 1 
Hol r, Chief Juſtice, contra. My Brothers go upon two 
grounds. TRE FIRST is, That in all deeds this would be a tenancy 


in common. AND, SECONDLY, That if it were not ſo in a deed, 


yet it ought to be ſo in this caſe, it being a ſurrender of a copyhold 
eſtate toa uſe. The caſe they moſt rely up m is the additional report 
of Poph. 125. and there it is uncertain whether the wife be named. 
Certainly nobody knows the author of that report, and it differs 
from Cre. Jac. 434. And I hold, againſt that authority, that ifa 
copyholder ſurrender to his lord, declaring no uſe, the copyhold is 
in the lord, and he may new grant it to him; and the grantee ſhall be 
in from the lord, and not from the ſurrenderor; and to ſay that a ſur- 
render of a copyhold eſtate {hall be otherwiſe conſtrued than a deed is 


J to contradict Cotes Copy5old Cafes, where it is reſolved, * that they 


are to be governed according to the rule of the common law, if it be 
not where a particular cuſtom prevails; and in ſome manors there 


i a cuſtom, that if a furrender be to three, the firſt named ſhall take 


( Co: Lit. 190. bb. | (4) Shaw v. Sherwood, Cro. Eliz. 725. 
6 Whorewood v. Shaw, Yelv. 23,24. (e) Dyer, 10. | 
de) S. Norwood, Moor, 667. n 914. | 1 
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all for his life, and ſo of the fecond, &c. And by the cuſtom of 


ſome ſuch manors, if the firſt taker ſurrender to the lord, he deſtroys 


all the other two eſtates in remainder. And if theſe words, 
« equally to be divided,” ſignify anything, they ſignify no more 
than ihe law would otherwiſe intend, for everyone will have a fifth 
part, and no intereſt in the other parts. 1. Inſt. 186. a. One 


« to be divided” may go to the poſſeſſion, which is Joint in both 


they were out: as if lands were given to two and their heirs, it ſhall 
go to their heirs reſpectively, that is, be indifferent to go to the 
heirs of the one or of the other till ſurvivor, and fo expreſſio eorum 
gue tacit? inſunt nibil operatur. In Dr. Drury's Caſe (a), theſe 
words «during the term” are rejected, becauſe underſtood if they 
were omitted ; for the grant would be the fame without them ; 
and in our caſe, it being a jointenancy, it is a conſequence that the 
ſurvivor and heirs ſhall have it. It is cbjected, that Littleton (b) 
ſays that « one moiety to one, and the other moiety to another,” 
makes a tenancy in common, and diſtributed by one deed. I 
anſwer, that though it be indeed one deed, yet they are diſtin 
conveyances; and livery to the one, ſecundum formam charte, will 
not avail the other; and in our caſe here is no diftribution, for 
| «equally to be divided” or & equally divided“ is repugnant to a 
| tenancy in common; but one moiety to the one, and the other 


« moiety to the other,” is of a moiety * undivided, and therefore a * 


tenancy in common. But if twenty acres be given, babendum ten 
acres to one and ten acres to the other, tne habendum is void, be- 


| cauſe the diſtribution would be repugnant to the nature of a a2 


tenancy in common, which muſt only be of a moiety, &c. undi- 
vided: and, if theſe words could ſignify anything, the parties could 
not take until diviſion, | C. Ent. 413, 414. Moiety or third part 
is pro indiviſo, without diſtinguiſhing jointenancy from tenancy in 
common. As to Co. Litt. 190. where it is faid, that if a verdict find 
one was ſeiſed of two parts to be divided: firſt, It is by way of 
«it ſeems,” and conjectural; andſecondly, It is not at all material to 
the caſe of 21. Edu. 4. 22. which is only, that a verdict finding one 


ſeiſed of tres partes diviſas is not to be taken for tenancy in com- 


(5) 8. Co. 139. (0) Lit. ſect. 292. SG 
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« tively,” it is no more than what the precedent words imply if , 
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Fronen mon, but of a ſeveralty'; and there is not a word of dividend- 
ee - and therefore no ground for the diſtinction from that Book ; and 
1668. 5 ; . 
he means of a common poſſeſſion which may be between tenants 
in common or coparceners. In Small v. Day (a), deviſe of knight. 
ſervice land to wife for life, which was void for a third part, and it 
' Was enjoyed between her and the heir during her life, and the poſ- 
ſeſſion was held joint; and that the poſſeſſion of one is the poſſeſ- 
fion of the other; and that though tenants in common have ſeveral 
freeholds, and jointenants hut one, vet it is to be underſtood, that 
tenants. in common have ſeveral freeholds, but undivided ; and 
jointenants have one undivided freehold, As to the caſes of wills 
urged by my Brothers, ſurely the conſtruction of wills is no rule 
for the conſtruction of a deed executed in one's life; for if land 
by deed be given © to J. S. for ever,“ it is but an eſtate for life; but 
in a will it would be an inheritance. And the caſe 27. Hen, 8. 
pl. 27. lands to one and his heirs male by will is an eſtate- tail, but 
in a deed it would be a fee: and the reaſon of this diverſity is, that 
the law, which allows him to deviſe, will conſider his circumſtances, 
and not hold him to the ſtrict rule of Iaw : and this vas the com- 
mon law, where one might deviſe by will in boroughs and towns, 
and was praQtiſed before 32. Hen. 8. c. 1. Vide 12. Hen. 6. f. 12. 
A deviſe to an infant in vent re ſa mere is good, by the fame reaſon, 
but a grant would be void (5); and ſo wills being now made 
generally allowed ſhall have the ſame favour (c); and the reaſon 
of a caſe is the ſtrengih of it; and Ratchf”s Caſe (d) does not ſay 
that theſe words make a tenancy in common, but only that it is a 
manifeſtation of the party's intent that there ſhould be no ſurvivor : 
and he agreed the caſe of a deviſe by implication of 13. Hen. 7. as a 
o deviſe to a man's. heir after the death of J. S.; and Hob. 24. A. by 
- © 11903 ] will makes B. his heir, which nobody can do, yet it is a good deviſe, 
| 1. Cre. 366. a diverſity between will and ſurrender. In 2. Rell. Abr. 
90. a devife to two daughters, equally to be divided, habendum to 
ic them and the furvivor, and the heirs of the body of the ſurvivor,” 
adjudged a jointenancy, becauſe of the ſubſequent words, which do 
not contradi& the words © equally to be divided; for if they had, 
they would be rejected ; for if they had made an expreſs tenancy in 
common, the ſubſequent words would be void. Style, 211. and 
434. fame caſe, a deviſe to two and their heirs reſpectively;“ 
and it was long before theſe words would make a tenancy in com- 
mon in a will. Dy. 25. 128. Bendl. 19. 3. Cre. 330. which 
ſurely are ſtrong eee that the law was taken clear in thoſe 
days, that it would not be a tenancy in common in a deed when 
the doubt was ſo great in a will. In 3. Cre. 695. it is laid down 
as a ground, that it will not make a tenancy in common in a deed 
as it will in a will. And ſeeing theſe words will not make 4 
tenancy in common, in rigour and ſtrictneſs, there ought to be no 
{a) Hob. 120. Moor, 868. (e) See Roe v. Quartley, 1. Term 
(2) See 10. & 11. Will. 3. c. 16. Rep. 634. and Bull. N. P. 105. | 
Reeve v. Long, 1. Salk. 227. Doe, on (4) 3. Co. 37. 2. Roll. Abr. 89. 


Denſiſe oi Clerk, v. Clerk, 2. H. Bl. Rep. 
399. Lancaſtrire -- Lancaſhire, 5. Term 


Rep. 49. | : 
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Michaelaas Term, 11. Will: 3- In BK 


Fisutz 


again 
WiGGs. 


training to make a jointenancy into a tenancy in common; for 
jointenancy is favoured in law; for it hates fractions of eſtates ; 
and multiplication of tenure is upon this ground; for if the tenure 
be by a horſe, and land come to two tenants in common, they 
(hall both hold by a horſe, Bruerton's Caſe (a) ; and fo it would 
be here; for every fifth copyholder would pay a fine, if this 
were a tenancy in common; and this [ take to be the reaſon that 
fractions of eſtates are hated in law. And as to the caſe in the 
twenty ſecond year of Charles the Second, it was a rule niſi by two 
Judges againſt one, and at another day the rule was diſcharged, and 
the matter ended by the death of one of the parties; and that is no 
authority againſt me: and the conſtant opinion of lawyers, both from 
Bar and Bench, are with me; but my Brothers make the majority: 


Therefore let the plaintiff have judgment (5). 


(a) 6. Co. 1. | | 

(5) This judgment ĩs ſaid ro have been 
reverſed on a wrt of error, Stringer v. 
Phillips, 1. Eq. Abr. 291. 5 but this 
ſeems to be a miſt .Ke, for upon a ſearch 
made by order of Lx E, Chief Fuſtice, it 
does not appear that any writ of error 
was brought, Goodtitle . Stokes, 
1. Wilf. 341. and in the cafe of Rigden 


. Vallier, Loa Dp HARDWICEk E approves 


of the jucigment upon the principles and 


doctrines laid down by Tux ron and 
Gor 1. Fuſtices, 3. Atk. 37 1. 2. Ve- 
zey, 252. See alſo Denn v. Gaſkin, 
Cowp. 660. and that the words © equally 
tc to be dividedꝰ make a tenancy in com- 


mon in a will, fee a!fo Prince v. Hey- 
Owen v. Owen, 


lin, 1. Atk. 493. 
1. Atk 494. Heath v. Heath, 2. Atk. 


122. Hawes v. Hawes, 3. Atk. 525. . 


Stone v. Hemtly, 1. Vezey, 165. Strat- 
ton 2. Belt, 2. Brown's C. C. 233. 


Parry againft Villars. Caſe 493. 
WO BAIL had entered into a recognizance in the common Writ of error out 
pleas, whereby recognoverunt et quilibet eorum recognovit to - 125 dung, 
be indebted two thouſand pounds to the plaintiff, upon condition Ns 3 
that the defendant in an action there ſhould pay principal * debt, the ja e il 
or render his body, &c. A ſcire facias was brought after judg- entered; the ' 
ment againſt the bail, to which the bail pleaded . no capias againſt Court inclined æ 
« the principal ;” to which there was a replication; and de- 4 800d 
£ REY < | ground for the 
murrer; and judgment for the plaintiff, gued recuperet ſeparales commonpleas to 
ſummas of two thouſand pounds againſt them. | amend, but can- 
Upon a writ of error, this was aſſigned for error, viz, that the _ "_ in 
writ of ſcire facias demanded judgment only of one two thouſand yench, "My 
| Pounds, which was all they were bound for, and the judgment was , 
tor two ſeveral ſums of two thouſand pounds, and ſo a variance; [ 2298 ] 
and for this was quoted 1. Sid. 239. | | 
And THE Cour agreed that this was error; but doubted 
whether, the writ being right and judgment ill entered, this fault in 
the entry were not amendable; BUT THEY AGREED that this could 
not be done here, it being a record of the common pleas, which 
this Court muſt take as they find it. And the way to have enter- 
ed the judgment here had been to enter it for two thouſand pounds 
againſt two ſeparaliter. Palm. 546. 2. Hen. 4. pl. 13. But 
they inclined, that the writ being well was a good ground for 
amendment in the common pleas, | 
voy - The 
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the proſecutor 


Michaelmas Tetm, it. Will. 3. In Li 


Caſe 494 | The King againft Kirk and Cage. 


1H a principal POPHAM CONWAY, ALI1as Seymour, having afudden falling 
and his ſecond I out with Kirk in St. James's Park, after hot words and ſome 
* 5 5 — blows there, Seymour, Kirk, and one Cage, Kirt's friend, imme- 
Jeath of the ad- diately walked out of the Park ; and Seymour, in his way, took up 
verfary, and on one Morely as his friend with him; and as ſoon as they got out of 
an indiftment the Park they all four fought, where Seymour received a wound 
found, appear from Kirt, which put him into a fever, whereof he died; where. 


_ = do the Upon Kirk and his friend Cage fled. 


proſecutor's The coroner's inqueſt found this murder, and a bill was like. 


derk in court, wiſe found by the grand jury; and procels thereupon; and wy of 
ought to bring inventus returned. Afterwards in the Vacation, they, having ſurren- 
on the trial the dered themſelves, gave the proſecutor's clerk in court notice that 
fame Term or they would move the firſt day of next Term to have a trial. 

_— _ And upon that motion THE CouRT ſeriatim delivered their 
ſpecial cauſe to opinions. | ; 


prevent it. Gol p, Ju/tice. Here is 2 murder found by the coroner's in- 


SC. poſt. 309. queſt, and a trial ouzhtnot to be ſpurred on ſpecially, where there is 

S. C. 5. Mod. no affected delav in the proſecutor: and here they fled from juſtict, 

86. but afterwards ſurrendered, and lately gave notice z and their ſur. 
render ought to be reckoned from the notice given, ſince * when 

Us U 305 I there is not ſufficient time for the proſecutor to prepare: there- 
fore no trial. * „ 

TukToN, Juice. Liberty is one of the darlings of the lay, 
wherefore there cught not to be an affected delay of proſecution; 
but here it is their own fault that they are not tried ſooner, for 
why did they fly? and I am not ſatisfied that notice tothe clerk in 
court is good here; but there ought to be immediate notice to the 
proſecutor, and no difficulty ought to be put upon a proſecution. 


Hol, Chief Juſlice. The trial ought to go on, not out of 
ſavour, but of right; for by the law of the land malefactors ought - 
to be brought to puniſhment in convenient time for public ex- 
ample; and it is five months ſince the fact was committed, and it 
was almoſt in the face of the Court; and ſurely five months is con- 

-  venient time: Then as to their flight, that ought not to be made 
an ingredient, for they incurred the penalty of the law for that 
already, viz. the forfeiture of goods and chattels in caſe of ac- 

=  quittal(a). And as to the point of notice, the proſecutor ought to 
have been in court at the return of nen / inventus, to take a new 
proceſs, and fo have notice of ſurrender; and the not doing 
whereof argues his laches. Vide 3. Hen. 7. a ſtatute for ſpeedy 
trying of murderers, which is not in favour of oftenders, but to 
bring them to juitice : And there has been neglect in the proſe- 
cutor, even ſince notice given, for that was on the tentii inſtant, 
and this is now the twenty - fourth. 


45+ _ 
S. C. Holt, 


() See 4. Hawk. P. C. 7th cdit. ch. 49. f. 14. 


. Then 


8 — Ld - * * 


Michaelmas Term, 11. Will. Zo In B. R. 
Then 1T WAS MOVED they ſhould be bailed. - Priſoner not 
v7 * 2 2 - 8 ; bailable on trial 
But Hol. T, Chief Fuſtice, ſaid, that ſince the trial is put off for de- being put off. 
fault in them, there is no room for bail without ſome ſpecial caule, Poſt 30g. | 


And he ordered it to be made a rule of Court, that the witneſſes On trial put off 


de bound over to appear againſt the priſoners next Term. witneſſes bound 

* over. | 
NorE, In this caſe it was granted, that ſome of the grand jury Perſons on the 
who found the bill might be of petit jury. | ul jury a 
; t - 


dictment, may be of the petit jury. 


And HoLT, Chief Fuſtice, ſaid, that the evidence ſworn before Depoſitions be- 


the coroner could not be offered here, if they might have the wit- oe the coroner 
cannot be read if 


neſſes themſelves. ; | ; | TE the deponents 
are alive, —Kely. 55. Keyl. 180. Salk. 28 1. 2. Jones, 53. 1. Hale, 305. 2. Hale, 284. 
Foſter, 337. 2- Stra. 920. Bull. N. P. 239. 4. Hawk. P. C. 7th edit. ch. 46. ſ. 15. | 
And by Hor, Chief Fuſtice, Though their going out of the Homicide on a 
Park was by mutual conſent, and Rough 2 had done it for more ſudden falling . 
n fall: 


conveniency, yet it being upon a ſud out cannot be 


. ng out, and in pur- —_ 
ſuance of that heat, it cannot be murder. : 5 a 
. | - Jo. 53. 


Nor is it material who drew firſt, ſince both had weapons drawn; 1 5. 
1. Sid. 277. 


| and if Kirk be guilty, Cage muſt be ſo too; and it may be ag 0 


queſtion whether Morley, though the deceaſed's ſecond, be not ſo Cromp Juſt 25. 
likewiſe : and though the wound were not the immediate cauſe of 3. Inſt. 51. ah 


Sezmour”s death, it ſuffices that it be the mediate cauſc. Keyl. 26. 
J 05502 » 265610 os ESR 
Richardſon againſt Seiſe. | Caſe 495. 


Af EME coveRr by the conſent of her huſband made her will, A fene wer 
and appointed another ſeme covert her executrix. Her father, may make a will 
upon oath of her dying a widow, obtained adminiſtration; and erz conſent o 
being cited below by the executrix to have the adminiſtration re- . 
voked, moved for a prohibition, upon a ſuggeſtion that ſhe was 


covert at the time of her death, and had a rule 7. 
The matter being opened to the Court, they diſcharged the 
rule. - - 987585 
Hol r, Chief Fuſtice. A married woman cannot make a will, 
even as executrix, without conſent of her huſband (a). Kell. 
Abr. & Executor“ 912. If a feme covert be executrix and legatee, 
adminiſtration de bonts non ought to be to her huſband ; if ſhe be 
not legatee, and others are, it ought to be given to them]; if there 
be no legacies, to the next of kin to the firſt teſtator. = 
Nor E, A papiſt convi cannot be an executor; ſecus he may; 7. Jo. 249/201. 
fer HoLT, Chief Fuſtice. | 5 : I. Vent. 217. 


| (a) See Dubois v, Trant, poſt. 436. 0 
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Michaelmas Term, 11. Will. 3. In B. R. 


| Cafe 496. Child againft Harvey. 
Trial fet 2 | T HE xi prius was, « Jie Lune in menſe Paſch. and noſuch dar 


could be that year, wherefore the trial was ſet aſide. Vie 
2. Rich, 3. Cre. * Webly v. Mozely, 9 Edw. 4. 


Cafe 497. Tur tener Hy Main. | 


Not faying AcTioN UPON THE CASE by the aſſignee of commiſſioners 
where the con- of bankrupt, ſetting forth, that the bankrupt had recovered 
ene - fuch a ſum againſt the defendant” s teſtator, and that execution re- 

* mained to be done, and debt was affigned to the plaintiff; and 
or” 5. Mod. that goods to ſuch a value of the teſtator came to the defendant's 


hands, which he converted to his own uſe. Aſter verdict it was 


moved in arreſt of judgment, 


Fixer, That it was not laid where the goods ca caine to his hands, 
or where the converfion was. 


Sed nen allocatur; becauſe though 4 execution would have been 
good on demurrer, yet now it was not material after verdict. 


Charicery nay SECOND EXCEPTION, Becauſe i it is not ſaid that this commiſion 


refuſe to grant a was obtained upon petition in writing, as the ſtature directs, 
eommition 


: without peti- Sed non allecatur ; for though chancery may refuſe to grant z 


tion? but if it cmmiſſion without a petition in writing, yet if they will doi it, it 


do, it is good. ſhall not * vitiate; and this may be a ſupplemental commiſſion, 


* [ 507 ] which requires. no petition in writing. 


Declaration by TRIRD EXCEPTION, That it was not ſaid in the declaration, 
_ affigneewithout that the money was not paid to the bankrupt before the act of 


ſaying the mo- 
3 bankruptcy committed. 


* But PER CURian; Saying that execution remained to be made; 
| ſupplies that. 


good. 
And che plaintiff had judgment. 


Caſe 498. POD Lenox ty Wen en 


Imparlance, not NE pleaded a foreign gu after imparlance, which coul 


neceſſaryto have not be. 
entry of deſerda 


* But it was 9 not to be after imparlance, becauſe there 


was no entry of defendit vim et imjuriam. 
But rex Curtam, That is not neceſſary to an imparlance. 


Marley 


Michaelmas Term, 11. Will. 3, In B. R. | 
Marley againſt Blunt. Caſe 499. 


T was pleaded to an action in this court, that there was another Action diſcon- 
] action for the ſame cauſe depending in the common pleas ; nul tinued, is net 
tizl record pleaded ; rejoinder, that the defendant had diſcontinued action. pending. 
the ation in the common pleas ; and to that demurrer, and reſp, 


ler. 


Bromefield againſt Snoke. . Caſe 502. 


DER CURIAM. © Thou haſt no more but what thou haſt got Words. 
« by cozening and cheating; not averring that he was of 1 
np rad, or that he had anything 3 is not aQionable (0). 


(i) Same point, Savage v. Rohery, d are a ſwindler,“ are words not in 
2. Salk. 694. Tamlin v. Hamlin, themſelves actionable, becauſe the word 
3. Show, 18 1. Ludwell v. Hole, 2 Stra. fwindler means no more than cheat, Sa- 
596. Davis v. Miller and his Wife, ' ville v. Jardine, 2. H. Bl. Rep. 53 f. 
2. Stra. 1169. Shinman ©. Sheflitro, But ſuch expreſſion, if written and put. 
3. Burr. Rep. 1688. Todd v. Haſtings, liſhed, is libellous, Panſun v. Stuart, 
2. Saund. 307. So alſo to ſay You 1. Term Rep. 748. i 


Pierceſon againſt Hulls. Caſe 501. 


[*RROR afligned of a judgment from the court of common pleas, A continuance 
that there was a miſcontinyance, the continuance being from may be fron 
one day to another in the ſame Term; which, as was urged, could 8 5 


not be, Term being but one day in law. VS | ” Ge Tis 
But it-was ov er- ruled. | | os , 2. Lutw. 
7 7 4 % 3 


| S. C. New Lutw. 524. 
ANOTHER ERROR was, that the time of imparlance was to Imparlance bow 
_ quind. Paſch. inſtead of © a die Paſch. in quindecim ates,” do be entered. 
Quud etiam fuit rejemtum PER CUR, * * : 
i 35 *[ 308 3 
* Moiſy againſt | we ct Caſe 592, 


[NDEBITATUS for goods had from the plaintiff without Ladies for 
faying © ſold,”* and that moved for exception, but over-ruled; for 89945, not ſay- 
by HoLT, Chief Juſtice, It would lie for rent pr bond. ; ng fal. 


The King againſt The Borough of Abingdon. Caſe 503. 


IT was a return to a mandamus, the filing whereof was oppoſed A return to 3 


upon affidavits of feveral burgeſſes, that it was made by THE wandamu, di- 
MAYOR 1n the name of the major part of the corporation, without en ee 
e ; 4 poration, made 


conſent of them. | | by the mayer in 
the name of the major part of its members, without their conſent, is a falſe return, for which an iz- | 
fomaten lies againſt the mazor.-S. C. poit. 401. S. C. 1. Salk. 431. S. C. 2. Salk. 699. 8. 
Carth. 499. S. C. Holt, 449, 8. C. 1. Ld, Ray, 559. Ante, 126. 6. Mod. 133. Caſes T. H. 
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Michaelmas Term, 11. Will. z. In B. R. 


Tux Kins [IT was AGREED, that the return ought to have been by con- 
ago of ſent of the majority of the corporation, for they ought to anſwer 
Boxoven er the writ to whom it was directed; and it being directed to the 
Azixcvox. Whole corporation, it ought to be anſwered by the whole corpo- 
ration, that is by the majority of them. 3 | 


And HoLT, Chief Juſtice, faid, If a writ come to the ſherif 
and another make a return to it in his name, the ſheriff may ae 
and diſavow it tae fame Term, but not in a ſubſequent one, 

Dyer, 182. So here will be two queſtions in this caſe : Fiagr 

Whether we ought to admit them to Eiſavow this return? 95 

CONDLY, In cafe we do it, Whether they ought not to do it in 

proper perſons? Far to examine here, upon. affidavit, how that 

fact ſtands, is without example; but we will handle that perſon 

roughly that ſhall make a return in the name of the majority 

without conſent; for as they cannot make a return, though they 

| are the majority, without the mayor; ſo the mayor cannot make 

f a return withcut the majority of them; and the return muſt come 
by the mayor's hands into court. ny 


BY 32 NoTE, By their charter they are impowered to proceed to an 
„ If a cha- - | + 
11 * ſuch a day. eee e | 

eee 2 And by Hour, Chief Juſtice, and Tux rox, Juſtice, If they 
mayor, the elec. do not chooſe on that day, they cannot do it the next day, for 
von muſt be on muſt purſue their patent, and that gives power only for one day; 
that day. and though the mayor be ſick, ſo as he cannot officiate that day, 


there is no remedy. | | | 
And TurToON, Juſtice, ſaid, that in ſuch a caſe they were 
forced to petition, :n the Caſe of the Corporation of Norwich ; and 
they ſaid, they had known a gu warrants gone againſt a corpora- 
tion for chooſing at another day. 
But WriGHnr, then king's ſerjeant, and ſince lord keeper, 
was ſtrong againſt this opinion (a). 
3091 And at laſt an ® information was filed againſt the mayor fo 
35 making a falſe and undue return; and the principal point was not 
em. 
| | | (a] See now by ſtatute 11. Gee, 1. c. 4 


8 The King againſt Kirk. 


The Court IRR was brought up by rule in hopes of being bailed, his 
bay in — K trial having been put off as before (a) ; and Latch, 12. and 


bot very ſeldom 1. Bulſt, Egerton and Farrington was quoted. 
S. C. ante, zes. 8. C. 5. Mod. 454. S. C. Holt, $6. 1. Salk. 103, Andr. 65. 


(a) Ste S. C. ante, 304. But 


r 


w * 


F 
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But THe CquaT remembered Coke's faying in Bu Iftrode, that Tur King 
they had power to bail one in caſe of murder, but he would not g 
exert it without Fer command from the king; and that HALE 3 
uſed to ſay it rarely or never ought to be done, 


So he was remanded, there being two indictments of N 


ꝛgainſt him. 


The King againft Fuller. | Caſe 505. 
[7s was a conviction upon the ſtatute of 8. & 9. 1/111. 3. c. 19. The evidence in 
The complaint was laid to be made on the thirty-firſt 3 March, à convition * 
and conviction was on the third of April, and was, that he mods RE to 
habet et adhuc tenet 3 and for this it was quaſhed, for that a fact f the — 
on one day could not be on another day, _ cio. 


8. C. 2. Barnes K. B. 287. 396. S. C. 1. Seff. Cafes, 285. S. C. 1. Ld. Ray. 509. 


Burch againſt Scory (a). 5 Caſe 506. 


Tals g rox oops; to which it was lend by the de- Sale in marke 
fendant, that he had bought them in market overt. © _ overt muſt be 


at a convenicnt 


Hor r, Chief Juſtice. You muſt prove the ſale in market ume. 

overt, and at a convenient time. 3 

If goods be bought upon liking, the vendee ant r return them, g's bought 
otherwiſe his detaining, or not fending them back, is ſufficient — 2 
evidence of a liking. So if he declare tis diſlike, but afterwards convenient 
diſpoſes of them. So if goods be ſold on liking, and before the day time. 
on which the party by the agreement is to return them, he ſells or 


diſpoſes of all or part of them, it is a liking ; and time of liking or 


diſliking of goods is eight days by act of 


(e) This was at niff prius before ox x, Clif NOT? | 
155 *[ 310] 
; Fart againſt King. | Cafe 507. 
ABILL OF EXCHANGE was proteſted 75 loſt, and an action tn an action 2- 
brought againſt the drawer; and it was proved that the de- gainſt thedrawer 
fendant had owned he had drawn the bill; and held good * by of od bill his 
Hol r, Cbief Fuſlice. azcknowledg- 
ment of having 
drawn it is ſufficient. —S, C. Halt, 118. 1. Sw, 164. Kyd © on Bills, 1395 — I Gilbert's 
Law of Evid. 1 19. ; 
Hol r, Chief Juſtice, ſaid, chat this being an outlandiſh bill, the Drawer made 
drawer was made liable by the proteſt ; ; but no proteſt is neceſſary liable by frecgg 


in Caſe of an inland bill (a ; of GE 
ALso, that to make a bill payable to one's order was the os A bill © e * 
as if it were to him or order ( b). . —_— ” 
<< 279 A. or order,” 


: the ſame.— 1. Salk. 133. 


(a) See 9. & 10. Will. 3. c. 27. f. 2.3 (3) Fiſher a. Pomſret, Carth. 402. 
the 3. & 4. Arn c. 9. ſ. 5. ; Borough v. 
Perkins, 6. Mod. $1. z and 1. Om 
370. Kd on Bills, 136. 
| | Aux 
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againſt the 


ticate on 6. & 


nt filed in a 


Michaelmas Term, 11. Will. 3. In B. R. 


Notte of protem AND HE SALD, that if the defendant could make it appear, that 


| miſt be proved he was at any damage for want of notice of the proteſt, as if the 


m an ac drawee had failed in the mean time, &c. it would be incumbent 


«racer of a bill. Upon the plaintiff to prove notice given of the proteſt in conve. 
| „ | | 
(a) See the ſtatutes 9. & 10, Fil. 3. and the caſe of Harris 2. Benfon, Stra 
c. 17-f. 2. ; the 3. & 4. Ann. c. 9. ſ. 5. 910. Gooltreev. Meade, Bull N. P. 251. 


Caſe 508. Bignoll againſt Rogers. 

In debt on a cer- JN DEBT againſt the ſheriff of Bucks, for the reward given by 
the ſtatute 6. & 7. ill. & Mary, c. 17. to thoſe that ſhould 

7. Nil. & Ma- * e , : 3 

„ e. 17. the diſcover and convict chippers and coiner s. 

hand-writing of Nor E, Here the plaintiff had a certificate from my Lord Chief 


Es Judge who Fu/*:ce HOLT, who tried the malefactor, of his having been con- 


granted it munt 


de proved. victed on the plaintiff's evidence; which being produced, though - 


under my lord's hand, yet it was proved by my lord's clerk tothe 
* as Iu 
On a certificate And here HoLT, Chief Fuſtice, held the demand of this deht of 


e conviction, a the ſheriff, after the certificate, did attach the debt upon him; and 


. len that the money was to be paid out of the profits of the county, or, 
2 4 debt on the Upon failure thereof, out of the exchequer; and that in ſuch caſe 
ther. #. the action would lie againſt the theriff*s executor, becauſe given 
s. C. Helt, 644. by act of parliament, and attached in the teſtator; but for the pe- 
nalty given by the act agsinſt the ſheriff for default of payment, 

that ſhould not affect the executor; and that if the ſheriff payeq 


tte debt and died, it ſhould be allowed to his executor. 


Caſe 50g. Holland's Cafe. 5 
Interrogatories LF O7LAND, an attorney of the court, informed his client that 
Sang an tor. he bad entered up judgment two years before, but could not 


ney. ſue execution, by reaſon of the writ of error pending, when in 


truth there was no judgment entered; and for this notorious prac- 
| _ tice was ordered to anſwer interrogatories. 
Recognizance AXD HERE IT WAS AGREED, that if interrogatories be not 


Aerea f- exhibited in a week, the recognizance entered into for anſwering 


them is diſcharged of courſe. 

wet, See 3. Hawk. P. C. 5th edit. ch. 22. page 273. notis. 

Party has gar, IT WAS LIKEWISE AGREED by the Court, and SIR SAMPEL 
days to aniwer AgyTREE, after of the Crown Office, that in all caſes the party 
iaterrogatortes. has four juridical days to anfwer the interrogatories, though they 
3 Hawk. P. C. pe exhibited in Vacation; but if he do not anſwer in that time, 


8 


- be i to be committed upon motion. 


ec trogatocies are 


— 


Saunders v. 
Melluſh, 6. Med. 73. | 
® 5. 
31 HD | 
Cafe 510. Anonymous. 555 
uon. prohibition ſha! afloile him. 1 85 
| I Anonymous. 
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Anonymous. | Caſe 511. 
N TROVER the caſe was this: The king's orders were iſſued A oper may, 
upon the Sing of the army, that each trooper ſhould retain __——— king's 
bis horſe; and this action was againſt a captain, who in breach 31; horde, ingdii= 
of the ſaid order had taken the trooper's horſe. | tain TroveR a- 
his cap- 


AND IT WAS HELD that trover lay for the trooper in this caſe Tron 
por although, before, the property was in the king, yet by the order fag 2 detain- 
it was veſted in the trooper, he having the poſſeſſion at that time. 


The King againft Laurence. Caſe 512, 
N INFORMATION was filed againſt him for writing a letter to Information for 
Sir John Pigot, deſiring him to mocerate his zeal, for that a *. 
the king, meaning King James the Second, would be ſoon re- 
ſtored; and that for further ſatisfaction herein, he would ſoon hear 
that many lords would repair to him to France; what to do he 
might gueſs. And being found guilty he was fined twenty marks, 
and committed till payment. ; | 


. 


; Steward agaigſt Floyd. Caſe gi 
PON a writ to the ſheriff he firſt made a warrant tn the bailiff Achon againſt 
of a liberty, and afterwards to his own bailiff, who arreſted ſaeriff for falle 
the party and ſuffered him to eſcape, and then the ſheriff returned | 


mandavi balivo. | | 

Upon an affidavit of the fact the ſheriff was ordered to attend: 
And it was agreed, that an action lay againſt the ſheriff for the 
falſe return, as nen eft inventus, Fc. and his amercements were 
eſtreated. 


The King againf! Slaughter. Caſe 514. 
CLAUGHTER was indicted upon 5. Elix. c. 4. for uſing the A felt menge is 
trade of a felt-monger, not having ſerved ſeven years toit. a trade within 


. ä . | the 5. Els. c. 
Ir was MOVED to be quaſhed, for that it was not a trade AN 


known at the time of making the ſtatute. Vide 2. Cre. 499. 35 =. 
that a hemp-drefſer is not a trade within the ſtatute. | S.C.r.14 - 


But x after a rule ni had been obtained, ; *. — 68. 


HouT, Chief Fuſtice, ſaid, that it was fit for a jury to try LA. Ray. 
whether it 5 4 5 then or not (4); and why * . 2 es 
try a preſcription ; and therefore was againſt quaſhing it upon that * [ 312 ] 
exception. And he affirmed that the trade of à weol-comber was 6. Com. Dig. = 
within the ſtatute (5), though the contrary. had been adjudged in“ Trade” 
the fourth year of James the Second. (D. 8. ). 


(a) See Rex v. Thomas, 4. Mod. 145. (6) Player v. Petit, 1. Sid. 269. 
Rex v. Liſter, 2. Stra. 788. | | | 


Vor. XII. R 
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Caſe 515. Tirevanion againſt Tooker. 


Judgment a- A PLAIN miſtake of the clerk in the entering up of judgment Was 
mended. amended in the next Term, by conſent of the party for whoſe 


1 advantage the miſtake was: Ex uatiene CARTHE W. 
1. Vent. 217. 


Cro. Car. 554 Cro. Jac. 628. 1. Ld. Ray. 37. Stra. 313. 1. Com. Dig. * Amendment (R. 
- ge The King againſt Tooley. 

Motion for at- FUOOLEY had been a mayor of a corporation, and declined 
8 e ee 5 {wearing in the mayor elect; and after a p=re:npiory nun- 
3 Wen Aumus an attachment was moved for againit hin, upon affidavit 
bas. that he kept out of the way, fo that there could not be a perſons] 
* FA ſervice made to him; and that the writ had been left at his houſe; 
: and ordered he ſhould ſhew cauſe, &c. And a difference was 
taken between tais and the caſe where money is to be paid on 
an award; for there there ought to be perſonal notice before attaca- 

ment:—Sed guere, if it be not par ratio. | 


Caſe 517. Dillon againſt Walcott. 

On reverſal of THE DEFENDANT'S attainder of high treaſon being reverſed 
attainder of h.gh T for want of the words *© ip/o vivente” in that part of the ſen- 
eee, der- be tence which concerns the burning of his bowels; and the judg- 
ſerved with eue ment of reverſal being affirmed in parliament ; reſtitution was 
facias. awarded dy the king's bench in /re/and, without any ſcire facias 
S. C. poſt. 407. againſt the ferretenants of the patentees of H/a/cott's eſtate; and a 
Ante, 96. writ of error brought into the king's bench hither, and tnis clearly 
Dyer, 34 allowed to be a gout error (a). 8 

x. Sid. 316. SS. | FOI 

2. Salk. 495- But Nox TRV, ſince attorney-general, excepted againt the 
writ, becauſe it did not appear by it, who were parties to the 
award of reſtitution ; for if the aw«rd of reſtitution be reverſed, 
there muſt goa ſcire facias againit the preſent terretenants, which 
cannot be it it do not appear by the writ who they are. | 


- 


- | | (a) But it is now ſettled. upon exa- Term, 12. An 4 Hawk. P. C. 7thedit, 
mination of all the prece dend, that fuch ch. 50. f. 14. t. Ser alſo Bzhingham's 
ſeire facias is not neceſſacy in the cafe of Cale, Djer, 3. . 
high treaſon. Rex v. Stafford, Mich. 


- 


*[ 313] 
Caſe 518. + I Anonymous. --. 

Ante, p. 225. (CONCERNING a warding execution in Ireland upon the te- 
| | verſa] or affirmance of a judgment in Eng/and, were quoted 
Tel. 118. 3. Keb. 44. Thyaurus Brev. 105; and thatchancery 
cannot impower the courts of Ireland by mittimus, were Cited 


Kel. 29. VLaugb. 393. 
Caſe 519. 55 Anonymous. 


A perſon in ex- is in execution at the ſuit of B. and charged with an action 

ecution how to T. at the ſuit of C. who obtains judgment; he ought to charge 

be charged. K h . 8 4 b . e 
in execution by committitur, and not by cabias ſati faciendum, 


3 he may have a fier! facias. But quære, if after he has charged * 
2. vol. p. S8 to | : 7 


— 


LM F-.'S 


> oo > CD ws 


out of chancery. 
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by committitur, he may have eri facias, he continuing fo in ex- Anonywove. 


ecution. By the ſtatute, if one in execution by capias ſatisfacien- 
dum eſcape, the plaintiff may ſue a fßeri facias. | 


Anonymous. 1 Caſe 520. 


5 AN ACTION FOR won Ds was laid in London; and an affidavit Vue changed 
next 


Wee. : | ax 
for changing the venue was, that if any ſuch words were 2 — 


ſpoken by him, they were ſpoke in the county of Lancaſter, &c. ,, palatine. 


And becauſe the Court could not order a trial there, it being Stra. 1276. 1258. 
a county palatine, they changed the venue into the next county, 1270. | 
viz. into Ter; though the proof lay all upon the plaintiff, who 2. Wil. 135. 
had all his witneſſes in London, and that the defendant could not 2 N 
prove a negative, viz. that he had not ſpoke the words, otherwiſe 0 — 
than indirectly, by producing thoſe that were in the room at the Dougl. 262. 
time; and that they did not hear any ſuch words, or that no ſuch _ 


diſcourſe was, &c. 


7 Caſe 521. 


| I” Anonymous. | 2 
ADECLARATION in ejectment had been delivered to one to Ejeftment ſerv- 
whom the keys were given to let the houſe. | 2 on the perſon 


6 who had the 
PER CURIAaM, Not good, becauſe it ſhould be to the tenant in keys | 
poſſeſſion; and he is only a ſervant, and the plaintiff is not with- Barnes, 178.188. 


out remedy, for he may fign a leaſe on the land (a). . 2 
0 See Mr. Serjeant Runnington's Legal Remedy by Eje&ment, 155, 136. 
Dair againſt The Earl of Stamford. Cale 522. 


IR BARTHOLOMEW SHOWER moved for a prohibition Motion for pro- 


to the court of chancery, upon a writ of . ſequeſtration out of Hbition to the 

that court, whereby lands were ſequeſtered ; and ſuggeſted that n 
the chancery was only a court of equity, having only juriſdiction 
over perſons in caſe of difobedience to their decrees, and not other- 
wiſe; and he affirmed, that though it were called the high court 
of chancery, yet if it ſhould go againſt law, or exceed its juriſ- 
dition, it would be under the controul of the court of king's bench, £2 cen 
for they upon habeas corpus will deliver one * illegally committed * 314 J 
by them. And he faid, that at firft theſe fort of ſequeſtrations | , 
were only granted in caſe of perſonal duty concerning land; but 
they ought not to ſequeſter lands for a debt ariſing upon a perſonal 
contract not concerning the land ſequeſtered. | Ec 

HoLT, Chief Juſtice. You move for a ſtranger to the bill and 
anſwer, and proceedings in chancery ; and therefore you muſt take 
your remedy at law. You do not tell that you have brought treſ- 
paſs againſt this ſequeſtrator, and that they ſtop you by injunction 


1 = And 


* 
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"Dam And no more was Cone in this matter. 
val Bots of Nor, I have heard THE MASTER OF THE ROLLS ſay, that 
STauroxp. that way of ſequeſtration ſeemed now to have the countenance of 
an act of parliament, for that the ſtatute of . ill. 3. did recite 


it, and allowed it. Vide ſtatute. 


Cafe $23. The King againſt Taylor. 
Information for | EAVE was granted to file an information againſt one Tay. 
offering to buy A. vor, for offering to buy votes, in order to election of par- 
vores for parua- 1; ment (a). | ; 
ment cleQuon. | 
See 7. & 8. Will. 3.c. 7.; the 7th edit. ch. 67. ſ. 10. reti, where al 
2. Gee. 2. c. 24. and 2. Hawk. P. C. the cafes upon the ſubject are collected. 


Caſe 524. The King againft Chaloner. 
If a perſon be Ct ALONER was convicted upon the ſtatute of 3. & 4. Vill. 


convitted on a & Mary, c. 10, of deer-ſtealing, upon an information exhi- 


1 bited againit him before 2 juſtice of the peace for killing ſeveral 


the penalty to be fallow deer, &c. contra formam fiat. by which he had forfeited 
_ tevied by _ thirty pounds for each offence. + | | 

=, 3 Upon non- payment a warrant was iſſued againſt him, directed 
der to be com. © To ALL ConNSTABLES of the County,” to have the money le- 
mitted, and the vied by diſtrets. The conſtable of Dale, which appeared to be 
zuſtice directs another pariſh than that where Chaloner was an inhabitant, re- 
his warrant of turned that he had nothing in Dale, or any where elfe in the 


my gs county. Whereupon the juſtice committed him to priſon for 3 
« Kc. to which year, and to ſtand on the pillory. All this appearing on habeas 


a conſtable of a corpus, | 
1 eee EyRkEs moved to have him diſcharged; for the foundation of 
not Inhavit, re- the commitment is his having not where withal to ſatisfy the ſeveral 
turns that he had thirty pounds in the ſame county; and that is to be made apparent 
nothing. within by a warrant to levy the fame, which if illegally awarded or ex- 
— ecuted, the commitment is illegal; and all that ſhews want of 
thereupon com- diſtreſs here, is the feturn of the & conſtable of Dale, that he hath 
mit him; for ven no diſtreſs in his pariſh, or in the county; a matter not lying in 
_ eonflar but he his knowledge farther than within his own pariſh. | 
eee AxoTHER EXCEPTION was, That the conviction was on the 
WS eighth; at which time he might have fufficient whereupon to levy 
( 315 ] the penalty, and the warrant not made till feveral days after ; and 
5. C1. Sid. 156. by the ſtatute he is mt committable, but for want of diftreſs im- 
24 _ oy 3: mediately af,-r the conviction - and therefore the warrant ought 
8. C. Salk. 378. to be made immediately upon conviction. Ides this warrant is 


S. C. 1. Ld. iHegal. VEN : 

545 And it was agreed PER ToTAM CuRIam, that he was not to 

be imprifoned, but upon failure of payment and diftteſs. 

car. S$Szn BAkTHOLOMEW SHOWER and NoRTHEY contra. There 

1. $08. is no way for juſtices to know the want of diſtreſs but this; they 
Cannot 
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cannot direct their warrant to the ſheriff, who is the univerſal of- 
kcer of the county, becauſe he is no officer to execute a warrant; 
hut their proper officer is a conſtable ; and the warrant being di- 
rected “ To all conſtables,“ and delivered to one, it is the ſame 
thing as if it were delivered to every one of them in particular ; 
and the juſtice cannot enquire by jury as a ſheriff may, whether 


the offender has diſtreſs or not; fo there is no otaer way but this 


which has been taken. A conſtable indeed is not compella- 
ble to execute a warrant out of his vill, but may lawfully do it if 
he pleaſe, and ſhall upon “ not guilty” in falſe iinpriſonment give 
ſuch a warrant in evidence: and if an mhabitant of Clertentuell 
commit a felony in /Jington, it is a good exception to an indict- 
ment againit him, © that he of [/ington, Sc. in the county of 
« 1{iadleſex, did, &c.” thecafe of Egerton v. Morgan. Or it that be 
A acainſt us, it will be well enough this way: All the ſtatute requires 
js, that juſtice of peace may make his warrant to levy, & c. by diftreſs z 
and ſo any man, to whom ſuch a warrant-is directed, may execute 
it, and is a good officer to that purpoſe; and fo this warrant ſhall 
be taken to be made to this conſtable, not guafenus conſtable, but 
quatenus a ſpecial officer for that purpoſe ; and if he make a falſe 


Tur Rix e 
again} 
CHALUNER. 


return, they have their remedy againit him by action. And can 


it be imagined they ſhould ſtay tor a return fiom every conſtable 
in the county, for the ſtatute impowers to detain the offender for 
two days, that in the mean time they ſhould know whether he has 
diſtreſs; which ſhews it muft not appear by warrant, and return 
thereof from every conſtable in the county, for that is not practi- 
cable in ſo ſhort a time; and this being a penalty, it lies upon the 


offender to exempt himſelf thereof, by thewing where he has a 


diſtreſs. | 
* HoLT, Chief Juſtice, Your commitment is not purſuant to 
the ſtatute; for that is indeed that there ſhould be a warrant made 
by the juſtice to Jevy the money dy diſtreſs, and a return thereof 
made; but not, that if it {hould be returned that he has no diſc 
treſs, that thereupon he ſhould commit him; and here the com- 


mitment is a judgment; and therefore you ought to be ſatisfied 


that he has no diſtreſs, and make a record thereof, and tay, 5 for- 
& aſmuch as it does appear unto me, that he has no diſtreſs, I do 
hereby, &c.” (a). For, what authority has the conſtable of 
Dale to return that he has no diſtreſs in the county at large? No 
doubt a warrant ** To all conſtables” is a warrant to every parti- 
cular conſtable, and every one of them is bound to execute it in 
his particular juriſdiction. And when a warrant is directed to x 
conſtable by name of a conſtable, it muit be intended to be di- 


* 


rected to him as conſtable. | : 
 GouLD, Juſtice, ſeemed to incline, that if this had been a 
warrant directed to the conſtable of the vill where the offender 


(a) Se Dr. Bonliam's Caſe, $. co 214. 8. C. 2. Brownl. 255. 8. C. Hughes 
126. | | > 


*[316] 


© | lived, 


Michaelmas Term, Xx Will. 3. In B. R. 


Tux Kins lived, and he had returned that 6 had nothing i in the vill, it would 
againſt have ee well. 


CMA TONER. 


But the priſoner, upon this 3 was diſcharged, 


Cafe 525. . Anonymous. 


remedied Horx. Chief Fuftice.. If, in bar, the defendant fail of giving 
2 colour where it is neceſſary to give colour, that omiſſion is 
_ remediable by the plaintiff's replication; for he ought to take al- 

vantage of lack of colour before he replies. 


—A :. ----- . Smrager 3 Aliſon. 
Where courts PER CURIAM. Where anything is ſet forth to be in the court 
held, ſhould be 1 of king's bench or chancery, it ought likewiſe to be ſet forth 
necks f where thoſe courts were kept; and 27. Hen. 6. pl. 10. a writ was 
wy £6. Rar. abated for want of it (2). 


Poſt. 318. | 

| , (a) This was a ſcire facias againſt bail: Cłief Fuflice, ſaid, the exception was 

ion was taken that it was not ve-y flight, and that it ſhould have been 

| Nated where the Court was held where ſhewn as cauſe ot demurrer : and there- 

the judgment was given, and Cro. Elz. fore judgment was given for the plaintiff. 
. | 504. Yelv. 227. were cited: But Hor, | 


— 


Caſe 527. oo Newton 3 Rowland. 


An attorney ex- DET againſt an attorney as executor, who pleaded his privi- 
ecutor ſhall not lege, &c. and upon demurrer, | 


M * wo. : Ir was URGED for the defendant, that the reaſon of privilege 
8. C. 1 Id. in that cafe was in reſpect of his perſonal CO which Was 
Ray. 533. equal whether ſued in his own or in auter droit. 
— = „ yt by Hol r, Chief Tuftice, Tae authorities are on the other 
>. Sid. 157. fide in this caſe, 

* wy — And the plaiatift had judgment n;/.. 


8 Pratt. 2. vol. 1 


. * [ 317 ] | 
Caſe 528. * The Eatl of Kent azainſt Walters. 


Writ of enquiry N TRoves for ſeveral loads of wood, and judgment by default, 
ſet aſide in o- and writ of enquiry executed, 


ver, becanſe 
evidence of va- IT WAS MOVED to ſet aſide the writ of enquiry, upon affidavit 


lee was refuſed. that the ſheriff refuſed to receive any evidence of the value of the 
* but directed the Jury to find the full damages declared 


Aud for that it was ſet aſide 2, upon payment of coſts. _ | 
| A 


Michaelwas Term, 11. Will. 3. In B. R. 


And in this caſe Nox RHE faid, that a lord of a manor might The lord of a 
=o > | | t manor cannot 
cut trees on copyhold, by general cuſtom of copyhold, or elſe, it eee, ene 


it were coprheld in fee, that wood would never be cut; which gate or, copy 


would be inconvenient. . holder. | 
y See Aſhmead V. 


But HorT, Chief Fuflice, Surely he cannot, for the copyholder Ranger, poſt. 
has the ſame interett in the trees that he has in the land; and I 378. 
always have taken it io. | 


The King againſt Patting. Caſe 529. 
PATTING, being convicted of a riot, moved before judgment On — 
upon the polea returne?, to ſubmit to a fine; and having aſp 4 
ſhewn by :Adavns that the riot was in reſiſtiug one, who, by ed 
pretence of proceſs of the acuuralty, would ſeize on goods he had Ante, 235. 
dillrained for rent, he was diſcharged. h 


And pERN Cuy1iim, The pgſtea ought to be returned the next 
Term after the trial. 


Anonymous. | Cafe 530. 


FJOLT, Chief Tuſtice. : Upon a writ of error from the common Cœriorari lies in 
2 pleas, it the record certified be faulty, of common right a tage to pas 
certiorari may go to certity the right record. | Hos right record. 


Chanler againſt Driver. Caſe 531. 


SUBMISSION to an award being by rule of Court, Moun- Payment on an 


TAGUE moved for an attachment for non- performance. award muſt be 
i demanded be- 


fore an attach- 


CoR IA. There ought to be affidavit of award demanded, &c. — 
ment can iſſue. 


and we never grant an attachment for non-payment of money 
uzon an award the firſt day, taough the defendant be to do the 
f. f act ia, | N i 


. {a) F r the courſe of proceeding to 269. 2. Bl. Rep. 990. and Kyd's Trea- 
ottan an attachment {or nen-periorm=- t.ſe en the Law ot Awards, 216. 
alive of n aWaid, fee 1. Cromp. tract, | 


*[318] 


* Worley againſt . Caſe 532. 


II. was found by verdict, that a warrant of attorney was judgment on a 


forged ; and judgment entered according to it was ſet aſide torged warrant 
upon motion. . | | ſet aũde. 
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Michaelmas Term, 11. Will. 3. In B. R. 


Caſe 533. | | Anonymous. 
— 2 de OLT, Chief Juſtice. A fine ought to be abſolute, and 
H ee yo therefore a fine, unleſs ſuch a ing be Pare 
— 34 in futuro, is void. And by the common law, a fine for non re- 
pairing of a highway was for the default in not repairing the 
highway, and ought to be abſolute; but by 2 late ſtatute the fine 
is to go towards the repair, - 


Caſe 534. Anonymous. 
If a record be PER CURIAM. When a man pleads a record, he ought ta 
pleaded, it muſt 1 ſhew where it is, that the Court may have it; as'if a r-co:4 
be ſhewn where of the court of king's bench be pleaded, to ſhew it is opud ///3- 
mY 8 in the N of 8 a 


Caſe 535. 3 Corps against kitchen Hall. 
Bail additional RAT was put in in Mehaelmas Term, and excepted 292 ing, 
of what Term 1g and additional bail put in in Har, Term. 


W The doubt was, whether the additional bail were of 2; rcbaelma; 
v6; oy Prat. Term; and ſome ſaid the bail muſt refer to my return of the w fit; 
5 and others would have it reter to the recognizance entered into. 
Fhe miſchief would be in this caſe, to hs the bail reter to 
Afich2elmas Term, that if bail had aliened bona fide in the interim, 

to have the land charged with the recognizance by that relation. 


HoLT, Chief Juſtice. It has been an old queltion, W acther : 
bail in this court be liable from the time of the Ny. or 
from the time of the judgment. 


And Tye CovyrT here ordered proceedings to ſtay tl " 
had conſidered of it, 


Ci ex6. Sherwin againf Sir Walter Clarges. 
Trial at bat in WHEN it appears to the Court that a ſuit is vexatious, they 


ejectment. will not grant A TRIAL AT BAR in ejectment, without 
4 Mod. 329. naming a ſufficient plaintiff. . 
+ 83 And by favour of the Court one may have a trial at bar, though 


. $25: he ſue in forma pauperis. 
2. Black. Rep. 1158. Run. on Eject. 419. 


6 . 
3191 | 
of 537. Anonymous. 
Vagrant may be OI, Chief Fuftice. If a vagrant be ſent to the place of 


ſent to his laſt bis birth, they may ſend him to the place of his laſt le ſet- 
beidem. tlement (a). * 


(a) For the removal of vegrants ſee 7th edit, ch. 94. and Mr. Conſt's edit. 
the ſtatutes 17. Geo. 2. c. 5. ; the of Bott's P. L. 1. vol. 334. 414. 635. 
32. Ges. 3. c. 45. 2. Hawkins's P. C. 637. 2. vol. 782. 


Richardſon 


Michaelmas Term, 11. Will. 3. In B. R. 


Richardſon againſi Williams, | - . Caſe 538. 


a VERDICT in à civil cauſe may be given in evidence in a Verdict may be 
A criminal cauſe ; but not wice verſa; and THE Coo r fajd, 272 1 aw 
they would hardly grant a new trial, where a verdict might be- 

come evidence in a criminal cauſe, | . 


Shoot againſi Higgs. rh Caſe 539. 
| BAL. upon writ of error cannot diſcharge himſelf upon ſurren- Bail in error, 
iD gering his principal. i 1. Stra. 419. 
The King againſt Warburton. f Caſe 540. 


JF RULE be for filing an information, and non-procels thereupon Information. 
for non appearance of the defendant, a new one cannot be Pot. 325. 
without a new rule; for the firſt was executed. 


And here THE CQURT gave a new rule, upon payment of coſts. 


Orby again Pullen. | Cafe 541. 


N avowRY was, that J. S. being ſeiſed in fee of ſuch and Avowry for a 
£2 ſuch parcels of land, did by his deed, &c. grant a rent-charge rent charge, 
of, & c. out of them per nomina, Fc. inter alia, &c. . 
| lands charged 


| ſhould not be 


The exception taken was, That the avowant ought to name all med. 


the lands charged, and not by way of inter alia; for the defend- 

ant might then plead entry and ſuſpenſion, extinguiſhment, &c. 

in reſpect of the parcels omitted; and it would be lo in an aſſize, 

tor there all the land muſt be put in view, and the tenants all vide 7. Co. 3. 2. 
mined. i ns es | 


It was offered contra, that indeed where the grant is out of ſeveral 

particular parcels in certain, there thoſe parcels ought to be certainly 

named in the avowry ; but where the grant is general, there it 

will be enough to name one place certainly, witn an “ inter alia,” 

Vide Co. Ent. 590. 6. Co. 39. * Finch's Cale. F. Co. 6G. 1. Co. 4 ] 
54+ 143. Hearn's Pleader, 761. 1. Saund. 189. 2. Saund. 195. [ 320 

1 hom. Ent. 273. 276. Winch, 951. 979. 1013. 


And it was ſaid, that multitude of precedents would make a law. 
3. Cre. 226, Cro. Car. 520. and Bredon's Caſe ; but ſeemed to 
approve of the exception ; for he ſaid, that in avowry it would 
be ill to ſay that he demiſed ſuch land inter alia. Vid 2. Cre, 


Stoner v. Corbet, | 


The 


Michaclmas Term, 1. Will. 3. In B. R. 


Caſe 5422 Ihe Duke of Ormond againf Ireland. 


Bend to follow A BOND was given to an officer conditioned, that the plaintiif 
2 wo 8 in replevin would follow the ſuit with effect. Afterwards he 
e 18 * 

teited by ſuing ſued 3 in che exchequer, whereby the proceedings 

an injunction. were de ayed. 

S. C. poſt. 380. 

- — - But PER Curran, That is no forfeiture os his bond; 

. 59> nothing elſe is, but an abſolute determination of ſuit, as ata 
S. C. Holt, 327. 2 If 2 7 » 
| r Go | 


SS. 3 enniſon azaiiſt Ellis. | 
Original of a WANT of an original was aſſigned for error. And the ori- 
different Term ginal certified being of another Term than the p/acita, and 


than the pdlacita, : 


S. C. ante, 235 THE CobR r would not ths” it for an original. Cro. Car. 
281. 272. Telv. 108. that it muſt be an original of tie ſame 
Term with the pleading, or at leaſt pending the pleading. 


— » 


Caſe 544. The King againſt Sergeant. 


Non froſ. againſt VEP ICT was againſt three jointly, and ven proſ. en: els 8 


one defendant - : 
a ike to one, and judgment againſt the other two. 2 ide 6. Ede. 3. 
yy pl. 31. 2. Cro. 211. Co. Ent. 172. 650. 676. 303. 699. that if if 

| there be ſeveral defendants, a non prof. againſt one is no releale 25 


to the reſt, Hilary Term, 3. Will. & Mary, R:ll759 vide Hub. Ge 


Caſe 545. | Anonymons. 
The Fuftres is po! Chief Fuſflice. The huſtings is the county court in 
the county court London, and the ſheriff may grant I replevin out ct it as 


of Eer * ſuch by the ſtatute of 7/c/immyicr the Second. 
4 If . 24” . . 2 be 
Lex Lond. 1 5. Lev. 309. 1. Bac. Abr. 657. | 


#1 321 J | | 

Cate 546. *: Pierce againſt Hutcheſon. 
In debt on bond DET was brought upon a bond for performance of covenants ; 
1or perfcrmance he defendant pleaded in bar, that for all the breaches ll 
ot covenarts, u ſuch a time he had brought covenant, and recovered damages, 


hat for 
fy 14 = zu and that there was no breach fince that time; and demurrer. 


fuch a time co- And judgment was given for tae pant; for by the a plea 

venant hac 405 the bond was forfeited. 

—— vor i Though CAR THEw objected, that one might waive the benefit 

r bar. of a forteiture of a bond, as well as the forteiture of a copyhold 
eſtate, &c. and the bringing of covenant was a Waiver of the for- 
feiture of te dond, and 10 a bar. 


But 


Michaelmas Term, 11. Will. 3. In B. R. 


But Per CURIAM, Even in equity it would be no bar till ſa- Poſtca Paſch, 


tifaction 3 as if two be bound in a bond, judgment againſt one is 8 4 
no diſcharge to the other before ſatisfaction, | 0 35 Brierly. 
7 Regula Generalis. 88 Caſe 547. 
UO occaſion of a diſpute between Mx. HarcourT, Se- Deed to be in- 
U& «ondary of the crown fide, and Lap As, about the due _ Ob” — 


inrollment of a deed, a rule of Court was made, that all deeds court. 
ſhould be inrolled on the plea-fide, and acknowledged in the face 8. C. San 


of th: Court. 


| againſt Goudier. Caſe 548. 
A Avowed as a bailiff for rent; his being bailiff not tra- Bailiff traver- 
* verlable. Per HoLT, Chief Juſtice (a). ſable. 


(e) Quare tamen. — See Bull. N. P. 55. W. Jones, 253. Culley v. Spearman, 
2. H. Bl. Rep. 386. . N 


The King againf Shortell. Caſe 549. 


| PYDICTMENT was for the reſcous of one taken by proceſs of An indiftment 
the marſhalſea, ſaid to be returnable apud I/e/tm. in com. Surrey. CY 8 Fg 


And for this it was moved to quaſh it. — Wftninfer in 


| 85 "7 Surrey. 
But THE COURT would not intend but that there was a place 
called J/e/iminfler in Surrey; therefore would not quaſh it. 


Philips againſt The Biſhop of Saliſbury. Caſe 550. 


1 jointenants of an advowſon by deed made a partition to Jointenants of 
preſent by turns; and afterwards one of them granted over an advowſon 
his ſhare; the grantee preſented in his turn, and“ the biſhop re- . by deed, 


fuſed to admit his clerk z whereupon the grantee alone brought a —_ . 
quare impedit. | 2 1 
| * [ 322 


CR THE W objected, that the inheritance of an advowſon was 
in its nature indiviſible, and as intire as that of a viliein; and that 
if two jointenants of an advowſon agree to preſent by deed in 
their turns, ſuch agreement would work no ſeverance of the join- 
ture, but that remained; but if one of them after diſturb the other, 
his remedy was by covenant ; and quoted 2. Mod. 97. Ard he 
faid, that doubtleſs one jointenant, or tenant in.common of an ad- 
vowlon, might make a voluntary partition cf the right ; after which 
they ſhall have ſever-l writs of right of advowſon for their ſeveral 
moieties, Fitz, N. B. 62. If there be two or more coparceners 
of a manor, they may make partition to have one part of the de- 


meines 


follows father's 


Michaelmas Term, 1 1. Will. 3. In B. R. 


Pm1r.rys 3 and ſervice to one, and another part to the other; and the 

- ine meal - advowſon by the fame agreement to be by turns; it will be ap. 

Es.” pendant to their reſpective ſhares. 6. Co. 12. 2. Rel. Abr. 255, 
Fitz. tit. Duare Impedit, pl. 170. Co. Ent. 496, 


And accordingly it was adjudged for the plaintiff, at another day, 
PER TOTAM CURIAM. 2. [n/?. 362. Dyer, * Plowd, '% 
F. N. B. 62, 10. Hen. 4. pl. 10. Co. Ent. 4 


Caſe 551. The King againſt Higgiſon. 
An indictment JNDICTMENT for maintenance, concluding centra ferman 
Tor maintenance A flat. generally, The mittimus, whereby the record was ſent to 
bon: wan ts be tried in the county palatine of Che/ter, was to try an indict- 
cannot be tried ment for maintenance contra formam ſtatuti of 32. Hen. 8. c. 9. 
under a mittinus And maintenance being made penal by the ſtatute of Articuli ſu- 


deſcribing it as APY go Chartas, and the 1. Rich. 2. c. 4. 


2 Lale fr was HELD that the matter was not duly tried, their power 
S. C. 1. 1d. by the mittimus being confined to maintenance by the ſtatute of 
Ray. 537. 32. Hen. 8. c. . and the indictment being at large: PER ro rau 


CURIAM, - 


Caſe 552. Mayor of Norwich's Caſe. 
In caſe for falſe I AN ACTION upon the caſe, for a falſe return to a mandamus, 
turm toaman 4 apainſt the mayor and aldermen of Norwich, it was objected, 


. WORE DE 3 it was not alledged that it belonged to them to obey the writ, 
alledge they 
pgs to obey it. But FER CURIam, By their alledging a reaſon "Y. they could 


not they the writ, they admir mand 


Caſe 553. Anonymous. 

Child and ideot PER CURIAM. The child {hall follow the ſettlement of its 
parent, unleſs he gain a diſtinct ſettlement ; and before the 

ſerterent. ſtatute of 1. Fac. 2. an ideot could gain a ſettlement, # for till then 

323] notice was not neceflary ; but ſince he ſhall follow the ſettlement 

Carth. 433- of his _ : 

5. Mod. 87. Foley, 265. 11. Mod. 267. Mr. Conſt's edit. of Botr's P. L. 2. vol. 1. to 28. 


Cafe 554. The King againſt The Inhabitants of Kingſton Bowſey. 
An oder of re- A POOR perſon was ſent, by order of two juſtices, from the pa- 


moval ud, is riſh of St. Michael to that of Kingſtan Bort ſey, and upon 
2 fas — appeal the order was quaſhed. 
ed. And PER CUuRIAM, That judgment ſhall not bind the pariſh of 


8. C. 2. Id. St. Michael from ſending him to another place of ſettlement (a), 
Ray. 513. S. C. Carth. $16. S. C. Sett. & Rem. 277. S. E. Salk. 486. 


(a) See Thackham v. Swindon, Salk. . S. C. 17. Rex v. Pradenham, Burr, 
489. Mynton v. Stoney Stratford, 2 Salk. S. C. 394. Rex v. Bentley, Burr. S. C. 
527. Swaincomb v Shensfieid, 2. Saik. 425. Rex v. Leigh, Cald. 59. and Mr. 

492. Rex v. Biſhop's Walton, Foley, 275. Conſt's edit. on of Bott's Poor Laws, £07 
Cirenceſter v. Coke St. Aldwin's, Burr. to 818. | h 
CE ru The 


Michaelmas Term, 11. Will. 3. In B. R. | 


The King * Hoſkins. Caſe 558. 
FACEPTION was taken to an indictment for a reſcous. a 2 
need not alledge 


Tux FIRST EXCEPTION was, Becauſe it was aid, that it was he non. conſent 
without conſent of the ſheriff; but it . be by conſent of the of the plaintiff 
bailiff or the plaintiff. . 

Sed non allacatur (a). 

THE SECOND EXCEPTION, Becauſe the arreſt was not 114 to be On indictment 

ſor reſcous, ar- 


before return of writ z which was allowed good, | eff mt ls 
to be before the return of the writ, 


HoLT, Chief Juſtice, upon this coraliia _ that a common 
ane for a reſcous was four nobles. 

GovLD, Juſtice, ſaid, that in the common ik they t 
have the original action tried in a feigned _ before they would 
let the action for refcous go on. 


1 


(a) Rex v. Warden of the Fleet, poſt. 337: 


The Pariſh of Bloxom againſt The Pariſh of Kingſton. Caſe 556. 


AN ORDER OF SESSIONS was quaſhed, for that it was, that the Order quaſhed, 
perſon was © likely to become chargeable, as we are Credi- not being cer 
« bly  inforiniad (a).” ; tain. 


(a) This has, been held too uncertain Ottery, Sett. & Rem. 32. Stallingburgn 
in the following caſes : Rex v. Wykes, v. Haxhay, 1. Seſſ. Cafes, 131. But 

Andr. 238. Trowbridge v. Weſton, now by 35. Geo. 3. c. 101. no perſon 

2, Salk. 473. Suddlecomb v. Burwaſh, ſhall be removed until they become ac- 

2. Salk. 451. Reg v. Waltham Magna, tually chargeable, 
Sett, E Rem. 38. Reg. v. St. Mary 35 


The Pariſh of Grindon, in Ne e againſt Caſe 557. 
The Pariſh of Overcott, in Warwick. 


ACONDITIONAL ORDER was made, © in caſe the i Order condi- 
“ king's bench ſhould be of opinion, that, where a ſervant tional quaſhed. 

vas hired at a fair ten days after Michaelmas until Michaelmas 

« next, ſuch hiring and ſervice did gain a ſettlement, then, &c.“ 

and for this the order was quaſhed. | | 


| *[ 324] 
* Huſley againſt F iddall, Caſe 558. 


PFRROR of a judgment in the common pleas, in an indebitatus It goods be ſold 


b bankru 
aſſumpſit by the aſſignee of a commiſſioner of bankrupt. „ 


bankruptcy committed, his affignees may affirm the contract, and bring an indebitarus a/lumffit for 
| the money, or diſaffirm the contraRt and bring 172% ie e S. C. 3. Salk, 59. 
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The exception was, That it was for goods fold after the bank. 
ruptcy committed; and the action ſhould be rover, and debt 
would not lie therefore, becauſe trover might be brought for it 
again. | | | a 

Hor r, Chief Juflice. They may avoid the fale, if they will 
and bring trover for the goods; but if they bring the one, they 
ſhall not afterwards bring the other. By the act of bankruptcy the 
property of the goods is in the bankrupt's creditors (a); and if it be 


a choſe in action that is aiſigned, the aſſignee is to have the ſame 


remedy for it as the bankrupt himſelf might have had; as if it be 
money received to the uſe of the bankrupt, they are to have ſuch 
remedy as he might have had for it; and without doubt the action 
well lies here, and even a general indebitatus would have done. 


NorTHEY, at the Bar. If a man receive a thing to my uſe, 


I may fay that it was received to my uſe, and bring the proper 


action in ſuch caſe; or, without any ſuch ſuggeſtion, bring 
trover. | | 


Hort, Chief Fuftice, Indebitatus was brought for money re- 


| ceived upon a uſurious contract; but it was held that it would not 


lie (5); and KEYLING, Chief Fuftice, would allow it againſt a re- 
ceiver or factor, but HaLe, Chief Zu/lice, would not. By my 
conſent it ſhall go as far as it has gone, but not a ſtep farther. It 
has been held to lie for a fine by cuſtom (c); but ſurely that was 
hard, for it was to leave matter of law to a jury. 


But Nox THE faid, ſome tains had been in favour of remedy; 
and he faid, that if a man, pretending title to my land, receive ay 
rent, and get my tenants to attorn to him, an indebitatus had been 
maintained for the mone x. ee 


Which HoLT, Chief Jaſbice, agreed; but ſaid, that had been 
very hard too. 5 5 5 b 


(a) The property of every part of the 


dankrupt's eſta e is, by the & of bank · 


ruptcy and aſſignment, ſo fully veſted in 
the aſſignees, 2. Bl. Com. 485. that the 
bankrupt is not entitled to recover from 
his eſtate even the neceſſar ſubſiitence 
for himſelf and family, except by the 


tavour and indulgence of the aſſignees 


and crediter, Thompioag, Aſſ. of Nel- 
fon, v. Councell, 1. Ierm Pep. 157; 
and the creditor cf a bankrupt in 
Enxglond, who, ſubſequent to the bank- 


ruptcy, recovers a debt due to the bank- 


rupt in a foreign country by proccf, of 
attachment in that couniry, is not enti 
tied to retain the monty ſo recovered to 


v - 


his own uſe, and therefore the affignee = 


may recover it in an action of ofſum/it 


as money had and received to their uie 
iar the benefit of the creditcrs, Hunter, 
Aſſignee of Blanchaid and Lewis, v. 


Ph. ps, 4. Teim Rep. 182. ; and this 


adjudication was confirmed on a wr:t of 
error to the exche quer chamber, 2. H. 
Bl. Rep. 402. : 

(2) See Tompkins v. Bernet, 1. Salk. 
22. Smith v. Bromley, Dougl. 697. and 
1. Term Rep. 286. 0 

(c) Shuttleworth v. Garnet, 3. Mod. 
239. 1. Show. 35. Comb. 151. 
Grant v. Aſtie, Dougl. 728. 


Anonymous, 
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Anonymous. . 5 Caſe 559. 


ONE who was ſummoned before a Judge, to ſhew cauſe why com- Common bail 
mon bail ſnould not be taken, did not come; whereupona day 3 OP 
was given for him to come, or elfe that common bail ſhould be; he debe bad eHow 
comes before the cay, and conſents to common bail, which was 1c. not to te 
accordingly filed ; and at the day came to make oath of a debt received. 
above ten pounds. N | | 
hut yer CUx IAM, It ought not to be received, bail being re- 
gularly fi. ed. | 7 5 N 
: | *[325] 
* The King againſt The Town of Hartford. Caſe 560. 


N the caſe of the information againſt the town of Hartford, after Information 
it was filed, at another day, the Court was moved to ftop it, if 2 
there were not ſecurity for coſts according to the late act of parlia- nent * — 


ment. | e 
Hol r, Chief Juſtice. I doubt me you are too late after the in- ſtopped. 
formation filed, eſpecially by motion, but perhaps you may plead it. » 


Anonymous... .. =: + -: Caſe 56r. 


PER Hor r, Chief Juſtice, at niſi prius. If a ſhip be inſured captain ot a ſup 
under Captain J. S. the part-owners may change the captain infured may te 
; changed with. 
| out notice to 
(a) Quere tamen, for it might be the ſurers. Nor x to the former editions See inſurers. 
cor fidence and knowledge of the captam Park on Inſurances, 19. 290. 
n.ight be an encouragement to the in- | ef | 


— 


nmithout notice to inſurers (a). 


An n mous. ; | 
„ 3 Caſe 562. 
TK SoLICIToR GENERAL moved for leave to enter a non a 
. * . , 2 A ſecond infor- 
pref. upon an information, in order to file another. et. 


SN Sam. ASHTBEE, the Maſter of the Crown Office, ſaid, the filed till the fit 
courſe was to come to him, and pay coſts upon the information, and prion ged. 
then to enter a non prof. | * 
And PER CURIA, You ſhall not file a ſecond before the firſt 
be diſcharged. ä | N | 


/ 


— againſt Deer. Caſe 562, 


| A PROHIBITION was moved for to the conſiſtory court of Lidel lies in the 
Landaff, where a libel was for fraudulently taking away a will ſpiritual court 


that was proved with them there, in order to cheat the legatees. for ſraudulenuiy 
| 1 ; 5 ö taking away 2 
will which had been proved, with intent to cheat the legatees. | 


GouLo, 


Michaelmas Term; 11. Will. 3. In B. R. TY 


—  CGovLy, Juſtice. Here is a will properly lodged, and if any 

fraudulently take it away, what remedy have they? for an indict 
ment or information will not reſtore them the will; and detinue 
will not lie for them, becauſe they have no intereſt in it. 


Tux rox, Juſtice, accerd. 


Hor r, Chief Juſtice, contra. The probate is authority eriough 
for them to go on, though the will be loſt; and the offence need 
not go unpuniſhed, for they may have indictment or information; 
and this is not like caſes of beating in the chureh- yard, where 
the ſtatute gives them power, though it be puniſhable at common 
law ; nor beating in the church itſelf, where they proceed pro re-. 

formatione morum only. „ 


And no prohibition went: 


Drs. 


VJ 6 

Caſe 56% * Oldham againſt Rightſon. 555 
Mortuary may A MORTUARY was ſued for in the ſpiritual court of Cheſter, 
be ſucd for in 4 1 and a prohibition-was moved for, upon ſuggeſtion, that there 


— ee was no cuſtom to pay mortuary in that pariſh. | 

be not denied. And it was agreed, they may ſue for mortuaries in the ſpiritual 
ro. Eliz. 151. court, if it be admitted there is any due (a); but the ſtatute of 
Cro. Car. 238. Circumſpecte Agatis makes no more proviſion for mortuaries than 
3- Mod. 268. it does for tithes, or a modus of them; and in a ſuit for a modus 
_ TY the cuſtom may be traverſed. Hob. 247. If in a ſuit for a modus, 
| the modus be admitted, they ſhall proceed; /ectts not; Cre, Eliz. 
151. Cro. Foc. 257. and the caſe of Brown v. White (6), it 
was a controverted point; but then it was a more difficult point 
to obtain a prohibition than it is now that ſtatute give coſts; 
and then the Court would not grant a prohibition without oath of 
the truth of the ſuggeſtion. Jide 2. Keb. 835. 867. where it is 
admitted they may ſue for a mortuary, unleſs the cuſtom be denied; 
And THE Court was for granting the prohibition; it being 2 
doubtful point, to have it ſettled z and that the being of coſts 
emed to be a notable ingredient in the caſe ; and the ſtatute of 
21. Hen. 8. c. 6. provides that they ſhall demand no more than 
they had by cuſtom ; which though it be reſtrictive of their juriſ* 

diction, yet ſhews they bave zuriſdiftion of mortuary. 


But the other ſide offering affidavits of uninterrupted ulape, 
; HorT, Chief Juſtice, ſaid, that might be ſomething ; fot 


though there were a good ſuggeſtion made, yet, if it appeated to 


| them to be merely for delay, they would not grant a prohibition ; 
and that was the reaſon of the rule of requiring affidavit of the 


truth of ſuggeſtion. 


(#) See Torrent ©. Burley, 2. Stra. 715. (3) Ray. 53. 1. Lev. 96. 


Anonymous. 


ws. — — —— 1) 2 ˙ ˙ . 
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| Anonymous. . ; Caſe 565. 


Y the courſe of the Court after affidavits are filed on both ſides, Reading affida« 
and a day given for the hearing of Counſel, there ſhall be no vits. 

new ones read, but ſuch as are affirming the old ones; which 

ought to contain no new matter. : 


Anonymous. ___... Caſe 566 


OLT, Chief Fuſtice. An officer in London may take away *Ppcarance 
H ſome parce of the party's goods to compel an appearance; I by 
but it muſt be a reaſonable parcel ; and upon attachment of goods k 
there, the cuſtom is to leave them in the party's hands till the 


matter be determined. | | 
On *[ 327] 
* Hamley again Hendon. 3 Caſe 567. 
NOVENANT upon a deed of demiſe by the plaintiff's teſtator A covenant to 
to the defendant of ſeveral parcels of land, reſerving rent and 2 2 
{uit of court, in which the leſſee covenanted to grind all his corn on 3 
and grains that he ſhould ſpend in domeſtic uſe, at the mill of the to ſuch corn only 
leſſor's manor; and breach aſſigned, that there were five hundred as grows on 4s 
barrels of wheat ground and ufed in the defendant's houſe which premiſes. 
he did not grind at the faid mill, or any part of them: and to this 


2 demurrer. 


FixsT 0BJECTION: This covenant, by operation of law, ex- 
tends only to ſuch corn as ſhould grow upon the premiſes, and it 
is not averred to be ſo; and for this was quoted I. Sid. 374. 


But per CURIAm, The covenant is expreſs and general of «all 
« his corn, which he ſhould grind for the uſe of his houſe,” and _ 
nothing appears to reſtrain it againſt the words. ES a 


Hhut upon ANOTHER EXCEPTION, viz. That it was not averred, A breach of co- 
that the corn was his at the time of the grinding, and it might be venant for not 
another's at time of grinding, and after bought by the defendant, Linding «i! Lis 
and ſo not within the covenant ; the meaning and words whereof 3 
were, that he ſhould grind ell his corn which he ſhould uſe in his aledge that the 
houſe at the plaintiff's mill ; for the defendant might have a mill corn was the 
of his own, and grind another's corn there, and afterwards buy it defendant's. 
for his houſe ; 1 . : | 


Judgment was given for the defendant. 


— * 


Blank againſt Newcomb. | Caſe 568. 


ABEL was in the ſpiritual court for not paying a pariſh-rate The fpiritual 
for repairs of the church; and it was ſuggeſted, for a prohi- Wurt cannot 
ditian, that all pariſh- rates were to be by a majority of the pa- I 

| | nicate for not making one.—8. C. Holt, 594. | 


Vol. XII. 9 | riſhioners; 
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'Braxx riſhioners; and that every rate, after it is collected, becomes void; 
ag and that this was not by a majority, &c. and that the ſuit was by 
rea pay this in purſuance of au old rate collected many years before. 


As to THE FIRST it is urged, its not being by majority of the 
pariſhioners was a matter only proper for an appeal, and ſo is the 


inequality of the rate. 2. Bui. 289. 
As to THE SECOND, that this preſent rate had indeed ber 
| to a former one which had been collected, but that was not to 
328 1 give any force or en cacy to the former, but ® only by way of di- 
reection of the latter, according to Sir Reb. Lee's Caſe. 


Hour, Chief Fuſtice. The right courſe is for the hn 
court to give lufficient notice to the parith to meet, and make 2 
rate for the reparation of the church, which if they do not do, 
they may be excommunicated; but the eccleſiaſtical court cannot 
make a rate, or appoint eee ee to do it; and here the ſug- 
ome recites an antient rate, which, they ſay, was to be a 

ſtanding order for all times to come; and that they have confirmed 
that rate; and that the libel is for want of a new payment accord- 
ing to it. Vide N. 131. 126. in point, for a prohibition i in this 
caſe; and all that the ſpiritual court can do is to mae an order 
that the church be repaired, but not to aſſeſs a quantum. And 
though in the ſpiritual court one omits in the libel that which does 

ainſt him, as here, that the rate was made by commiſſioners of 
the ecclefiattical court, yet they of the other tia my * it. 


And here a prohibition v was granted. 


Caſe 55g. Ea Ancnymous. 
Spit may de a- „H. Chief Juli One may be ſued as executor and 


« ak , as heir botn; for why may not a man make uſe of both his 
ON? 2 heir 
Fun enen ſecurities. 


SXCCUtCT. 


2. Bro. 97. Sec 3. & 4. Will. & Mary, c. 14. 


Caſe 570. Tbe King againſt Speed. 


it a corniftion A CONVICTION for deer-ſtealing againſt him being re- 
1 moved up by certi:rar;, and affirmed BEE (), a levari facias 


eee ue iſſued out to levy the money. 


moved into the ERES moved to ſuperſede that proceſs, as irregular : 

court of king's 

bench and af= FIRST, Becauſe this is made a particular offence, and puniſh- 
firmed, the pe- able in a preciſe manner, and ſtrictiy according to the words of 


be 4 o d the ſtatute, being againſt MAGNA CHARTA; and therefore not 
| wit of levari facias out of that court, for the record cannot be remanded to the juſtices. — And the 
offender's gcods mult not only be ſeized, but fold by virtue of ſuch writ, although the ſtatute on 
which he was convicted only ſays that the forfeiture ©* ſhall be levied by way ot diſtreſs.—8. C. 


Salk. 379 5. e Ri S. C. 1. Ld. Ray. 583. 
(2) See 5. C. . Id. Ray. 584. 


wt eo” aq ©T «ts „„ was cs wc * 
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to have the aid of the proceſs of this court to levy the money, no 
more than they hall have the help of indictment or information 


criginally. 


ns this N all hold, the act will be more penal 


Tur Kino 


againſt 
Sr E». 


than was deſigned; for thus his goods in any county in England 


may be liable, whereas the ſtatut only ſubj2Qs his goods in the 
county where the offence is committed; fer if there be none in 
the county where this proceſs is directed, and taat be returned, 
a teftat. may be, and thereupon a levari into any other county, 
GC. | | 

THIRDLY, The ſtatute directs the money ſhall be levied by war- 


rant, which 1s not purſued. 


” 


FourRTHLY, The proſecutor himſelf may remove the convic- 
tion and intitle himſelf to this proceſs ; and for aught appears to 
the Court it was ſo here. Vide Hutt. 117, 118. e : 


FirTHLY, At * this rate the offender may be doubly puniſhed ; 
for ſuppoſe the ſheriff levies twenty pounds, ſtill the party ſhall be 
liable to a year's impriſonment, and pillory beſides ; for the ſtatute 
ordains it fo in caſe of failure of diſtreſs to the value of thirty 
pounds, which inconveniency would not enſue in caſe of pi 

to the conſtable; for the conſtable, in caſe of failure of diſtreſs to 


the full value, ſhall not ſell the goods, as the ſheriff muſt; ſo the 


*[ 329] 


party, after he has undergone the punifhment of impriſonment, &c. 


ſhall have his goods again; and he quoted a caſe in Michaelmas 
Term, in the twenty-third of Charles the Second, 2. Keb. 
v. Felton. If any proceſs may be awarded out of this court, it 
muſt be a diftrefs ; the words of the ſtatute directing it to be « by 


« way of diſtreſs of the goods of the offender,” without ſaying, 


« diſtreſs and ſale of goods, and in ſuch caſe the officer ſhall not 
fell; for where an act has a known term in law, it ſhall be inter- 
preted according to the law's acceptation of ſuch term; and diſ- 
treſs for rent at common law was not to be ſold, but to remain in 
nature of a pledge; and ſo here it ought only to be, in order to 
inforcea payment. Dyer, 280. in caſe of return irrepleviſable, 
the avowant ſhall not ſell. 4. Hen. 6. pl. 17. 1. Rol. Ab. $87. 
Ii debt be recovered in a court-baron, they can only diſtrain, but 


not ſell, but oniy detain it till payment: and it is made a doubt, if 


a certiorari be of a judgment in an inferior court of record, this 
court ſhall award execution. 1. Keb. 733. If diſtreſs be given 
by a penal ſtature, it ſhall not be fold; and therefore it is that 


ſome ſtatutes do expreſsly put in the words © diſtreſs and fale of 


“goods; and that the ſtatute of 43. E/rz. hath thoſe words. 
Allen, 92. That commiſſioners of ſewers may fell, though there 
be no ſuch words, but the ſtatute has words tantamount; for it is, 
that the amerciament thall be levied, and the party puniſhed 
* according to their diſcretion ;?* and beſides that, they may pro- 
ceed according to the cuſtom of Rumney-Afarſh, by which the 
diltreſs may be ſold ; and here 2 are not without remedy, for 

| 2 the 
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Tas Kies the Court may ſend their mandate to a juſtice of peace to iſſue 
r warrant for levying by diſtreſs. | = 


r. Jo. zz. HoLT, Chief Fuſtice. Where one intitles himſelf to a duty and 
7. Cr. 497- remedy by preſcription, he muſt ſet out his remedy wholly. In- 
deed if you preſcribe to a duty, you may have debt for it without 

rreſcription, but you cannot diſtrain without it; and if you pre- 

{cribe to duty and diſtreſs, you cannot, by virtue thereof, ſell, 
| without a preſcription for ſelling too, becauſe a preſcription may 
* [ 3 30 ] be to diſtrain without ſelling. “ But by your argument, Mx, 


EyRes, the certiorari would defeat the whole proceeding and con- 

viction; for though the conviction be confirmed, you would have 

it that the juſtices cannot give a warrant; the record being here; 

© and if we cannot award execution, there is an end of the matter: 

but by neceſſary conſequence of law, whenſvever there is a parti- 

cular juriſdiction erected, an appeal lies from it to this court; if 

8 there be no judgment below, there will be no need of a certiorari 

5 a in this caſe; and if there be one, then ſhall one go: And we, you 
ſay. cannot award execution; ſurely that would make a failure of 
juſtice 5 and we have a power to confirm, as well as to reverſe or 
quaſh; and it ſo, by neceffary conſequence we have a power to 
award execution of what we confirm; for below nothing can be 
done; becauſe the record is here. To ay, that, at this rate, the 
money may be levied in another county, is not the caſe before us; 
for here the proceſs is into the county where the fact was com- 
mitted; fo you come too ſoon for that objection; but if nulla 
bong had been returned, and a te/?atum had iſſued, there then kad 
been ſome colour for your objection. - When a ſtatute ſays money 
« ſhall be levied by diſtreſs, this is an execution, Raft. Antr. 
175. Levied by diſtreſs,” is a ſpecial plea, and fo is * nil de- 
bet. If a man has rent due to him, he has his election to bring 
debt, or to diſtrain; and if he bring debt after diſtraining, the de- 
dora ne. fendant may plead © levied per diſtreſs, for by diſtraining he has 
| determined his election for that time; for otherwiſe he might have 
two judgments, viz. © Return irreplevifable,” and. Judgment 

«in debt; to avoid which he may in that caſe plead “ levied by 

** . Co. 47 « diftrefs.” But ure, if he had diſtrained, and the cattle died in 
d, pound, PER Moy. But diſtreſs in a leet of common right may be 
fold, becauſe it is a court of record; otherwiſe of diftrefles in 

courts that are not of record. As to commiſſioners of ſewers, 

that is a ſpecial power given them, and in conſequence of that they 

may fell. And Callis takes great pains to prove that they are 2 

court of record (a); and though ſome acts, that order things to be 

levied by diſtreſs, have alſo the words © and fale,” yet no neceſſary 

inference can be made from that, for ſtatutes very often expres 

matters more plainly than they need, for greater caution. 


Ex ER CURIAn, Here the procefs is regular, and the goods 
may be ſold. | | | 


(6 See Pritchard v. Stephens, 6. Term Rep. 522. 


\- 


© © 


Nor 
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Vo rs further, PEN ToTAM CURIAM, That if all the ſum were Tuz Kane 
levied to a ſmall matter, yet the party for default thereof ſhall <2. 


| SPEED. 


#* undergo the corporal puniſhment too, viz. the pillory, and 
year's impriſonment. | Ds [ 331 ] 


The Vill of Shandrigamy againſt The Vill of Sholedam. | Caſe 571. 


HALT, Chief Fuſtice. Commiſſion of ſewers to defend the Commiſſion of 
1 kingdom agalniſt the ſea is very ancient, and even by ſpecial Wers. 
preſcription in ſome caſes ; but ſewers for melioration of land are S. C Holt, 643. 


þy act of parliament, 


. Anonymous. Ciuſe 572 
OLT, Chief Juſtice. © By” and © from“ are ſynonymous . 


Anonymous. e 


HLN Chief Juſtice. Treſpaſs may be joint or ſeveral, as Trepaſs, 
the plaintiff pleaſes ; though the fault be the fame in reſpect 3 
to him; but is ſeveral as to the agents, becauſe the act of one is 


not the act of the other. 


Anonymous. = | Caſe 574. 

WARD moved to quaſh an indictment againſt A. for that It is not indi. 
« afſſeruit magiſtrates civitat. de LICHFIELD fore ſocietatem ble to call the 

8 rum. | 1 3 23 of 7 


FiRsT EXCEPTION, That it was magiſtratos, there being no V. 
ſuch word. TN, 1. Roll. Abr. 56. 
. 5 IS | 1. Vent. 50 258. 
SECONDLY, That it was not a direct allegation that they actually Cto. Jac. 39 
were aſſes, but by a fore. | Sid. 67. |» 
And HoLr, Chief Fuftice, ſaid, that if they had not reputation . Sa. 53. 
enough to ſecure themſelves from ſuch an aſperſion, he would be Palm. 21. 


1. 


d deferlant's opinion $003 and it was quaibed. LA 
The King againſt Thomſon. Caſe 978. 


the fortieth day; and it being feared he ſhould be too violently nove 5 
| king's bench may order a trial at bar. — S. C. Holt, 702. 1. Stra. 52. 644. 2. Stra. $16, x Sayer's 
Rep. 79. 2. Term Rep. 363. 367. Tidd's Pract. 553. — 

| | 23 proſecuted, 
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Tux Krxe proſecuted, that the hundred might diſcharge themſelves by his 
* Conviction, A TRIAL AT BAR was moved for. | 


And by HorT, Chief Fu/lice, It has been uſed to grant trials 
at bar in like cafes. But there being no bill found, he ſaid they 
could make no rule; but if there had been a bill, he (aid then it 
might be removed by certiorari, c. | 


TronxSON. 


And he faid, there was one way to ſue a ſpecial commiſſion to 
find a bill, and even fo there mult be proceſs, and fifteen days be. 
tween its teſte and return, and return to be on common day ; and 
he faid he knew one Halt, an attorney, who had narrowly eſcaped 
being hanged at Cambridge aſſizes, becauſe he was like one Ambreſe 
Holland a highwayman., _ 5 


Lan} 5 
| Caſe 576. The King againſt The Town of Andover. 


Mandamus can- FIVE of che members of the corporation being turned out, ſued 
not be joint. a joint mandamus; and after wards had it quaſtied, upon their 
S. O. Salk. 433. own motion, becauſe they could not join, for that the wrong dung 


S. C. Holt, 441. to the one is no wrong to the other (a). PER CURIANM. 
Poft. 349. | : | 
5. Mod. 10, 11. TI. Sid. 209. 6. Mod. 18. 7. Mod. 83. 8. Mod. 205. 1. Show. 258, 


1. BI. Rep. 60. 


(a) Butler 2. Rews, peſt. 343. Rex 7. Stra. 578. Bot fee Rex v. Lord 
v. Mayor cf Kingſton, 8. Mod. 20g. Montacute, 1. Black. Rep. 60. 


Caſe 577. | Maſon again} Keeling. 


A declaration in ACTION OX THE CASE; in which the plaintiff declared, 
an action on the that on the twentieth of Zune, in the eleventh of the king, 
cafe 55 js > the defendant guendam canem moleſſum valde ferocem did keep, and 
ye nao let him go looſe unmuzzled per public compita; ſo that pro de- 
muſt Nate that fectu cure of the defendant, the plaintiff was bit and worried by 
be knew (a) the the ſaid dog, as he was peaceably going about his buſineſs in ſuch a 
dog was of a ſtreet. There was ancther count, in which it was laid, that the 
miſchievous na- ꝗqefendant knew the dog ad merdend. aſſuet. To the firſt count 
ture, or had done So - GS: i 
there was a demurrer, and to the ſecond not guilty. 
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he was 2 men. And It was ſtrongly inſiſted, that the laying it to be canem valle 
ercl maſiff Ferocem, and ſuffered to go about the ſtreets unmuz zled, and pro 
alle ferox, and defect curæ, ſupplied the want of ſciens, Sc. for it was ſaid to be 
not muzzled, part of the excellency of the law of England, that it leaves no man 
ad that be fa. without 2 remedy, that has ſuffered a wrong through the fault of 
* Oy another. It was agreed there were dammna alſgue injurid, but that 
witer 3 « only was when it happens without the commiſſion or omiſſion of 


laintiffy-&c. is not ſufficient.—S. C. 1. Ld. Ray, 66. . 


| (a) See Kinnion v. Davis, Cro. Car. kins v. Turner, 1. Ld. Ray, 118, 
487. Boiton v. Banks, Cro. Car. 254, Smith v. Pclah, 2. Stra. 1264. 
Buxendon v. Sharp, 2. Salk. 662. J<n- | | 
4 £ any, 
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any, but never when there is neglect in another, through which I 
am damnified. Aud the rule of “ adus nom eff reus niſi mens fit 
6 reds. holds only in capital offences 3 and therefore if an infant 
o& 2 lunatic commit a tre-15aſs, they ſhall anſwer it in damages, 


Mason 


againſt 


KEELIN G. 


and yet it cannot be ſaid to be ſcienter. Hale's Pl. Cr. 53. If pax. c. 93 


« one keep a beaſt uſed to ſtrike, and it kill a man, it is holden by 
« ſome to be even felony, but by others to be only a great miſde- 
« meanor;' and the neglect without knowizJge, where damages 
enſue, ſubjects the party to action. A ſoldier at his exerciſe diſ- 
charging his gun hurt another, though pleaded to be inveluntari2 


* 


t per infortunium, yet action lay (a); and the rule in Chief Fi- 


tice Jones 205. is, that nothing but an unavoidable neceſſity ſhall 


excuſe from repairing an injury to a third perſon through his de- 
fault; and here was no neceffity for the defendant's keeping 
* canem valde ferocem, much leſs to let him go unmuzzied about 
the ſtrcets; and it is laid in the declaration, and confeſſed by the 
demurrer, to be fro defedtu debitæ cure of the defendant, and that 
it was value ferox: and this opportunity is given by the defend- 
ant to ſuch creature to do miſchief; what then can there be more 
reaſonable, than to repair the wrong ? T here is no default in the 


plaintiff. for he was going about his lawiul occaſion; and there is. 


ſurely a great fault in the defendant to let ſuch a fierce creature 
range the itreet of London unmuzzled. Nothing is more proba- 
ble, than that ſuch a dog as this let looſe among a crowd of people 
wil do miſchief; and it would be needleſs to give notice of its 
being likely to do ſo, and like telling a man that fire would burn, 
or 2 tiger would do miſchief; and this is within the ſame reaſon 
with an action for negligent keeping his fire, for that is pro def. 
gebit. cuſtod. of fire, and this pro def. debit. cure of his dog; and 
the caſe of fire is a much harder one, for there is none but muſt 


- truſt his ſervant with fire, and the accidents are many. In 


J. Vent. 295. notice is taken of a caſe which happened before 
that time, and was this: A butcher let looſe an ox, and it was laid, 
that for want of the due penning of his ox the plaintiff was hurt 
by it, and there the action lay for want of due penning of his ox ; 
and this is for want of due care of his dog; and here is equal 


*[ 333] 


proſpect of miſchief in both caſes. If a man havean unruly horſe _ 


which breaks through his cloſe or ſtable and does miſchief, an ac- 
uon will lie for it; and it is hard that one ſhould Lave a remedy 
for the leaſt treſpaſs done in his land, and none for a treſpats done 


thus to his perſon by wounding or maiming. Suppoſe one keep 


ſeveral maſtiffs, ſhall he be exempt from an action for miſchief 
cone by every one of them, till he knows that he has done a prior 
miſchief that is, no care is to be taken to prevent the firſt miſ- 
chief? This ſeems to be contrary to the policy of the law, which 


delights more in preventing than puniſhing ; and the maxim is, 


Præſtat cautela quam medela. It is objected, that if an action be 
countenanced upon this declaration, a lap-dog or ſpaniel ſhall not 


(4) Hob. 134. | 
2 4 ſnap 


againſt 


KnELiinG. 


*[ 334] 
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ſnap at a man, but an action ſhall be ſtraight brought for it; and 
ſo it will introduce a multiplicity of actions, which the law abhors, 
But I anſwer, that there ought to be © ſciens, c.“ or that which 
is tantamount, that it was ferex, as here, and then no-inconve. 
nience. It is alſo objected, that the precedents are all « /cjens 
“ c.“ But J anſwer, that would be an aggravation of damages; 
and precedents imply only that it would be the furer way fo to do, 
but not that /czens is abſolutely neceſſary. It is ſaid, that it is ne- 
ceſſary in caſe of an action for biting ſheep, and therefore a pari (a), 
See 20. Ed. 4. pl. 11. fo per Townſend; but therc it is not de- 
nied, but that if a dog of A. chaſe the ſheep of B. into the ſoil of 
C. whereby an action is given to C. againſt B. that B. ſhall have 
an action againſt J. And there is no compariſon between the 
biting of cattle and biting of a man, for the law has a greater re- 
gard to the life and ſafety of a man than of a beaſt; and every. 
body is preſumed to know that a dog valde ferox will be apt to do 
miſchief, if let looſe in a ſtreet among a crowd of people. But it 
is alſo objected, that it may be puniſhed by indie ĩ ment; and ] be- 
lieve it may; and irom thence I infer this aCtion will lie by any 
that has a ſpecial damage, as in I. Ini. 56. 4. and it is a true 
maxim, Dued quiſque debet ita uti ſus, ut alteri non neceat.” 
RAVMoxp centra. Some Books ſay, that the law takes 

notice of the nature of a maſtiff, and that is, that he is tame 


and domeſtic, or converſant with man, and therefore an action does 


not lie for the biting of ſuch a dog without a ſciens. What is it 
then can diſtinguiſh this caſe from that? It is ſaid that this was a 
mongrel cur valae feroæ, and that letting looſe in a highway is a 
public nuſance; and even in that they fail, for they only tay that 
he let him looſe per compita, and that does not neceſſarily ſignify a 
ſtreet or highway; for Latin authors uſe it for a court or yard 
before a man's door; nor do I know of any authority that it is a 
nafance to let a dog go atlarge: And there is a diverſity between 
an ox that ranges the field, far from the ſociety of man, and a dog, 
which is animal domeſticum, bred among them, and therefore can- 
not be preſumed to be prone to miſchief as the other. And they 


cannot ſay that it is the nature of dogs to be fierce ; and to ſay that 


an averment of its being fierce will ſupport an action, is to oppoſe 
the whole curtent of authorities, which all require 4 and it 


might be fierce and the owner know nothing of it, for they do not 


aver he did know him to be fierce. And as to the rule of law, 
that no man's wrong ſhould be left remedileſs, there are few rules 
without exceptions; and the caſes of Hetert and Jones are 
not like this, for eyery-body knows that a gun charged, if it go 
off, is apt * to do miſchief, but not ſo of a dog. And an indict- 
ment would not have laid here without 2 knowledge of the ill 
quality, = Per 
Gould, Juſtice. No doubt but in the caſe of ſheep there 
ought to be a ſciens, becauſe thar is an accidental quality, and not 
0 Fide 20. Edw. 4. pl. 13. 2 


* 
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in the nature of a dog. And as to property of a dog, the Books 
diſtinguiſn; for a man has a property in a dog that is a maſti or 

aniel; for the one is for the guard of his houſe, the other for his 

leaſure ; but this here is à mongrel, and laid to be valde ferocem, 
and that muſt be an innate fierceneſs, and not accidental; and if a 
dog be aſſuet. to bite cows, and the maſter know it, that will not 
he ſufficient knowledge to make him liable for his biting ſheep. 
Beſides, this caſe is diſtinguiſhable in reſpect of the place, for the 
Jaw takes notice of highway, and is a ſecurity for paſſengers; and 
it would be dangerous to keep fuch dogs near the highway, where 
all forts of people paſs at all hours; and to maintain this iſſue, they 
muſt give a natural fierceneſs in evidence. 


HoLT, Chief Fuſtice. If it had been faid, that the defendant 
knew the dog to be ferox, I ſhould think it enough. The differ- 
ence is between things in which the party has a valuable property, 
for he ſhall anſwer for all damages done by them ; but of things in 
wich he has no valuable property, if they are ſuch as are naturally 
miſchievous in their kind, he ſhall anfwer for hurt done by them 
without any notice; but if they are of a tame nature, there muſt 


Mason 
againſt 


KrET ING. 


be notice of the ill quality: and the law takes notice, that A bo 


is not ofa fierce nature, but rather the contrary; and the preſump- 
tion is againſt the plaintiff; for can it be imagined a man would 
keep a fierce dog in his family wittingly ? If any beaſt in which I 
have a valuable property do damage in another's ſoil, in treading 


his graſs, treſpaſs will lie for it; but if my dog go into another 


man's ſoil, no action will lie. See the caſe of Millan v. Ha- 
tree (a), that ſcrenter is the git of the action; and ſo is 1. Cro. 


where it was doubted whether the ſcienter ſhould go to the Login n 


or quality; nor does it appear here but it was an acciden 

fierceneſs: or ſuppoſe it were an innate one to this dog particularly, 
and it had been given to the owner but an hour before, ſhall he 
take notice of all the qualities of his dog at his peril, or ſhall he 
have his action againſt the giver for beſto wing him a naughty dog ? 
Incaſe a dog bites pigs, which almoſt all dogs will do, a ſcienter is 
necellary (6). And I do not doubt but if it be generally laid that 
a dog was uſed to bite animalia, * and the defendant kneyy of it, it 
wil! be enough to charge him for biting of ſheep, &c.; and by 
animalia ſhall not be intended frogs or mice, but ſuch in which the 


plaintiff has property. 


And judgment was given for the defendant by Hol r, Chief 
Juſtice, and TuRToN, Fuſtice 3 GoULD, Juſtice, mutante opi- 


nionem ſuam c). 


() 1. Jones, 131. Poph. 161. Ray. 608. it is ſaid, the caſe was ad- 
Latch, 13. 119. CY journed, and that afterwards the parties 
(5) 1. Cro. 288. 5 5 | 

(c) Sed gueere ; for in S. C. 1. Id, giver, 


agreed, and therefore no judgment was 


% 
. 
— 
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Caſe 578. | Crouch's Caſe. 


Scldier arreſted | F ALI, moved to have him diſcharged upon the late act of 
muſt find com- H liament for diſbanding the army, whereby ſoldiers are == 


bail, and . 
ad the ſtatute empted from ſuits for three years upon affidavits, 


in his debate. Horr, Chief Juſtice. All we can do is to order common boi! ; 
but he muſt diſcharge himſelf of the action by pleading the act 
&c. 3 and the plaintiff may traverſe his allegations, OF x 


And fo was the rule, 

Caſe 579. 5 Anonymous. | | 
Names of the PER CURIAM. FirsT, If an order be by two juſtices, and ſo 
eroojufticesneed 4 ſaid, their names need not be mentioned (2). 
not be ſpecified. | : 


Appeal to the  And,SECONDLY, The next quarter - ſeſſions ts which the appeal 
next leſſions. muſt be is the next after the party is grieyed (5). Tl 


(a) Rev v. Weſt, 6. Mod. 18. Bil- 2290. Rex v. Cccde, 1. Conſt's P. L. 
lings v. Prince, 2. Pl. Rep. 1017. 236. Rex v. Mickk field, 1. Conſt's 
1. Conſt, 426. Ds P. L. 239. Rex v. Atkins, 4. Term 

(b, See 43. Eli. c. 2.1.6. 17. Ges. 2. Rep. 12. and Ccnit's P. L. 1 vol. 441, 
c. 38. Rex . St. Giles, 11 Mod. 222. 446. 2 vol. 834, 835. 838, 

Rex v. Poor of Canterbury, 4, Burr. Te 


Caſe 580. Anonymous. | 
Contruttion of FJOLT, Chief Juſtice. If one loſe one hundred pounds to one, 
the ſtatute and afterwards one hundred pounds to another, at one fitting, 


again? Caming. oth debts are lawful, notwithſtanding the ſtatute. So if a man 
Ante, 258. loſe five hundred pounds ready money, and one hundred pounds 
upon tick, both are goed. And if there be two ſharpers, and one 
of them get one hundred pounds, and he over, and then ano- 
ther takes him up, who wins another hundred pounds, both are 
good; for as they were ſharpers, he was a rake, and ought to learn 
wit by being bit; and they are diſtin facts. _ 
Bur NOTE, I have heard T REBY, Chief Juſtice of the Common 
Pleas, deliver a quite contrary opinion in the caſe where two win 
ſucceſſively, becauſe at that rate the ſtatute, which ought to re- 
ceire a favourable interpretation in ſuppreſſion of vice and gaming, 


would be eaſily evaded (9). 


(a) See ante, 258. 


Caſe 581, Anonymous. | 
. Cuſtom of the HOL Chief Juſtice. The cuſtom of the town of Dartmouth 


town of Dare- is, that if one ſerve his time, and learn a trade there, he is 


I not thereby free, but the Corporation have power to make * 
* they 
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they pleaſe free. It is an extraordinary cuſtom, but who can help Axoxrxors, 
it? | | | 
Anonymous, | Caſe 582. 


-TOLT, Chief Juſtice. In granting a new trial we ought not The Judge's re- 
H altozzether to rely on the certificate of the Judge who tried the are on aan 
cauſe, but upon the reaſon of the thing; and ſometimes I would n "= 55 Pg 
grant a new trial againſt the certificate of a Judge, if in my judg- a new trial. 


ment and conſcience the matter deſerves a re-examination, . Tidd's Prack. 
5 | $99- 606. 
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* Anonymous, LE. ale 583, 


HC“. Chief Juſtice. I never liked the exception of © pro Outlwry. 
L1 « com.“ in outlawry, though it has been one before I was | 
born; but ſurely the firſt that obtained it had good luck (a). 


(a) See Rex v. Wilkes, 4. Burr. learned Judges is of opinion with Hor r, 
2:64. where all the caſes on this point Chief Juſte.— See alſo 5. Term Rep. 
are collected, and Rex , Barrington, 204. and 4. Hawk. P. C. 7th edit. ch. 27. 
3. Term Rep. 500. where one of the page 189. | 


The King againſt The Warden of the Fleet. Caſe 584. 


AT A TRIAL AT BAR of iffues joined, in pleading on a It is not a good 
MONSTRANS DE DROIT in chancery, to an inquiſition re- cauſe of chal- 
turned there, finding ſeveral miſdemeanors in THE WARDEN in lenge to Tun 
the execution of his office, which office is found to be an antient A, that the 
S Raf Lanes get | a | Jury ſhould have 
office exerciſable in Middleſex ; whereby the ſaid office, and the come from a dif- 
priſon-houte in London, which were found to be appendant to the ferent county. 


S. C. Holt, 132. 


ofice, were forfeited ; | 
There were two iſſues, one upon the eſcapes, the other upon the 
appendancy in London. ee 


A jury of Middleſex being come to the Bar, 


THE COUNSEL of the defendant challenged THE ABRAY, and 
had it drawn up in parchment in French, and read by Counſel, 
| The cauſe was, that the jury ought to come from London, where 
the houſe was, and not from Middleſex, and returned by the London 
ſheriff, and not a Middleſex ſheriff ; and he concluded, © et hoc 
« paratus eft verificare pr aut. cur. Sc. et petit inde judicium per 
& quod arraiam. caſſetur.“ | f | 


IT was INSISTED ON, the inquiſition was in the nature of an 
information, declaration, or indictment z and took notice, that the 
houſe of priſon was in London, and that ſuppoſing the office be in 
Middleſex, yet that only made it like a common in one county 
appendant to a manor in another, in which cafe both counties 
quzhr to join; and if it be a good challenge to a jury that they 
are not indifferent, though of legal venue; a fortior: when they 

; | | Ne have 


WAIDbEN or 
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Tur Rise have no legal capacity at all; and 3. Cro. 646. was quoted, where 


agaift cattle diſtrained in one county, and drove into another, and ad. 
6i 6 judged, that the jury to try that fact ſhould come from both coun. 
ties: and though in truth London cannot join with another county, 
yet that ought to be ſuggeſted on THE ROLL; and the Court can- 
not otherwiſe take notice of it. Beſides, if the venire be awarded 
into both the counties, and a London jury came to the Bar, and did 
not inſiſl upon the privilege, the trial would be regular; but if 
they inſiſt upon their privilege, then perhaps the Court, for neceſſity, 
may award a venire facias to Middleſex only. And it is no rea- 
ſon to ſay, that becauſe we may have advantage of this in arreſt of 
P U 338 ] judgment, we may not offer i: * now; for though we waive what 
we may move in arreſt of judgment, yet we may aflign it after for 

error in a writ of error. ; 


FRB FLEET. 


Tus ATTORNEY-GENERAL contra. The cauſe of challenge 
to THE ARRAY is the want of indifference in the officer; and the 
reaſon why they may challenge THE PANEL is, becauſe that 
cauſe doth not appear on record; and, therefore they have no 
other way to take advantage of it; and that too is the reaſon of 
challenge to the polls. | 


HotT, Chief Fuftice, The matter of challenge ought not to 

be to the Court, as here you make it; for you ſay, We have 
awarded a writ to a wrong officer, for the array is rightly made 

' according to the writ. If the panel were returned by a ſheriff, 
being a party concerned, or being a member of a body politic con- 
cerned, it would be a good cauſe of challenge; but we do not take 
notice upon the awarding the venire facias of any ſuch thing, if we 

are not appriſed of it by ſuggeſtion of party; and the want ofa 
proper venue was never yet a challenge to THE ARRAY. If he 
were akin to either party, or intereſted, or not qualified by law to 
make a return, or had made it at the requeſt of either party, or if the 
cauſe did concern the corporation of London, the venire ought to 

go to the coroner at firſt; but if you inſiſt upon it, you muſt 
demur for the king, and they join in demuxer ; then all appearing 

to us on record, we may give judgment immediately, or take timg 


- 


to conſider. 


And a demurrer was ordered to be drawn inſtantly, and a joinder 


And the challenge over-ruled, 
And Hour, Chief Fuftice, ſaid, It had been proper for them to 
move to quaſh the venire facias before; but now the jury was at 
the Bar. : | „„ : a . ; WT DR 
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To prove the eſcape here, a witneſs, who really had been a pri- A priſoner whe 


bref, and voluntarily ſuifered to eſcape, was produced (el. hd Sven bond 


To whoſe being a witneſs it was objected, that he had given a ſoner admitted 
bond for his being a true priſoner, which he had forfeited by eſcap- eee 1 3 | 
ing ; and beſides, he had been retaken. Now by his evidence he e. —— 
would make this a bond of eaſe and favour, and the retak ing a falſe to eſcape. 
impriſonment 3 for if the defendant be convicted upon his evi- S. C. poſt. 
dence, and after debt be brought by him on the bond, the conviction 
will be evidence to make it void, as taken for eaſe and favour : 
and in an action of falſe impriſonment for retaking, the conviction 
will be likewiſe evidence: and it was compared to an information 
for uſurious contract, even in the king's name, the party to the 
contract ſhall not be a witnefs, if the debt be not paid (5). * So in * [ 339 ] 
information of perjury, neither party whoſe title was ſupported or 
invalidated by the oath is a witneſs ; for if there naturally do 
follow from his evidence, if believed, any conſequential advantage 
to himſelf, he is no witneſs ; and the caſes of The King v. Tip- 
of 


ping (c) and The King v. Hobby (d) were quoted in the caſe 
the perjury. DO: | 

It was anſwered and reſolved by the Court, 
FRS r, That if this were a bond for true impriſonment it would 
de good; but if for eaſe and favour void, and an eſcape. 


SECONDLY, That a conviction here could be no evidence againſt Convidion ot 
the warden upon debt on the bond, nor for the priſoner in falſe battery at the 
impriſonment againſt the warden, becauſe it would not be between ne - = 
the ſame parties ; for conviction at the ſuit of the king for battery, in cviden®s in 
&c, cannot be given in evidence in an action of treſpaſs for the ſame treſpaſs on the 


battery, nor vice verſa : the like law of an uſurious contract. ſame battery. 


THIRDLY, That no record of conviction or verdi& can be No record of 
given in evidence, but ſuch whereof the benefit may be mutual, conviction or 
viz. where the defendant as well as the plaintiff might have made dick can be 
uſe of it, bring it into court, and give it in evidence, in caſe it did Fn > 4 
for him. So if the record had been for the plaintiff's advantage, as both parties 
and that they could not give it in evidence, the defendant ſhould might have pro- 
not give it in evidence for that very reaſon : and this was refolved ducee- 
at another trial at bar before this Term, between Sherwin and Sir 
Walter Clarges (e), where a verdict between the Earls of Bath 
and Mountague, upon the very ſame point and title now in queſ- 
tion, viz, the legitimacy of Chri/topher, Duke of Albemarle, was 
denied for evidence, > 


(a) That the party eſcaping may be a P. C. th edit. ch. 82. page 4385, 

witneſs to prove a voluntary efcape, ſee 385. ; 

Rex v. Ford, 2. Salk. 690. (e) Hard. 32 1. and ſee Rex v. Eden, 
(5) See Hard. 331. 1. Salk. 225. Sittings after Hilary Term, 34. Ges. 3. 

Abrahams Qui Tam v. Bunn, 4. Burr. Efpinafſe's Caſes Nifi Prius, 97. 

2251, Walton v. Shelley, r. Term Rep. (4) 2 Keb. 845. 

296. Maſters Qui Tum v. -Drayten, (e) Poſt. 343. 

2. Term Rep. 496. and 2. Hawk, 8 

| And 
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Te Riese And by Horr, Chief Juſtice, and THE Court, Suppoſe 
agaz* here had been no bond or re-taking in this caſe, he would be 3 
1 + wa good witneſs, for he would be ſubject to be re- taken by his plaintiff 
ARDEN OF , / by 2g > Prainun, 
Tx: Fur. 2nd then his ſwearing would not availhim; for fince he is liable to 
be re-taken, no matter to him at whoſe ſuit it is. Then there is 
no objection againft him but the bond; and ſurely the bond, beine 
2 diſtin and collateral matter to the eſcape, (hall not hinder being 
a witneſs 3 and it is not like the caſe of an ufurious contract, for 
there the very bond is part of the crime, and no diſtin act from 
it; and the party's coming to prove it is a diſcredit to the bond, it 
being part of the crime ( 429. And as to the caſe of Tipping, they 
would have one whofs title depended on the perjury be a witneſs, 
when the conviction would make an end of the title; but all this 
Vide Hard. 331, js where the thing is part of the crime. Another caſe was in an ac- 
333. tion on an agreement“ in writing in the common pleas, and verdi& 
[ 340 ] for the plainti, and one hundred pounds damages in the common 
©. .." pleas ; and an information brought for the forgery : now the de- 
fendant below was denied to be a witneſs to convict him. Ano- 
ther reaſon was added from the nature of the thing, which being a 
ſecret tranſaction, if any of the parties concerned be not, for the 
neceſſity of the thing, admitted for evidence, it will be impoſſible to 
detect the practice; as in cafes upon the ſtatute of HE AND CRY 
the party robbed ſhall be a witnefs to charge the hundred. And 
the caſe of Cœ v. Lau, (), in the exchequer, where one, who 
had been prejudiced by the will, was admitted evidence to prove 
it forged. And the caſe of The King v. Paris, ſaid to be well 
reported in 1. Sid. 431. (c), A feme covert was received as a 
witneſs to convict one upon an information for a practice in draw. 
ing her in, when ſole, to give a warrant of attorney for confeſſing a 
| judgment upon an unlawful conſideration, whereby execution was 
So 1. Ven. 243. fued againſt the hufband; and HoLT, Chief Fuftice, ſaid, that 
Brown's Caſe. though a ſeme covert could not by law be a witneſs for cr againſt 
Poſtea, Paſch. her hutband (4), yer in Lord Ardl:y's Caſe (e), it being a rape 
2 5 5 0 upon her perſon, {he was received to give evidence againſt him. 
crott. 


1. Vent. 51. 


And The Covar concurred with him, becauſe it was the beſt 
the thing could bear; and a verdict here could not be given in 
evidence againſt the bond. 


But Hor, Chief Juice, denied what was urged, that at com- 
mon law the party whoſe deed was forged, or te whoſe prejudice 
the perjury was, could be a witneis (F), and that the ſtatute had 
made any alteration, | 
(a) See the caſes cited above, note ((). Cowp. 829. Rex v. Cliviger, 2. Term 
* (8) | Rep. 263. and 4. Hawk. P. C. 7th edit. 
[c) Repcrted aifo 2. Reb. 572. cli. 46. page 432. 5 ; 
x. Vent. 49. SU (e) Hutton, 115. 2. Hale, 279. 
() See Co. Lit. 6. 112 187. Hill () See 4. Hawk. P. C. 7th et. 
9. Hall, 2. Stra. 1092. Field v. Curtis, ch. 48. page 442. | 
” | 85 N * ANOTHER 
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AxvorhER EXCEPTION to the ſame perſon's evidence was, A perfon con- 


That he had been convicted of common barretry; and a record of his Vitedotbarrerry 
15 an incompe=- 


conviction was produced, and that he had been fined one hundred n 


ounds. | | | dut either a ſta- 
Holr, Chief Juftice, ſaid, If he had had the handling of him tute or a charter 
pes pardon may re- 


he had not eſcaped THE PILLORY (a) ; and that he remembered „„ 

SerjEANT MAYNARD uſed to ſay, it were better for the country competency. 

to be rid of one barretor than of twenty highwaymen. Ante, 72. 

But in anſwer to the exception was read the late ſtatute of | 

b. & 7. Vill. & Mary, which pardoned all the king could par- 

don. | | | | 

And Tye CouRrT held, that a pardon made him a legal witneſs, 

and that even the king's pardon by charter would make him a iegal 

witneſs (b), though ſuch a one as they could not encourage a jury 

to believe. And this diverhity was taken by them, viz. that if the 

difability be by act of parliament, and part of the judgment, that the 

king cannot pardon it; but if the diſability be only conſequential, | 

® the king may pardon it. 1 [ 241 “ 
But the defendant's Counſel not being fatisfied with the reſolu- 

tion of the Court upon the firſt exception, prayed to have a bill of 

exceptians. 2 TERS | | 
Whereupon HoLT, Chief Fuftice, directed them to draw up 

their exceptions ; for the ſtatute ſays, «© /cr1bantur exceptiones.” A 

Ax 1T WAS AGREED, that the conſent of the party at whoſe Conſent to an 


ſuit the commitment was to the eſcape is good evidence for the eſcape is good 
defendant. | e 
Er. 


And Hour, Chief Juſtice, faid, If there be an executor in truſt, Tuts, 6. 23. 
and ceſtuy gue truſt _ to the enlargement of the priſoner, that is 
evidence of the conſent of the executor, but not conclulive evi- 


dence. | 0 
ANOTHER QUESTION was, Whether one who had been attor- Sa 
| ney for the defendant ſhould be compelled to be a witneſs ? 3 n 


E aid, this being a criminal matt by; cauſe in which 
DARNELL faid, thi g matter he ſhould ; but „ 


not ſo in a civil matter. cerned. 


But PRATT ſaid, that if he be ſworn we muſt aſk him his whole 
knowledge, and perhaps he cannot diſcover that without charging 
himſelf ; for if one's declaration generally may be made ufe of 
againſt him, d fortiori what he ſays upon oath ſhall ; and this 
ſeemed to weigh with the Court. 1 


(a) But it is now decided, that it is authority of Cuddington v. Wilkins, Hob. 
not the nature of the puniſhment, but 67. $2. it is decided, that a convict on 
the infamy of the crime, which deſtroys the ſtatute 31. Geo. 2. c. 10. for taking a 
the competency of the convict, Pendock falſe oath, &c. who is pardoned before 
v. Mackender, 2. Wilſ. 18. ; and ſee judgment, is a competent witneſs againſt 
4. Hawk. P. C. 7th edit. page 437. the perſon who ſuborned hm to take 
ſect. 102. ſuch oath; for by the allowance of the 

(5) See the caſe of Thomas Riley, pardon he is reſtored to his former come 
Lacs in Crown Law, 360. where, on the petency and credit. | 

. | | But 


„„ 
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Ta Kixs But Hor, Chief Fuſtice, ſaid, he was of opinion againſt his 
«gant Brothers ſome years before, in the caſe of one Holford, that any- 
w — or thing an attorney knew, otherwiſe than guatenus an attorney, he 
Tux FE. Ought to declare: but his Brothers held, that an attorney ought not 
upon any account to be received to reveal his client's ſecrets /a), 


And Hor r, Chief Fuftice, faid, If a client bring a forged deed 
to Counſel, the Counſel ought to proſecute him; and that he had 
known ſuch a thing done. | 


” Aperſenmaybe HoLrT, Chief Juſtice, upon occaſion of a witneſs that was burned 
burnt in the jn the hand ſaid, that one might be burned in the hand twice; as 
hand twice. ſuppoſe the record of the firſt conviction be miſfaid, and fo not 
produced (5). | = 
King's priſon. | Nor E, Per Hor, Chief Fuſtice, The king may have a priſon | 


in another man's houſe. 


Burning in the And in reſpect to a perſon who had been burnt in the hand, ifit 
_ | aps _ were for manſlaughter, and afterwards pardoned, it were no ob- 
i it be jection to his credit; for it was an accident which did not denote 
for a crime that an ill habit of mind; but ſecus if it were for jtealing, for that would 
affects it. be a great objection to his credit, even after pardon (c): but the 
Ante, p. 7 record of conviction ought to be produced, which here they had 


not (4). 


1 
7 


1 of the Rolls is to the office of the Maſter of the Rolls: firſt, 
becaufe they paſs by two diſtinct 2 ; ſecondly, * that, if ever 
PRs it was appendant, it was made diſappendant by letters patent in 
U 1342 ] King Charles the Second's time, whereby Caron Houſe, in Surrey, 
was given to the warden, and licence to ſell the Fleet Houſe. 


But it was anſwered and refolyed, Fixs r, That there was the 
conſtant reputation of its having been appendant once, and that 
reputation continues ſtill, SECONDLY, That the granting a new 
houſe to the warden might indeed make that houſe appendant to 
the office, but not difannex any ; and, LASTLY, T hat the licence 

to ſell the houſe did work nothing till execution, which they had 
not ſhewed. *s 


And both iſſues were found againft the defendant, 


(a) Neither Counſel nor attornies are 4. Term Rep. 431. Wilſon v. Raſlal, 
permitted to reveal the ſecrets of their 4. Term Rep. 753.— See alſo 4. Hawk, 
elients; but this is confined to thoſe facts P. C. ch. 46. f 84. to 93. 
only which have been communicated to (65) NorE, This was Captain Coſ- 
them in the courfe cf bufineſs. Bull. ſack's Caſe. See Bendloe's Rep. 172. 
N. P. 234. 71. St. Tr. 243. Doe v. (c) See Ld. Ray. 370. 380. Stiles, 
Anerews, Cowp. 845. Rex v. Watkin- 388. 5. Mod. 15. Hob. 82. and 
fon, 2. Stra. 1122. Rex v. Dixon, 4. Hawk. P. C. 5th edit. ch. 46. ſ. 108. 
5. Burr. 2627, Cobden v. Kendrick, 1 | 


- Anonymous 


4 
r 
8. I . 
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Anonymous (a). Cale 585. 


ONE was indicted for a nuſance for keeping ſeveral barrels of Indictment for a 
gunpowder in a houſe in Brentford Town, ſometimes two nulance — 


l I hs unpowdet 
days, ſometimes a week, till he could conveniently ſend them to whos 


London. a : | bable danger. 
HoL'r, Chief Fuſtice, reſolved, | ES, = 
FIRST, That to ſupport this indictment there muſt be apparent 

danger, or miſchief. already done. | 
SECONDLY, Though it had been done for fifty or ſixty years, Time will not 


ti i legali 
vet if it be a nuſance, time will not make it lawful. 2 as 2a nu- 


TairDLyY, If at the time of ſetting up th's houſe in which the 4 pre exiſting 
cunpowder was kept, there had been no houſes near enough to be ue not in- 
prejudiced by it, but ſome were built ſince, it would be at the peril Co. — 
of the builder. | Salk, 46 

| 4 3. Bl. Com. 217. 

FouxTHLY, Though guripowder be a neceſſary thing, and for Gunpowder nor 
defence of the kingdom, yet if it be kept in ſuch a place (5) tobekeptinin- 
25 it is dangerous to the inhabitants of paſſengers, it will be a nu- Habited places, 
lance. a ; 7 85 


(a) This caſe was at Nie Prius, before 2) See the ſtatutes 11. Ceo. 3. c. 34. 


Herr, Cie Fuſtice. : and 12. Geo. 3. c. 51. Fo 
Anonymous. 8 = Caſe 586. 
| AVAN deviſed a legacy out of his land, and died, leaving ſuffi- 4 legacy to be 
x cient aſſets for the payment of all his debts and legacies. paid out of land 
Hol r, Chief Fuſtice. That jegaey ought to be paid out of the l 26 ar u. 
land; for it is a charge on the land, and not on goods. | on the perſonal, 


Though Cowprin, Xing's C::nſel, faid, that in chancery, ifit be agg IE 
not expreſſed that the legacy ſhould be paid out of land, and not out Ante, 276. 
of goods, if there be ſufficient aſſets, they will charge them in eaſe 1. Fontb. Eq. 
of inheritance. | 8 414- 


To which Hort, Chief Fuſtice, anſwered, If chancery be | 
meddling with wills, they ought to go according to law. [ 343 ] 


In this caſe a probate * of the will was given in evidence, it being Probate of awill 
of ifteen years ſtanding, and the witneſſes being three, and dead: admitted in evi- 


_ poſitive proof was made of the death of two of them, and circum- — to prove a 
tantial proof of that of the third. — _ 


761. Bull N. P. 245. 


Vox. XIL : Aa TE Anonymous. 
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Caſe 587. Anonymous (a). 


Before —.— II. was agreed 87 Taz CourT and THE Bas, that the courſe of 
COS the Court is, before any bill of review is granted the former 
> decree ought to be executed, if the cauſe of the bill of review be 


not ſuch as extinguiſhes the whole right and foundation of the 


decree, as a relcaſe z and that it is a good plea in bar of a bill of 


review, that the former decree is not executed. And it was faid, 

that though bills of review be in nature of a writ of error, yet it is 
not favoured in equity; for upon writ of error (and that only in 

ſome particular caſes) one need only give bail to pay principal and 

coſts ; but in bill of review the decree ought to be actually com- 

plied with; and beſides, there ought to be a ſecurity for coſts; 

but a caſe of Palmer v. Denby (b) was cited, where in the cafe of 
an executor it was granted, without execution of decree, 


Privilege. Nor E, It was alſo agreed, that if a parliament-man fue one at 


law, he may bring him, without breach of privilege, into equity, 
to diſcover matter neceſſary for his defence at law. Quære. 


cery. Chan. 137. 2. Eq. Abr. 383. 386. 


Caſe 588. Sir Walter Clarges againſt Sherwin. 


What is not evi- AT A TRIAL AT BAR; in ejectment, of lands in York hire, part 
dence for one of the Duke of Albemarle's eſtate, wherein the legitimacy of 
not to be evi- Dt Cbriſtapher was the only queſtion, it was ruled by rug 


2 * Cour, that a former verdict between other parties, concerning 
. 2 . FR #35 , 1 
Ante, 339. other lands depending upon the ſame queition and title, could nut 


be read in evidence; for if it were in affirmance of the plaintiff's 


title, they could not read it, as being between other partics ; and 


what would not be evidence for one ſhall not be for the other, 


Poſtea, 346. But notwithſtanding the verdi& was read, to let them in to give 
evidence that a witneſs produced by the plaintiff had fworn now 
directly contrary to what he had ſworn at the trial, 


MICHAELMAS 


= (a) This caſe was in the court of cian- (5) 1. Eq. Abr. 219. 261. Prec. 


— 22 0 . 


ct 


4. 


MICHAELMAS TERM, 
Thie Eleventh of William the Third, 
„„ | 
NV. N 
| BEFORE 
D John Holt, Kut. Chief Juſbice. - 


2 13444 
* Anonymous. | . * Caſe 589. 


A N ACTION OF SLANDER, in which the pliintiff ſet out, that Th. character of 

| he was A PAWNBKOKER by trade, and that the defendant a paronbrokermay 
4 | ſaid theſe words of him, „Thou art a broken fellow; be injured by 
and laid and proved loſs of cuſtomers, viz. that ſome who were TY his 
coming to pawn goods with him forbore coming, and others took VERY 2 
away theirs by occaſton of the words. Vide Keyl. Cr. 
ö Caſes 50. ſeems 


HoLT, Chief Fuſtice. The trade of @ broker is an honeſt la. cow. 
ful trade, though it lies under ſuſpicions ; for itis lawful to buy old 
goods, and fell them again, and fo to lend out money upon pledge; 
but a broker ought to be very cautious in buying, for fear of buying 
ſtolen goods; yet if he ſhould buy ſtolen goods, not knowing them 
to be ſuch, it is no crime (a). | 

Axp upon points ariſing upon this caſe Rx faid, that one might 4 earch War- 
fake a warrant to ſearch a ſuſpicious houſe, upon a felony commit- rant may iſſus 
ted (b); but it is at his peril to execute it in due time, and at ſuſ- on ſuſpicion of 
pected houſes only (c); and though a conſtable may, by virtue of ye 
luch warrant, ſearch the houſe, and all other things that his warrant 
authoriſes him to do, yet if he go beyond his warrant, by which any- 
body is damaged, he is anſwerable for it (d). | 
| (a) But by 1. Fac. 1. & 21. © The v. Payne, Dougl. 345. Ledwick v. 
© tale of any geods wrongfully taken to Catchpole, Cald. 292. 
any pawnbroker in Zo:den, or within (c) Hale P. C. 46. 4. Hawk. P. C. 


tuo miles thereof, ſhall not alter the ch. 13. ſ. 16, &c. | 
property. 2. Bl. Com. 448, 449. '4; See the cafe of General Warrants, 


(5) 2. Inſt. 46. g2.—Sre alſo Samue ] 10.St.Tr. 426. 4.Hawk.P.C. ch. 13. ſ. 10. 
| : A 2 2 Anonymous. 


Michacimas Term, 11. Will. 3. At Niſi Prius. 
Caſe 590. | Anonymous. | 


If a captain of a FJ*HE case was! A captain contracte2 with ſeamen to go oh 3 

ihip refuſe to voyage, and after he had got them on board he would not pay 

deliver 2 failor them according to agreement; upon which they demanded their 

his clothes, &c. Reps , 7 gs 5 

it is a conver- gOOds, which he refuſed, if they did not ſtay till he had ſearched for 

dal them, which he refuſed to ds then; and this was Held good evidence: 
of a converſion. ' 


Vide diverfitt, HoLT, Chief Fu/lice. In trover, the plaintiff ought to prove pro- 
2. Sid. 264 perty of 1 in him (a). And at leaſt a demand and cefuſal; and it 
2. Lev. 252: there be ſeveral parcels, the orderly way to give evidence is to make 


W an inventory of them, and prove the property of goods mentioiled 
in it, and demand and refuſal of them. ; 
(a) See Colſton v. Woolſton, Bull. in the court of king's benelvin Eafter age 
N. P. 35. Power v. Wells, Cowp. 8 19. Tlunty Terins 1756. | 
| and the caſe of Gordon +, Harpur, argued | 
n. Anonymous. 


The „ HT, Chizf Fuſtice. A fon employed his father to buy a 
bv LT frame for him; the father agreed for it in his own nim, aud 
as 3 paid part of the money down, and gave a note for the reſt. By the 
pays the money payment of the money, and giving the note, the property of the 
tor them. Frame was immediately veſted in the father; and though the bill of 
ſale, which was not made till a month after, was made to the fo", 
by E 345 ) the property, which was * already altered and veſted in the father, 
could not be thereby deveſted and lodged in the fon; but if the bill 
of fate had been made to the fon at the time of fale, it would have 
_ veſted the property in the ſon: and an earneft does not alter th? 
property, but only binds the bargain ; and property remains 12 the 

vendor till payment of the money or delivery of the goods (a). 


(a) See the ſtatute 29. Car. 2 c. 3. 1. Com. Dig zd edit. 213. 2. BL Com. 
Langford . The Adminiftratrix of Ter, 447, 445. 
1. . 113. 8 C. 6. Mod. 16a. 39. 


2 


Caſe 592. „„ Anonymous. 5 
The frſt indor- AN INDEEITATUS ASSUMPSIT upon a bill of exchange by 
ſer may bring an 4 1 Domingo Fra:ca, It appeared upon the declaration, that there 
action on a dill 5 


were ſeveral indor ſements, and the action was brought by the firit 
of exchange, by . 3 . WET: ht ackion 
ſtriking out the indorſor, who {truck off the ſeveral indo: fements, and brought actio! 
other ' indorſers for non-payment. The bil ſpecified, © vatue received of the plain- 
names. « tiff”? £ „ | 


Hor, Chief Jiſtice. If the action had been upon the cuſtom, 
in this cafe the way had been for the plaintiff to get the laſt indorice 
to indorſe it to him, for him to bring an action as indorſee : but 
this action, he ſaid, well lay, for the bill was given as a ſecurity for 
money, and without doubt it was a debt. CE, 3 


Michaelmas Term, 11. Will. 3. At Niſi Prius. 


And here the plaintiff, to ſhew A PROTEST, produced an inſtru- A proteſt needs 
atteſted by a notary-public. 9 no other proof 
11 , "JP ; but the atteſta- 


And though it was inſiſted on, that he ould prove this inſtru- tion of a notary 


wy i 8 ** blic. 
nt; or atleaſt give ſome account how he came by 18 
Me 7 D y:- a : : 


Hor r. Chief Fuſtice, ruled it not to be neceſſary, for that, he 136. 
raid, would deſtroy commerce, and public tranſactions of this 
nature. 
AND HE SAID, a bill of exchange might be accepted by parol, 4 parol accept. 
though the uſual way be to do it by writing (4). ance 15 gon 
AND THAT, ifa bill be drawn upon two, and one of them accepts Acceptance by 


it, it is an acceptance of both (5). nog pros 
| | e re 
THEN IT WAS URGED, that the declaration ſhews a proteſt for Proteſt for wen- 


want of payment, when it was 1n truth for want of acceptance, as M includes 
| preteſt” for nan. 


appeared by the proteſt, _ 5 5 
YET IT WAS RULED well, becauſe this was not upon the cuſ- Kyd on Bills, 
tom, but a plain debt; and one might bring debt or indebitatus 136. 193. 
a/ump/it upon a bill of exchange, becauſe it is in the nature of a 
[eeuritys | 7 
() Lumley v. Palmer, 2. Stra. 1000. 1. Id. Ray. 175. Kyd on Bills, 31.— - 
Kyd on Bills. 70. —See àalſo Powell x. Bet ſce Kilgour v. Finlyſon, 1. H. Bl. 


 Mienier, 1 Atk. 612. Rep. 155. 
(5) 1. Salk. 126. Cub I. E. 117. * 


Anonymous. g . Caſe 593. 


THE ORIGINAL DRAWER was offered 2s an evidence in an Drawer of a bill 


action upon a bill of exchange, to prove that he did not draw of exchange no 
the bill, ; e | | witneſs to prove 
he did not draw 


But was denied, becauſe at laſt the burden muſt fall upon him; it. 
but the party gave him 4 releaſe in court, and that was ſufficient. Ante, \ 
1. Ld. Ray. 444. Stra. 946. 3 Burr. 1354 1. Black. Rep. 390. 


| e 1346 
| * — againſt Harriſon. | Caſe 594. 
ASERVANT had power to draw bills of exchange in his maſ- A matter w 
ter's name, and afterwards is turned out of the ſervice. — bas authoriſed a 


ſer van i 
HoLT, Chief Fuſtice. If he draw a bill in ſo little time after bound by ae | 
that the world cannot take notice of his being out of ſervice, or if done ſubſequent 
ne were a long time out of his ſervice, but that kept ſo ſecret that © his ene 
the world cannot take notice of it, the bill in thoſe caſes ſhall bind Dn Rm 2 


lhe maſter. 
e ound B 1 | 3. Bac. Abr. 


85 WED s 560. 
4223 aan man. 


Michaelmas Term, 11. Will. z. At Nifi Prius. 
Caſe 595. Anonymous. | N 


Witneſs. A ANDB. two brothers; the goods of B. in his houſe were taker 
in execution; A. ſuppoitng them to be his goods, brings 
trover ; and B. and his wife were denied to be witneſſes to prove 
them the goods of A. though it were to diveſt the property out of 
themſelves, becauſe it ſavoured of fraud. Quære. | | 


Caſe 596. | | Anonymous. | | s 


Executcr taking JN DEBT by huſband and wif? againſt an executor, who pleaded 

2 bond from a ne edminiftiravit. - Upon iſſue it was proved, that the execu- 

e makes it tor had diſcharged a debtor of the inteſtate out of Ludgate, taking a 
"5 bond from him for the debt; and it appeared that he was fo ex- 

2. Sa 79. tremely poor that he was downright ſtarving ; yet the debt was 
| judged afets in the executor's hands. | 


Afﬀets prefam- Beſides, the executor had not an inventory ; wherefore it was 


_ ed, if inventory ſaid they ought to intend aſſets. 
not given in. 


Wife continues And here HoLT, Chief Fuſtice, ruled, 


on bee Gm FirsT, That if a huſband and wife jointly ſue for a debt due to 
ed whe the wife before marriage, and the huſband dies, and the wife con- 
recovered ſhall tinues the ſuit, the money, when recovered, ſhall not be aſſets tothe 
not be afſetz, executor of the huſband. | 
1. Chan. Ca. 13g. cart. 1. Chan. Ca. 182. 5 | , 
Huſband may And that huſband alone might bring debt for a portion promiſed 
ſue alone for his to him with the wife; and though land. had been ſettled by the 
Vile a portion. huſband upon the wife in confideration of her fortune, of which this 
Prec. in Chan. debt was part, yet he having not recovered it during coverture, the 
__ wife 3 — it to her own uſe. TT | 
Anerecatincan- And though it was pretended that there was a recovery in the 
not be given in huſband's time, and that they would prove by the ſheriff who had 
evicence with- 4 rit of execution, yet they having not the judgment on which 


% 


. 


out ſhewing the 


Judgment. the execution was, it was ruled they could not give that in evi- 
Ante, 343- peri dene. L VVV i 
ratione. 2 8 
* | | 
[347 5 
Caſe 597. f Normand againſt Mills. 


A confiable FALSE IMPRISONMENT againſt a conſtable for executing 3 
not juſtified by A warrant of Sir James Butler after he was out of the commil- 


2 warrart exe · 8 8 
cuted after the ſion of tne Peace. 


juſtice who Hol r, Chief Fuſtice. The conſtable at his peril is to take 
granted iris out notice that his warrant be by one in commiſſion; but all the 
of the commit. favour we can do him is, ſince it was a warrant executed a day or 
_ two after Sir James was out of the commiſſion, that if he has 
7. Ld. Ray. 749. behaved himſelf honeſtly and civilly, to be mild to him: and he faid, 
the conftable ought to ſhew the juſtice of peace's commiſſion, 

though. h-retofore it were held common reputation would be 

enough ; and here the conſtable, coming out of his own pariſh to 


execute the warrant, betrays his officiouſneſs. 


EASTER 


* 


- 


\ 


EASTER ů 
The Twelfth of William the Third, 
The King's Bench. 


Sir John Holt, Kut. Chief fuſtice, 

Sir John Turton, Kit. | 5 

Sir Henry Gould, Rt. Juſtices. 
Sir Lyttleton Powys, Kut. 1580 


Sir Thomas Trevor, Kut. Attorney General. 
_ Joan Hawles, EJq. Solicitor General. 


ar 
— * 


a 1 = L ” : n | 


Earl of Peterborough again/? Sadler. | Caſe 598, 
N a CASE between the Earl of Peterborough and Sadler his 4 third trial 
| farmer, a trial being concerning the value of improvement granted on ac- 
made by Sadler, a jury of farmers having given two hundred count of the 
. pounds damages, which was thought exceſſi ve, and therefore a new Sreat difference 
trial granted, anda jury of gentlemen ordered, who only gave forty S 
pounds: whereupon a new trial now was moved for, for Sadler, mer verdicts. 
becauſe of fmallneſs of damages; ES | 


HoLT, Chief Fuſtice, ſaid, that one & muſt not always concludes „ 
becauſe the Court grants a os trial, that they are ſatisfied that the [ 348 ] 
firſt verdict was bad, but it is often becauſe the thing may require a 

re- examination. FY | | 


And a new trial was granted. | | - 


ir ———— Cecil 777725 1 of the Town of Cale 599. 
ES 1gham. | | 
THE qQuesTION was, Whether ſerving an attachment for con- wynether an 3. 
T I on Sunday were within the ſtatute 29. Car: 2. c. 7.1.6. ack * 
the words of which are, „That no perſon or perſons upon the be ferved on 
. A a 4 | 2 « Lord's Sunday. 

: | 1. Hawk, 19 


Eaſter Term, 12. Will. z. In B. R. 


Lord's Day ſhall ſerve or execute any writ, proceſs, warrant, 
Orc. c order, judgment, or decree, except in caſes of treaſon, felony, or 
„ breach of the peace. . 


OTnxzzs or | 
Taz Town or FHoLr, Chief Fuftice. Suppoſe it were a warrant to take f. 
4; 56 forgery, adn 4 12 ſhall it not be ſerved on Sunday? And that 
not any pracels at the king's ſuit be ſerved on Sunday ? Surely the 
Lord's Day ought not way, a ſanctuary for malefactors ; and this 
here partakes of the nature of proceſs upon an indictment. 


But Cura adviſare vult (a). 


Imerrogatories FHorLT, Chief Fuſtice, Upon an attachment one is only to 
on an attach- anſwer interrogatories ; and if he can ſwear off the contempt, he is 


{om Jiſcharged. 


I-norance of HoLT, Chief Fuſtice. Ignorance of the Jaw cannot be pleaded 
law. in juſtification of an act againſt law, but may be offered in miti- 
: gation. : hs 


(] The arreſt of a petitioner ta the it is ſaid, that Cecil's Caſe, as above re. 
court of chancery, under a warrant of the ported, might have been good law at the 
court, for a contempt in diſobeying an time it paſſed, for then the Couit looked 
order, has deen held well executed on a only to the contempt z but that it has been 
Sunday, Er parte Whitchurch, 1. Atk. fſetticdof late years, that an attachment for 
55 3 but a perſon convicted on a penal non-performance of n award is only in 
ſtatute cannot be apprehended on a Sunday the nature of a civil execution, 1. Term 
for non payment of the forfeiture, Rex Rep. 256.—Sce aiſo Rex v. Stokes, 
v. Myers, 1. Term Rep. 265. in which Cowp. 136. - 


. 
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Caſe 600. | 22 Anonymaus. 


The attachment HAWLEs, Solicitor General, moved for an attachment upon 
which entitles the alias mandamus. * * ES 
=o e | 3 3 
images is on the HOLT, r ſaid, It bath been ſometimes granted in 
luna ; that the like caſe, but not frequently. And there were two forts of 
which puniſt es attachments upon 2 mandatory writ; the one intitles the party to 
the Sontempt is  - 8 and ſt be 5 3 
en the ali. bis action for damages, and that muſt be upon the pluries (a); 
Ante, 164. and the other puniſhes the contempt, which may be on the alias. 
So is the attachment upon a prohibition, which is the caſe in Crate; 
and here they took a pluries, and no attachment. 


{a} x. Cro. 559. 


Caſe Col. I The King againft Bell. 

n PELL was bound by recognizance to appear here for printing a 
— B ſeditious libel Suerrin; the Scots colony at Darien; and i 
indi@ment be- appearing an indictment had been found againſt him at THE OLD 
js found. BAIIEX, which he had traverſed, and was to anſwer there, his 

Z attendance was diſcharged here, 5 | 


Anonymous, 


| Eaſter Term, 12. Will. 3. In B. R. | 3491 


Anonymous. Caſe 692. 


F THE PLAINTIFF, after judgment, does own fatif- Plaintiff not s 


faction by parol, yet we never do compel him to do it by deed, vonteſs fatisface 
if * the defendant does not releaſe errors; for if 8 were 3 unleſs — 


afterward reverſed, the plaintiff would be conclu een | 
Stout againſt Marſon and Cowper. - _ Cafe 603. 
ON THE DAY on which an appeal was returnable it was moved, Onwritreturn= 
that the appellant ſhould be dzmanded. OS | — | 


| Cura. There is no writ returned, ſo no appeal pending; ed, and on his 

and the ſheriff has all this day, fitting the Court, to make a return. vot coming the 
Bur IT WAS AGREED, that if the writ were returned, they might ws 9525 
come and have the appellant demanded; and if he did not come, mY 


they ſhould be diſcharged. | 


And a motion for the appellant, that the ſheriff ſhould return his 
writ, was denied, there being no affidavit that it was delivered to the 


ſheriff, 


Sprag againſt Richardſon. Caſe 604. 


ARVULE or COURT was for the ſheriff to ſhew cauſe, upon his Sheriff ordered 
perſonal attendance, why he ſhould not pay money levied on to pay money 
execution. 5 ; Foes on a fled 
And upon affidavit of ſervice, Nox THEY moved for a new rule 
abſolutely to pay the money, let the Court deal with him as they 
pleaſed. =. ED | a 


But the affidavit being defective, they were ordered to amend it. 


| Butler againſt Rews. | Caſe bog, 
A CTION for a falſe return to a mandamus was brought by two -,, | 
A churchwardens a); and moved in arreft of e that it Ry an action 
could not be, becauſe the fees of the one were not the fees of the for a falſe retutn 
other, but ſever l. REES to mandams, 


: Ante, 332. 
Cura adviſare vult. 3 
(a) See Rex v. Town of Andover, ante, 333. 
The King againſi Hays. 825 Caſe 606. 


| AN onpzn or SESSIONS was made for the diſcharging an The cons 

* * apprentice from his maſter upon the ſtatute of 5. Ez. c. 4. may make an 

and two exceptions taken to it. PE hen ore 99 

VVV 7 Pins x, an apprentice.” 
is F086 15 


Eaſter Term, 12. Will. 3. In B. R. 


Tux KIs FiRsT, That the firſt proceeding was at the quarter ſeſſions, 

againſt whereas 1t ought to have begun by complaint to two juſtices and 

Har for this the caſa of Hawkſwarth u. Hillary (a) was cited; to which 
was oppaſed 1. Vent. 14. . 


SECOND EXCEPTION, That it appeared the maſter was not pre- 
ſent (35). | | De 


HoLT, Chief Fufiice, was then ſtrongly againſt the order upon 
9350 ] the firſt exception, for that they ought to have followed the 
* method {et taem by the ſtatute; for the Legiſla ure thought conve- 

nient that endeavours of juſtices of peace ſhould be firſt uſed; and 
if the party of whom complaint was had not complied with the juſ- 

tice's propoſal, then that he ſhould give a bond to appear at ſeſſions, 

and that is as it were by appeal: but if the party had promiſed ta 

obey the juſtice of peac&s orders, but afterwards would not ſtand ta 

them, the only wav was to complain de nov, &c. and the juſtice ta 

attach him, and bind him to the ſeſhons. | | 


Bur xorE, In Trinity Term 1701, in the caſes of The King v. 
F Cai c) and The King v. Fenwick (d), it was unanimouſly re- 
otved, the order made at ſeſſions at the firſt ſtep was good and 
HoLrT, Chief Fufftice, ſaid, he was brought ta that reſolution rather 
from the neecſſity of the thing, the practice being all fo, than any 

reaſon he ſaw for it (e). | | | > 5 


a (a) 1. Saund. 314. S. C 1. Mod. 2. („) Salk. 68. Poſt. 553. 
| (5) See Ditton's Cafe, 2. Salk. 491.  (&) See poſt. 553. notes.” : | 
that the ſeſſions may diſcharge an appren- (e) See Rex v. Dillon, poſt. 493 Rex 
ice although the maſter do not appear. v. Davis, 2. Stra. 704. Rex v. Heaſc, 
—Byt fce Reg. v. Rutter, 1. Conſt. man, Ann. Rep. 101. 8 C. Stra 1914, 
P. L. 313. Rex v. Gil, 2. Stra. 143. and Mr. Conſt's P. L. 3 vol. 573. to 517, 
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| Cafe 607. Creamer againſt Wickett. 


Fo an act on in IN ASSAULT AXD BATTERY, the defendant pleaded in abatement 
e court of 1 another action for the fame cauſe pending in this court; ta 

i „ — which © nul tiel record” was replied, and © habetur tale record” 
ad ancthet Fe joined; and the plaintiff ſigned his judgment for want of a 
ien pending Pied. e ; | ; E 1s 

fr the fame | SA | NO + 

Auf in the ſime And a rule granted to ſhew cauſe why @ ꝛbrit of engziry ſhould 

court; the phin- not be executed. 5 7 EE us | ; 


noel Sn $4 Nor THEY ſhewed for cauſe, that a record of this court being 
ard if the entry pleaded, and ©« nl tiel record” replied, there was a full iſſue joined; 
5 rin and therefore by the courſe of the Court the plaintiff could not ſign 
„ ee e bis judgment till he had paid the defendant's attorney for entering 
ö Dare CH . 8 : 

| © ſuper inſpetFore his plea. #ide Dy. 228. CG. Ent. 138. py | 

* i. wig 2 T HE WHOLE QUESTION was, Whether, after a record of the 
4 demurrer to it fame court pleaded, it were proper to plead nul tiel record. and to 
is bad; but the plaintiff cannot fign final judgment by ril dicit, for want of the defendant's paying fer 
whe plea.— S. C. Carth. 517. S. C. 1. Ld. Ray. 550. 2. Will. 113. 367. 


. | join 
jo 


Eaſter Term, 12. Will. 3. 0 


join iſſue upon it, or that the defendant might demur to the repli- Or 
cation? N W 
: | | : WICKETT. 
NorTHEY urged, that if a record of the ſame court be-pleaded, — 
the plaintiff may immediately crave oyer of it ; and if the defendant 
do not grant it, or produce the record, there is an end of the plea. . 


Q lad fuit conceſſum PER Cur. Vide 5. Hen. 7. 24. 


But if it be a record of another court, the way is to reply nul tre! 

record. and then day is given to bring it in: but that it was a doubt 

in antient Books, whether nul tiel record. might be pleaded to a 

record of the ſame court; and that it might, he quoted the caſe of 

Buck v. Pierce (a), where the queſtion was upon * ſuch a plea ® f 351 J 
pleaded, and day given to bes 5 the record, and it not produced, © | 

| whether that were a failure. Vide 256. H. G. Rot. 424. 1. Inft, 

157 | at 

And per Hort, Chief Fuſtice, It has obtained, that when a record 

is pleaded in the ſame court, they may reply nul. tiel record.; but 

the proper way is to crave ayer, and then a day is given. And he 

faid, a record might be pleaded by way of inducement, which is not 

traverfable; and to it nul tiel record. is no plea : ſo if record of an Vide 1. Sand. 

inferior court be pleaded it is not traverſable, becauſe not a good 97s 9, a 


plea, 1 55 de might. 


And the caſe being again moved, it was held PER Cu. Difference 
that the defendant ought not to rejoin and ſay, habetur tale recurdum, Where it is a re- 
for the entry upon pleading a record of this court is, © guza Cur. . 
„ Aumini reg. adviſar. vult, &c. ideo dies datus eft, &c.” to produce ofanother court? 
the record; and if upon ſearch the record be found, then the fame Ange wet 
is ſhewn in court, and thereupon judgment; or if the record be 266. * 5 
not found, then there is an entry of ſearch, and no record found, 
and thereupon judgment of reſpondeas ouſter. So there are two 
ways of replying when a record of the ſame court is pleaded, either 
to reply nul tiel record. as is done here, or to crave oyer of it; and 
they relied on the caſe in Dy. 228. And to what purpoſe ſhould 
one join iſſue upon the being of a record of this Court when we 
have them all þefore us, and may preſently know the matter ? and 
the difference is between a record of this court and of another 
court. : | if . c F 
And judgment final being entered was ſet afide, becauſe failure 
of record is not peremptory ; and it being upon a doubt of practice 
Nn Pi on EE TRE nr i Op 5 


(a) Mich. Term, 8. Vill. 3. 


- againſt Wats. e Caſe 608, 


IN DEBT AGAINST BAIL the queſtion was, Whether they ſhould In debt agai 
be admitted to ſurrender the principal, as they might upon a bal, — 
feire facias upon two nihils returned? and it ſeemed reaſonable Pins y 230 ſurren. 
they thould, and made a rule of court, 8 | 3s 

+ Þ + 3x rs wa Jenn Anonymous, 759% Pre 
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Eaſter Term, 12. Will. 3. In B. R. 


Cale bog. Anonymons. 


Scire fecia on 2 SNR FACIAS recited a judgment in the time of the king, 
wrong Jude- = which in truth was in the time of the king and queen, and ſo 


> no judgment to warrant it 5 and judgment upon return of nibili. 


CuxrA. In ſtrictneſs we ought to put them to audita guerelna; 
but we generally relieve them upon motion, and the judgment on 
the ſcire facigs was ſet aſide; and ordered, that the money levied 
by a fferf fucias thereupon ſhould he refunded. | 


* [352] 8 | 
| Caſe 610. * Horn again Luines. 


If, to an aver JN REPLEYIN, the defendant intitles J. S. to arent-charge of one 
in replevin fer 1 hundred pounds a-year in the place WHERE: and makes cony., 
3 ene ſance as his ſervaut for a year's rent arrear at ſuch a time. | 
>» 192 i | > OR 
* the cctencant. The plaintiff replies, that as to fifty pounds, part of the ſaid rent 
= = OY ſuppoſzd to be due at ſuch a time, de 77jurid fug, &c. ARBSQUE Hoc, 
= wrong, Age that there was Tens arriere, et hoc parat eft werificare z and as to 
* be, that any the other fifty pounds, a readineſs for payment of it at the day of pay. 
« thing was in ment; and that he always was, and tilt is, ready to pay it, 


« arrear, * fuch e profert in cur. et petit judicium de damnis. 
pka muſt con- p ofe 7 / : 


clude te te The plaintiff by his bailiff takes the money out of court, and 
e and not traverſes his being always ready, &c. and demurs to the firſt plea 
ee, ſpecially, becauſe that making à complete general iſſue, he ought to 
S. C. 1. Id Ray. have concluded to the country, and not with an averment ; for it was 


22 > Sa. 2 reed, that if they could not plead it without an inducement he 
883. muſt have concluded with a traverſe ; but this was no more than 
S. C. 3 Salk. © rzens arriere, and therefore pleadable as ſuch, and then he ought 
273- 344 356- to conclude to the country; and that not concluding to the country 


c. att. 233- where one ought was fatal, was quoted 2. Saund. 188. 


SECOND EXCEPTION, That the other part of the plea was badi 

| becauſe he demands judgment de damnis; for if there be anything 
due to us, we have cauſe of diftrefs, and then he can have no da- 
mages; for if I diſtrain for two things, and I have caufe for the one 
and not for the other, if 1 for any one of them I fhall have 
return for both. Hob. 133. But if J diſtrain two ſeveral diſtreſſes 
for two feveral cauſes, as ſuppoſe two korſes, one for treſpaſs and 
the other for reat; there juſtifying for one intitles me to a return 
for one only; and the plaintiff ſhall recover damages for the other, 


ANOTHER POINT in this caſe was, Whether, after taking the 
money out of court, he could plead a demand, and refuſal after, or 
| traverſe the tender, &c. for damages ?- and that he could not was 
. quoted, Cre. Fac. 126. 21. Edu. 4. pl. 25. pl. 39. full in point. 
J. Int. 107. 4. ß DT poſs + bl 


Sutra 


Eaſter Term, 12. Will. z. In B. R. 
Hos 


Ontra theſe precedents were urged, where, after money taten : 
out, the plaintiff replied for damages, Ahton, Dabt, 273. Mich. 22 
firm, 14. Fac. 1. Roll 1718. Raft. 159. lib. pl. 159. 

Rafe tit. Meſne,” 7. = 
* OF THE OTHER SIDE if was anſwered, that the plaintiff could * [ 353 ] ; 
not receive it but as it was tendered; and that it was tendered in | 
diſcharge of damages. 5 „„ 


And that what amounts ts the general iſſue may be pleaded with 
an ABSQUE Hoc, they i. ſiſted upon the cale in 3. Lean 239. Kel. 


74. | | 
Pex Curtam. When money upon a plea is taken out of Whetimoteyon 
: a plea is taken 


tourt, the judgment is, © eat inde guietus fine dis; for when the t t mag! 
defendant brings in the money, tae plaintiff, by taking it out, the judgment is 
agrees with the defendant's ail:2ation. And they faid, they knew ear inde fine die. 
no caſe where damages are only acceſſary; and tae plaintiff by his, Co. 126. 
own act bars himſe:f from judgment for the prineipa!, that he {hall 

have judgment for the acceſſary. But in ejectment, where the term 

is expited during the plea, it is otherwiſe. And as to one half- 

year's rent, whereof he pleads a tender, if he had pizaded a tender 

right it had been a good plea, according to Hab. 207. for he could 

not diſtrain afterward without making a demand ia caſ of rent 

charge or ſecx. 5 | | 


Then ſuppcfe the tender be well pleaded, the bringing the money Bringing money 
into court is ſuperfluous in caſe of an avowry; but in debt upon e court on.” 
; render cf rent 


4 , : 8 
bill or bond, tender et adhus parat. is the plea, and there it is ;. e 


neceſſary to bring the money into court to fave damages. But the ayowry, but in 
money is not demanded here, for it is a replevin for goods; and the debt on bord 4s 
queſtion only is, Whether he had a right to diſtrain ? for if he had neceſſary to fave 
not, there ought to be damages againſt him, and no return; if he gs. 
had, he ought to have return of the diſtreſs. | | 


But here there was no tender pleaded, but only paratus fuit In tender of rend 
on the land; for be the grantee preſent or abſent, there ought to be 9 ould be 
an obtulit pleaded, and that he did not come to receive it. And if 
your plea be bad, as queſtionleſs it is, and you bring money into Vide 2 Cro.14. 
court, and their bailiff take it out, both your bringing it in, and . 38. 
their taking it out, is impertinent; and ſince your plea is bad, 
what he ſays after is not material; for here is a good avowry, and 
no good anſwer to it; for though he never did demand, yet if you 
never did tender he may diſtrain without any demand at all; and 
to make the diſtreſs tortious, you ſhould have pleaded 2 tender; and 
therefore, though money be brought into court by you, and taken 
out by them, we ought to award a return. Take advantage of the 
money's being taken aut as you can. 


Then as to the traverſe, that the diſtreſs was de ixj uri fud pro- 


prid, ABSQUE HOC, that there was aliguid aretro, the * queſtion ® [ 354 ] | 


IS, Whether it be well pleaded ? It is the fame as rims arriere, 
and riens arriere is the general iſſue in an avowry ; for the lord 
jaſtißes becauſe there is fo much rent behind, and the tenant pleads 


riens 


Eaſter Term, 12. Will. 4. In B. R. 


Henn Trens arriere, et de bac, Sc. which is the proper way; and inſteid 
againſ® of this you come with a circumlocution of an inducement, and an 
Lux zs. gu 2 and this, though it be but form, yet it is legal form, and 

; ſuch as the law will have obſerved. ' 
Where the ge- And where one pleads a general ue ſpecially, without g1ving 
neral iffueis ſpe · colaur, it is good cauſe of demurrer ; and yet that is but form; fo; 
cially pleaded, if if he had pleaded the general iſſue, he might Have given the ſpecial 
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5 colour be not matter in evidence; but here your intent by this ſpecial plea was to 
1 | 8 2 5 3 have forced them to reply, by which you would inconvenience them; 
f 2  —_ for if you had pleaded the general iflue, there had been an end of 
. . RE pleading.” Huiſh's Caſe (a). An audita qaerela upon a defeaſance of 

A — a recognizance; and it was for payment of money at ſuch à day; 


* 
n 
Nip 


a. Cro 14. and pleaded, that he was ready at the place, and tendered it, &c.: 
Vet 38. the plaintiff pleads, that he was at the place ready to receive, 

| ABSQUE HOC, that the other was there to tender; and held the plea 

was bad upon the reaſons ſupra. So obtulit is abſolurely neceſſary, 
and paratus not ſufficient. Secondly, the bringing the money into 
court does not abate the writ. Thirdly, In replevin there needs no 
profert in cur. becauſe you do not demand the thing itſelf. Fourthly, 
Kiens arriere is the general iſſue, and therefore to be pleaded and 
concludedſo ; and though pleading it ſpecially be but form, yet for 
avoiding prolixity in pleading it is bad on demurrer. e 
And PER CURIAM, The plaintiff had judgment on both pleas, 
HoLT, Chief Fuſtice, ſaid, that it was not yet ſettled whether 

after return irrepleviſable, if the party tender arrear to the bailiff, it 
be good to intitle him to action for detainer againſt principal; 
though it be ſo ſettled in cafe of tender to principal in Carpenter's 
Caſe (B). And he ſaid, that he was not ſatisfied with P:lkenter's 
Gafſe (c) in that point; for if bail may not diſtrain, nor receive 

| money tendered, why ſnall his receipt abate a writ ! 
Ante, 8. 158. NorkE, In this caſe, upon the point of pleading of tender, this 
Wore diverſity. diverſity was taken by HoLT, Chief Fuſtice, that tender at the da 
is no pla to a ſingle bill, but only in bar of damages; in whi 

- caſe you muſt plead it before impariance, with a © touts temps et 

* uncore prift et profert, Sc.; but tender at the time is a good 

plea to a penal bend in bar, becauſe it faves the forfeiture, and thera- 

fore may be after imparlance (a). 7 2 
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(a) 3. Cro. 5 54. | lateral thing, and not where it is for pay. 
(b) 3. Co. 145. 2. Roll. Abr. 56 1 ment of money. But vide the caſe in 
(e) Cro. Eliz. £13. 5. Co. 76. Co. Dyer, 3c. a. that in cate of a bond for 

Ent. 6c2. payment of money ke may plead tender 

(Ad) Sed vide v. Int. 207. a. 21. Fdww.q. et wncire frift after imparlance. —NoTz ts 

25. pl. 39. This ſeems to hold only the firmer edition. 55 


*[ 355] 


* where the penal bond is for doing a col 
Caſe 611. ; The King againſt Hatcher. | | 
Information for TJATCHER, 2 Clert in Chancery, was committed by my Lord 
putting wax 0 Keeper for ſending writs into the country with ſoft yellow wax 


writs not being upon them, without being ſealed by the great ſeal, as if they had 
es x been actually ſealed; and this was faid to be a very high miſde- 
| N eanor 
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| meanor, and next to counterfeiting the ſeal; and he was bound Tus Kix 
himſelf in one thouſand pounds, and two more in five hundred 1 8 
pounds each, for his appearance, in order to an information. we 


Pullen againſt Purbeck. | Cale 612. 


N ELEGIT was ſued about eight years before, and a return of — 4 exits 
_- ; i 5 5 3 Tha th def. dan tlie eri ff return 
an extent thereupon filed then thus: t the defendant that the defend. 


« was poſſeſſed of chattels to ſuch a value, which he had taken in ant was ſeiſedot 
execution; that beſides, the defendant was ſeiſed of a certain Cloſe wo farms, the 
« called A of the yearly value of fifty pounds a- year; and of acloſę one 2 forty 
« called B. of the value of five pounds a- year; and of a third cloſe Ange e, es 
« of the value of fifty pounds a-year ; and fo found by the inquiſi- iy pounds 2 
tion; and had no more lands or tenements at the time of the year, and chat 
« judgment, or at any time ſince; that he delivered to the plaintiff be had delivered 


« ˖ 4 11guam liber. tenemen. c.“ to the plaintiff 
© the ſaid cloſe of A. and C. to hold tanguam li e. e 


All this being filed on record, the plaintiff never having entered fixty pounds a- 

by virtue cf it, ſues out this ſpecial ſcire facias, ſuggeiting all this Co Nee 
| . : EP HEE 

matter. To which the defendant demurred. | 2 e 

3 „ ritf cannot deli. 

Tars CASE was argued ſeveral times by CHEATHAM yer the ver more than a 


defendant, and NoRTHEY for the plaintiff, this Term (5). ny en de- 
For the plaintiff was quoted Hab. 47. that if execution be ſued, lands (a) ; and 
and executed by elegit of lands not extendibl= by virtue of it, yet the therefore the 
execution ſnall not be thereby merely void; but if the party has gs . 
any remedy, it muſt be by audit querela, 1. Noll. Abr. 104. ot 4 fett ug 
And he ſaid, that though it might be ſaid that ſuch execution be of execution. 
void in ſome Books, that is to be underſtood it may be avoided or 
voidable ; and that ought to be before filing of the return; and he [ 356 ] 
quoted 1. Hen, 5. c. 5. and . and 1. & 13. Eliz. where that word s. C. 1. Vent, 
is to be ſo underſtood in an act of parliament; and relied on Hale's 259. 
opinion, 1. Sid. 239. that ſuch extent of more than a moiety was So 2. Salk. 
* unavoidable, after return filed. 2. Ii. 296. that an extent OST carb. 453 
once filed cannot be ſet aſide, as it may before filing an examination, 8. C. 1. 1.4. Ray: 
ifthe Court ſee occaſion. 1. Edw. 3 pl. 44. 49. Bro. Extent, 5. 346. 118. 
Fitz. Extent, 2. 1. Sid. 356. 1. Roll. Rep. 89. 3. Cro. 310. Cro. Jac. 12. 
A new elegit was granted, upon ſurmiſe of more lands than were get a 
extended; but if that had not been ſurmiſed upon return of the | Sid. 3 3 
firſt, a ſecond elegit would have been merely void. Hide 15. Hen. 7. 1. Vent. 2 39. 
15. that after elegit the party cannot have a capias or ſieri ſacias. Dalt. Sh. 135. 


Fitz, Extent, 16. 2. Bac. Ab.349« 
: Doug“. 472. 
Tidd's Pra. 
(a) But upon an elegit the ſheriff ĩs no: of the whole. Den, Leſſre of Taylor, v. 754» 
bound to deliver a moiety of each parti- | The Earl of Abingdon, Doual. 472. 
eular tenement and farm, but only certain (5) See peſt. 366. a f-cond argu- 
tenements, &. making in valke a moiety ment. 
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— be — tended, he is thereby concluded. If office find a man has twenty 
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kuren To which it was anſwered by NorTHE, that a man's judy: 
n ment ought to be ſatisfied ; ſo a man ſhall have fer: facias in in- 
Pusnzcx. fiftum, till the debt be ſatisfied; with this difference, that the 
laſt muſt always recite the former, and what is levied by them, 
Poſtea 359. 364. that the defendant may not be overcharged. And as to elzgit; he 
took this difference: FIRST, If there be any error not apparent 
on the face of the return, that.may be rectified, upon examination, 
before it be filed: otherwiſe the filing is concluſive ; but if ths 
error be apparent on the record, that may be taken advantage of 
at any time: As if office find a man has twenty acres, when in 
truth he has but ten; if that be not avoided before filing. the part 
is without redreſs, if it do not appear on the face of the return. 
Here we are proper this way, for if we had brought a writ of 
error, it would be objected, that this is an error fo our advantage, 
and therefore not aſſignable by us: and by the rules of authorities, 
where one does lefs than his authority, of entire thing, it ſhall be 
void for all; and if he exceed his authority, it ſhall bs fa too; 
and here it appears he exceeded his authority, by extending more 
than a moiety ; and if we had entered here, we ſhould be found 
Vide Mo. 19. treſpaſſers in an ejectment ; becauſe the extent is void in itſelf; and 
Sui. he quoted 1. Sid. gt. that if more than a moiety be extended, it is 
merely void; 1. Vent. 259. upon the diverſity above-mentioned; 
and he concluded by faying, that if we ſhall be eſtopped to fay 
againſt the record, that the extent is good, in treſpaſs or ejed- 
ment againſt us, wiy may not we fay with the record, that it is 


dad. 


Hor r, Chief Juſtice. If one has judgment for twenty pounds 

and ſues elegit, and the ſheriff returns, that he has levied ten 

pounds of his goods and chattels, and that he has no lands; and 

_ afterwards lands come to him, the plaintiff ſhall have a ſcire facias 

to extend thoſe lands; for it is the extending the lands, and not 

we | ] the ſuing the writ, that concludes ; and there, if one ſue an“ elegit 
3 i | 

ik ob oo. againſt one, and return is made that he has no Jands, he may ſue 

any new execution; but if lands to ever ſo ſmall a value be ex- 


lands, may have acres, when in truth he has but ten, and thoſe ten are extended, 


a new execu- the execution is good, while it ſtands; but be ſeemed to be of 


na as opinion, he might be relieved by audita guerela. But if there be 
he is concluded. tO judgments of one hundred pounds each, and elegil on one, 
and inquiſition finds he has twenty acres, and ten of them are ex- 
tended ; and then an e/egit is ſued upon the other, and inquiſition 
finds he has twenty acres, and thereupon the other ten acres are 


extended, no audita grerela lies. 
At which Sik B. SHOWER, at the bar, ſhook his head; 
Whereupon Hol r, Chief Fuſtice, ſaid, on his word it was 
true. 3 , a 


7. Sid. 97. 239. And THEY ALT. AGREED, that if it appeared on the record ta 
1. Ven. 359. be void, it might be given in evidence. Fo 
| - 


. © ER” TY TT CO OE a 
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And Hour, Chief Fuſtice, (aid, it would be hard to avoid it by 
culita querela, for that would pull _ap all by the roots. 


* . 


. Tais casE was next argued: in another Term; by SIR B. 


SuowER for the defendant, and CHESHIRE for the þp/aintiff | +: 


4 : : 74 E % f A \ ' 1 8 , 29010 2 7 + p10 fr 

SuowER. This ſort of execution was not at common law, 
> * 7 . 

but created by the ſtatute of Meſtminſter the Second, c. 18. as ap- 
oh TT > ; „ aq 

pears by the ſtature, 1. /»ft. 394. Sir M illiam Harbert's Caſe (a); 

the common proceſs was only a fieri facias or a levari. So this ſta- 

tute gives a man a liberty of chooſing to have all his goods and chat- 


Pur LEX 
againſt 
PURBECK, 


* 
4 


tels, except, &c. and a moiety of lands and tenements ; and when 


once he determines that election, and the effect thereof appears on 
record, he ſhall never after betake himſelf to a new” remedy; but 
if he has judgment upon this, he may have any new execution he 
pleaſes, by capias, fieri facias, levari, or elegit ; which the law does 
not allow after election. Br. Elegit; after elegit one ſhall have 
na other proceſs. . 19. Hen. 6. 4. I. Rell. Abr. 904; 2. Roll. 
Rep. 8, 9, 77. And an elzgit- is a judgment in its nature; for 
after he has made this choice, it amounts to a judgment that he 
ſhall have all his goods and chattels, and mediztatem terræ; though 
there be na form of words importing an award of the Court, yet 
tie writ iſſuing'by virtue of the ſtatute, which tantamounts, as if 
the Court had ſaid © ſuper qua, Se.“ and therefore he can never 


be admitted to demand another execution generally; and here the © 


judgment, if any, mult be general, for the prayer is ſo; and judg- 
ment mutt be according to the prayer. lH 


 $:conDLY, They ſhould not make their prayer to have execu- 


tion as this is, generally, to have execution of the reſt of their 


debt; but it "ſhould be purſuant to their ſuggeſtion, * to have a 

new extent of 4 moiety, or a new elegit; fot though they would 
have the extent void, becauſe more than a moiety, yet the fault o 

the extent cannot avoid the prayer of an elegit, which has been 
made; therefore he ſhould have a ne one; for the ſubſequent act of 
the officer cannot alter the plaintiff's prayer; and they there per- 
haps will award them one, to do now well, what the officer has. 


done ill before. 


* 


Tump, This extent cannot be ſuppoſed void vide 1. Foll. 


3 ; 


Abr. 305. pl. 8. this very caſe in point; that extent was not void, 


but voidable by audita guerela; vide 3. Cro. 310. per POPHAM; 
if it appear that the plaintiff had extent by former elegit; which 
he accepted, he cannot have a new elegit; and if he take one it 
will be void; but upon a ſurmiſe of more or leſs lands upon the 
return of the firſt, he may have a new elegit; and as to its being 


* 


vaid or voidable he quoted Hob. 48. 1. Roll, Abr. 304. There | | 


are many caſes where extent ſhall be void; as if a ſtranger's land 

be extended; but the extent is of the defendant's lands, and if there 

be any Wrong, it is to him, and not to the plaintiff. 4. C. 67. 

| wy (a) 3. Co. 11. | 
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Voß. XII. If 
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nn "OW — 


* Pertz* If conuſee enter before any return of execution, he is a good te- 
3 2 againff nant, though the common way be to bring ejectment; yet if the 
. VABECK. ee . . ft | 
"$5 | _ plaintiff enter, he has a good title againſt every-body ; till debt 
* be ſatisfied; fo they may enter and hold here, after this return; 
= and if we had brought an audita guerela, it would only avoid the 
"Me | i ſurpluſage. 3 : | 
5 If extent be - Quod HoLT, Chief Fuſtice negavit; for he ſaid, it would avoid 
© m__ Ig all, and make him account for the mean profits. a WR 
; 8 Hy mean In Dawſon v. Jefferſon (a), a venire facias to try an iſſue ; the 
| profits, jury find more than was put in iſſue, and void only for ſurpluſage, and 


a new venire facias ſhall not go; for where an authority isexc 

all ſhall not be void, but only the exceſs ; but where the ſheriff has 
no authority at all, it is not ſo; as where he extends land of a 
ſtranger; and a new elegit they cannot have for lands only; and 
they have all his goods already, and no ſuggeſtion that he has any 
fince. He concluded, that there was no judicial opinion againſt 
him; for 1. Vent. 295. was only a ſaying upon motion; and that 
3. Keb. 313. was but the fame caſe; and that none will diſpute 
but the defendant may have an audita quereia here; which ſhews 

the extent is not merely void. | 55 
CHESHIRE contra. The firſt execution is void ; for the elegih 
S [ 359 ] by the ſtatute, is a new authority to the ſheriff; which, & by rule 
f of authorities, ought to be purſued ſtrictly, or elſe what is done 
upon it is void; notwithſtanding the favour the law gives to ex- 
F ecutions. If the ſheriff had extended all the defendant's land, 
7. Vent. 289. that had been merely void, becauſe he had exceeded his authority, 
2. Sid. 91. 230. and that he does by extending anything more, as well as by ex- 
1. Brownl. 96. tending all. 1. Vent. 259. Offce of e 135. 12. Edu. 4. 2 
Br. Elegit, 14. Of two acres the ſheriff may extend one; or of 
4. Lev. 160. two manors one, if they be of equal value; but a void act is not 
capable of a magis et minus. An act of parliament, introductive 
of a new law in the affirmative, is negative of what is not expreſ- 
ſed therein. Plot. 109. 113. 206. Hob. 298. So has the con- 
ſtruction been made upon another branch, which impowers the 
ſheriff to take all the party's goods and chattels, except averia 
carucæ; and if he take them, treſpaſs will lie againſt him. 2. Irft, 
133. 395, 396. Elegit lies not againſt an infant, though there be 
no exception of infancy in the ſtatute; becauſe the privilege of 
infancy ſhall not be taken away by afirmative words: So if treſ- 
paſs lies for taking averia caruce, becauſe of the exception of the 
ſtatute, this being an affirmative law, &c. is the ſame as if there 
Ante, p 356. were an exception of a moiety. Where there is any matter dehors 
Ponta, 363. which may avoid the extent, that muſt be complained of before 
return led, or by audita querela, becauſe the fact may be contro- 
verted. But where it appears on record of the return filed, it isa 
felo de ſe, and needs no more to ſhew it ill done; as if judgment 
were, that the ſheriff ſhould extend more than a moiety, it would 


(2) 3. Keb. 243 | 
0 be 
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be ill. As for the caſe of Roto v. Weiks (a), there is no reaſon 
given for it; and a man may be over cautious; and bring audita 


purpoſe, 


acquieſced for nine years. I ANSWER, That depends upon this, 
| whether the extent be void or yoidable; if only voidable, it is 
zgainſt me; if void, that muſt be abſolutely void, or void or void- 
He at election; if void or voidable, our acceptance makes it 
good; if abſolutely void, as J contend it is, no act or acceptance 


ood by confirmation. If tenant in tail make a leaſe not warrant- 

ed by the ſtatute, it is void or voidable, at the election of the iſſue. 
But this is not an ge conveyance of an intereft ; but we fay 
2 void execution of a ® proteſs of law, which we can no more 
make good, than we can make a good one void. If no land be 
extended upon an elegit, it is only in nature of a ſcire facias ; 
vide Hob. ubi ſupra; and if we are bound by acceptance of more 
than a moiety, they ought to be ſo too; for it were abſurd we 
ſhould be tied, and they looſe ; and by this argument, acceptance 
of the whole would be good. A deed indeed may be good againſt 
one, and void againft another; good againſt one's felf; and void 
as to privies; as deed of non compos is good againſt himfelf, and 
void againſt heirs, executors, &c. but the reaſon of that is a par- 


pared to inferior juriſdiftion; as in cafe of proceeding in THE 
MARSHALSEA, where they have not juriſdiction, he ma againſt 
his own ſuit ſay, that they are void. 2. Cre. 353. 2 787. 
Prohibition to ſtay the parts own ſuit, and yet there jurifdiction 
might be made. Fernor's Caſe (b); If jointure be made for 
life of huſband, remainder to another for life ; remainder to wife 
for life, for her jointure 3 though he in remainder die, living 
huſbaiid, and that after the huſband's life the wife enters, it is not 
thereby made a good jointure ; becaufe at firſt creating it was not 

2 good jointure. If a perſon qualified to keep two chaplains, re- 
tain three, and one of them dies before any of them is advanced to 


becauſe of the original ill retainer, being not purſuant to the au- 
thority of the ftatute (c). If a biſhop make a leaſe for four lives, 
and one of the lives expire, biſhop dies, his ſucceſſor ſhall avoid 
it, though it have all the qualifications except a legal commence- 
ment; but that exceeding the authority given by ftatute, it is void 


of the major part of the chapter, but they aſſented to it after, yet 


(a) 1. Dany. Abr. 629. d (4) 10. co. 32. 
0 4 Co. 1, (% Davis Rep--44. 48, 


le) 4. Co. 9. 


querela without neceffity ; vide Hetl. 66. Lit. Rep. 77. to this 


Ir Was on JECTED, that we have accepted this extent, and have 


of ours can help it z as vide I. Inſt. 300. a thing may be made 


a benefice, yet none of the other two are qualified for a plurality, 


it was void (e). If after the ſtatute of 11. Hen. 7. he in reverts 


„„ b 


PvrtLth 
againſt 
Prasser. 


*[ 360 ] 


ticular maxim in law, that a perſon of full age ſhall not ftultify 
bimſelf; but that caſe is not like ours, which can better be com- 


for all (d). The dean put his feal to a leafe, without the conſent 
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Porz ſion releaſe to alienee of wife, without his conſent, the releaſe ig 
again void; becauſe it appears not of record. If upon the flatute of 
Ain Burneil, lands be extended at too high a rate, the conuſee 
may pray that extender may take them at that rate, and pay him; 
and thereupon the ſheriff may deliver the land to the extenders (a): 
* [ 361 ] but there the party * muſt make his challenge at the firſt day of 
return, becauſe he has an election to except, or take the land (5). 
We cannot be eſtopped here, becauſe a void act cannot work an 
eſtoppel. 14. Hen. 7. (4.) 22. Hard. 465. No record eſtops, 
if the Court has not juriſdiction; and every eſtoppel is reciprocal, 
1. Inf. 352. Eſtoppels mutt either bind both or neither; ſo.if 
they be not bound, if we ſhould bring an ejectment, we cannot be 
CST TT | | | 
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\ :HoLT, Chief Fuſtice, upon the argument now, ſaid. that what 
ſtuck with him moſt was the acceptance and length of time; for 
the ſheriff returned that he had delivered the land in execution, 
which imports an acceptance, and now he comes to avoid his ac- 
ceptance after fo long time; and where one comes to difapprove 
an extent upon a ſtatute-merchant, he mult fay, that he has not 
accepted. So here, why ſhould he not come and ſhew that more 
than a moiety was extended? and if the ſheriff will return “ Ji. 
« ravi parti“ where he refuſes to accept, an action will lie againſt 
him for a falſe return. And though it be a rule that things 19% 
facto void cannot be made good by acceptance, yet it is not with- 
out exception; as if tenant in tail make a leaſe to commence in 
Futura, and die before the day, and the leſſee enter, the iflue in 
tail my have treſpaſs againſt him, or he may by acceptance make 
it good. If tenant in tail make a leaſe to commence in futuro, 
and afterward make a feoftment in fee, and the leaſe commences, 
the feoffee may avoid it, or make it good by acceptance. If a 
tenant in tail of a rent grant it in fee, it is void by his death; but 
if the iſſue affirm it to be good, and bring a ormedon, he may be 
barred dy warranty. If the land of one purchaſor be extended, 
and the lands of another purchaſor omitted, if he whoſe land is 
+ extended bring audita guerela, he ſhall avoid the whole; and there 
are two writs in ſuch caſes; the one an audita querela, the other 
only for contribution: And he faid, the caſe in Browniow may be 
good or bad law, as it is put; for if there be two judgments, and 
1 the defendant is ſeiſed of twenty acres, and a moiety of them is 
extended upon one, and an extent goes upon the other; and in- 
quifition thereupon finds him ſeiſed of twenty acres, without any 
notice of the former extent, and hereupon the other moiety is ex- 
tended; this is well, though in truth a moiety of the remaining 
moiety ought to be extended. And if the land of one purcbaſor 
_ only. be extended, the plaintiff has no remedy ; yet the defendant 
[ 262 ] has remedy by audita querela, and will make the plaintiff * account 
to him for all the mean profits. If there be two bound jointly - 
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and ſeverally in a bond, and one of them is ſued firſt, and judgment 
is againſt him, and the other is ſued, and judgment likewiſe againſt 
dim, the firſt is taken in execution, and after elegit aguinlt the 


other, whereupon- his lands are extended; the firſt ſhall be dif- - 


charged upon audita, querela, | 


PraTT, Serjeant, in Trinity Term after, argued for the de- 
fendant, and HALL, Serjcant, for the plaintiff. | | 


PRATT argued that the extent was not merely void; and that 


jf it were void, or voidable at election, it was only fo at the elec- 
tion of the defendant, and not of the plaintiff; and this being a 


juſt debt, which the defendant muſt pay one time or other, he 


may think it. an ac vantage to have more than a moiety of his land 
extended, for that the incumbrance may be the ſooner diſcharged; 
and that this was agreeable to the reaſon of the law in other caſes; 
as in caſe of an infant, who, wanting underſtanding to contract, 
cannot by any act of his bind himſelf, except for neceſſaries; yet 
he may make a leaſe, reſerving rent, which though void abſolutely, 
yet becauſe poſſibly it may be for his advantage, he may allow of 
it when he comes of age; or he may have treſpaſs againſtiJeſſee 
for entry 3 or bring debt for the rent, and make it good. 
18. Edw. 4. 1. 4. 2. 4 3. 6. 4. a. where in treſpaſs. the lefſee 
juſtified as leffee of plaintiff, who replied non-age in him at time 
of leaſe made; and adjudged he might have treſpaſs or debt for the 
rent. So of a ſale of goods by an infant, he may have treſpaſs 
for the taking, or debt upon the contract; and it is made a'quere, 
if an infant ſell a horſe, and take the money for him, whether he 
ſhould have treſpaſs; but if an infant make a feoffment and livery, 
it is not void, but voidable ; but if the livery be not by his own 
hands, it is void. So + a feme covert make a leaſe, it is void; but 
if ſhe join with her huſband in a leaſe of her land, it is at her 
election, after her huſband's death, to affirm or avoid it, becauſe 


it may be for her advantage: So here it may by poſſibility be for 


the advantage of the defendant to have more than a moiety ex- 
tended ; therefore he ought to have the election to affirm this 
extent or not; and this rule holds even upon conſtructions upon 
acts of parliament ; as by the ſtatute. De Donis, there is an expreſs 
diſability upon the donee or iſſues from alienating to bar the iſſue; 
and a tenant in tail has no more power to make a leaſe to bind the 
land after his death, than the ſheriff to extend more than a moiety, 
by this ſtatute ; yet if a tenant in tail make ſuch a leaſe, his iſſue 
* may make it good, if he pleaſe; becauſe it may poffibly be for 
his advantage ſo to do; and a ſucceſſor may make a leaſe 
not warranted by the diſabling ſtatute of Queen Elizabeth. It is 
objected, that the ſheriff has but a bare authority, which he muſt 
purſue ſtrictly, otherwiſe his act is intirely void; and what is al- 
together void, cannot be made good by any ſubſequent agree- 
ment; as in Pennant's Caſe (a), a leaſe for years, with condition 


8 8 the title of Harvey v. Oſwald, Moor, 456. Cro. Eliz. 553. 572. 
3. Co. 64. 


Porr 
againſt 


Pracr. 
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upon non-payment of rent at a day certain to be void, no ſubſe, 
quent acceptance will make ſuch a leaſe good; which caſe I agree 
to be law; for there the leſſor has made his election by demand. 
ing the rent, without which the leaſe had nat been void; and 
fince by his own act, viz. the demand, he has made the leaſe void, 
there is no reaſon that after, by another contrary act, he ſhould 
make it good. Another caſe is, where a tenant in tail makes leaſe, 
reſerving rent, and dies without iſſue, he in remainder cannot b 
acceptance make it good; which caſe I agree to be law, but not 
like this; for the rent reſerved, which is the recompence, cannot 
go to him in remainder for want of privity ; and fo it cannot be 
poſed for his advantage to have power to affirm the leaſe: Nor 
is the caſe of a tenant at will more like, for the leaſe is at will of 
both parties, and by conſequence muſt neceſſarily determine upon 
either party's ceaſing to have a will of continuing it. And, in 
many caſes, where one enters by colour of authority, without any 
right, yet if it be for the good of him that has right, he may make 
that colourable right, or act, good; as if one enter upon an in- 
fant, he may charge him as guardian, or bring diſſeiſin, at his 
eaſu e. If a man receive my rent, I may charge him as diſ- 
ſeiſor, or have account againſt him (3). So in an account for 
money received to the plaintiff's uſe, the defendant ſhall not be 
admitted to ſay, that he is a wrong-doer ; and therefore that ſuch 
an action will not lie againſt him. So if one enter into an office, 
he ſhall be looked upon as bailiff of the right owner, if he pleaſe; 
for if he, to whom a wrong is done, will take it as no wrong, the 
wrang-doer ſhall not have power to hinder himſelf from being 
charged, as one having Iawful title or authority; and his own ac- 
ceptance was fo binding, that though it were all evicted after, yet 
he had no remedy. I. Inſt. 289, 290. And, to fortify the ac- 
ceptance, he put the caſe, where a man takes a leaſe of his own 
land, it is good againſt him, and he ſhall pay rent“ becauſe of his 
acceptance by deed; ſo here it appears that he has accepted of 
Har, Serjeant, contra, divided the caſe into two points: 


Fist, Whether an elegit returned and filed here, ſhould bea 
r tn TIS 55 
_ SEconDLy, If it is not, whether the ſcire facias to have a new 

execution be good. NN 

As to THE FIRST, That the new elegit was void, the ſheriff 
having exceeded his authority; for, he ſaid, all authorities, whether 
judicial or miniſterial, or private by one perſon to another, muſt 

2— for when one bas no right to do a thing, but by a 

derivative power, he muſt ſhew he bas purſued his power; and 

eſpecially if the thing to be done be entire, and more is done than 
warranted by the power, all is void; and here the ſheriff had no 
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wer to extend more than a moiety, Vide 22. Edw. 4. 13. a, Furs 
the court of common pleas hold plea of murder, it is merely void, 5 age h 
19. Edw. 4. 8. e 105. Dyer, 135. 6. A citation in the PER * 
adwiralty for a cauſe ariſing within the body of the county: a ſuit in pyer. 
the ea where neither party is of the hotel. Sir 7. Davis, 
46, 47+ 10. Co. Caſe of Marſhalſea, March, 8. 10. And as to pri- 
vate authorities, he quoted 1. Jn/?. 303. 49, Sc. Cro. Car. 335. 
1. Leo. 35. 8. Co. 119. Plow. 393. Hard. 481. If com- 
miffioners of exciſe act beyond their commiſſion, they ceaſe to be 
officers pro tunc: ſo the eriff here exceeding the power giyen 
by writ, what he has done is juſt as if he had had no writ at all, 
7. Edi. 4. 4. 21. Hen. 7. 19. 2. Brownl. gh, 97. for 2. 
Elegit and other proceſs after elegit, and the whole void, becauſe 
exceeding authority. Cxo. Eliz. 160. Elegit, returned extent, 
but he could not deliver them, becauſe they were in execution 
upon prior extent; and thereupon the party took @ capias; and on 
debate held no ſuperſedeas ought to go, becauſe otherwiſe he could 
not have preſent fruit of his judgment. So in like manner here it 
appears we can have no benefit of the elegit; for if we enter upon 
this extent, we are treſpaſſers. 18. Edw. 4. 4. 1. Sid. 184. 
Keb. 105. 261. And he quoted Hob. 57. If a plaintiff take an 
elegit, and can have no fruit of it, he may take any other execu- | 
tion or have debt upon the judgment. And the ſtatute never ame p. 356. 
meant to defraud the plaintiff of a juſt debt. And he inſiſted on 359. 
the diverſity before mentioned, where, upon the face of the return, 
it appears that more than a moiety was extended, and where not, 
which reconciles all the Books. 1. Sid. 2 29. 2 Inſt. 396. 
2. Vent. 239. 3. Keb. 315. Litt. Rep. 77. And as to the ob- & [ 365 ] 
jection, that the ſcire facias was generally ©& to have execution," 395 4 
when it ſhould be ſpecial, to have a new writ of elegit, pur- 
ſuant to the firſt election, he ſaid it was better as it was, for if the 
Court ſhould be of opinion to give judgment for execution gene- 
rally, they could not do it if the writ were ſpecial, as they may 
do as it is; and that on the other hand they might give a ſpecial 
judgment on this general writ, for the writ recites the whole mat- 
ter, and pray convenient remedy, which the Court will give ſe- 
cundum ſubjectam materiam.— It is objected, that one ſhall not 
aſſign for error that which is for his advantage; and that is a true 
rule according to Beecher's Caſe (a), 2. Saund. 45. Bendl. 154. 
One ſhall not ſay his declaration was bad, to fave coſts; and the 
reaſon is, becauſe then one would take advantage of his own 
_ wrong to the prejudice of another; but this is wrong of the ſheriff, 
and the error we aſſign is an eaſe to the defendant to have but a 
- moiety of his land extended. The caſe in 1. Rall. Abr. 305. p. 8. 
is indeed the ſtrongeſt caſe againſt me; there it did appear upon 
the return, that more than a moiety was extended; and yet the 
Book ſays the defendant cannot avoid it, but by audita guerela. 
Byt to that I anſwer, FIRST, That it mult be intended that the 


(a) 8. Co. 58. x 
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plaintiff had entered by virtue of the etent, Frthe Böok is, er the 
« plaintiff's entry was no diſſeiſin;“ and It ray be then after 
actual entry the defendant is put to audita gperels but here a 
entry cannot be ſuppoſed, becauſe we fay execution remains to be 
made. Sgcobplv, The writ of audita guerelà muſt have been 
brought by the defendant; but we are plaintiff, and no ſuch writ 
lies for us. TrikDLY, If it had appeared to the Court only b 
affidavits that more than a moiety was extended, it would be hard 
to relieve, even upon audita querela, becauſe of the danger of 
avoiding a record by affidavits. FouRTHLY, This caſe is not 
found in any other Book. — It is alſo objected, that the return of a 
delivery to us amounts to an acceptance and entry by us. But] 
anſwer, that every acceptance or ſatisfaction imphies two things: 
FirsT, Good authority in him that gives the fatisfaction. Il 
CONDLY, Conſent of him to whom it is given in ſatisfaction, to 
receive it in ſatisfaction; but here appears no acceptance by us, 
and the ſheriff does not return that he delivered us the poſſeſſion: 
And he urged the caſe in Dyer, 299. pl. 31. where execution being 
ſued by executor of conuſee, and the death of the conuſor returned, 
and that * he died ſeiſed of the manor of PBredley, without ſhewing 


of what eſtate; and after /if:rate thereupon, and a return of ſer- 


vice thereof, and that the executors had accepted thereof; and held 


Fide Cr. Flix. 310. dis 
For, Chief Fuftice. Surely delivery implies an acceptance; 
and he ſaid, it had been very proper to come and oppoſe the filing; 
and he ſaid, that delivery. in this is as complete a poſſeſſion 2s is 
given upon an habere facias ſeiſinam upon a recovery to uſe; for 
that poſſeſſion is not actual, but only fuch as veſts the right in the 
plaintiff, and makes the other continuing in a wrong- doer; where- 
upon he may bring his ejectment; and we ought to intend an ac- 


that the firſt execution was void, and that a new extent ſhould 80. 


Land * a . —— 


tual entry, if diſturbance appear not, and the eſtate of tenant by 
elegit determines without more ado, upon levying of the money 


by effluxion of time, if eviction or expulſion appear not. And at 
common law, if land of one purchaſer only had been extended, he 
might have avoided the extent, yet it was good againic the plaintiff 
till avoided ; but he concluded that he thought the extent was void, 
but doubted only upon the acceptance; and he agreed, if the ex- 
tent be void, and the plaintiff entered by virtue of it, he would 
be a treſpaſſer ; and that th party cannot aver againſt the-ſheriff's 
return, | 


At laſt it was argued in Hilary Term, in the thirtcenth year of 


William the Third,” 


By CowPER for the defendant, and MuLso for the plaintiff 


upon the ſingle point of acceptance. 


: _ * 4 as f 
CowPER. It is agreed that prayer of an elegit, aud an entry 
thereof on record, is no bar of another execution, becauſe the bare 
327 $= _ raking 
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aking out the writ is not the election; for though elegit be taken 
out, and goods taken in execution upon it, and no lands extended; 
this does not conclude from tak ing out a new execution; and this 
Hobart himſelf, who would carry the matter very far, does agree. 
And this appears by the ſtatute of 22. Hen. 8. c. g. before which 
if lands in execution had been evicted, the plaintiff had no remedy; 
but now that ſtatute gives ſcire facias to have execution ot the 
reſidue ; and he concluded from thence, that if this ſcire facias 
Ly not upon the fatute,-it would lie not at all. Before and ſince 
that ſtatute one may have ſeveral writs of elegit, but they muſt be 
the fame continued execution; for a man cannot have two writs 
of elegit, to execute one firſt, and then another, but they muſt be 
one continued execution, as an alias and plurizs - Upon ml re- 
turned upon the firſt, he may have a ſecond, which is a continuance 
of the firſt. 21. Hen. 7. 19. Br. * Elegit” 17. An elegit may 
go upon ® a teſlatum into another county, or upon an alias teffa- 
tum into the fame county; but there the plaintiff muſt come into 
the court and have an entry made, &c. Cro. Eliz. 310. One 
may have ſeveral elegits into ſeveral counties, but that {till is but 
one execution. | Raft. 265. a. Petit ſeparalia brevia; but once 

egit is returned executed, if the party do not immediately come 


and except to it, it is final. Cro. Fac. 338. 1. Roll. Rep. 8. 


That taking extent of lands upon an elegit, is like taking a leaſe 
for years in fatisfaction of your debt; ſo that the extent is a ſatis- 


faction in law. 22. Edw. 3. 17. A. pl. 44. "That there may 


be a re- extent for the plaintiff as for the defendant, but held it 
muſt be when he comes at the return of the writ, and ſhews reaſon 
before it is filed. So is 44. Edo. 3. (2.) pl. 15. Conuſee after 
return filed, prayed the extenders ſhould take the land according 
to the ſtatute of Acton Buruell; but the Court told him he was 
too late, for the ſheriff had returned that he had accepted the land. 
Fitz. * Extent” 12. 19. Edw. Land was extended twice, and 
tie conuſor could have no remedy, becauſe he did not come at the 
firſt day. Moor, 341. 1. Roll. Abr. 204. Cre. Eliz. 310. he 
fad were for him: It was a ſale of a term by virtue of a ſecond 
clegit, after a former returned and filed; and held that the ſecond 
was only voicable at moſt, But Moor ſays, that if it appeared 
chat the land upon the firſt elegit had been extended and accepted, 


Pyrrrn 
againſ 
PURBECK. 


Vide 1.Sid. 437. 


14 


and that after he took a new elegit and extended other lands, it were 


utterly void; for upon return of the firſt on record, the plaintiff is 
out of court; And PorRHAN, in 3. Cro. 310. ſays, “ ſuper qus 
« the plaintiff came, viz. at the return of the writ.” And the 
word « ſych” is remarkable in the report of the caſe in /Zcor. 
Bor IT is OBJECTED, that in none of the caſes aforeſaid it ap- 
pears on the very return that more than a moiety was extended, 
Surely it will net be pretended this extent is fo great a nullity, as 
if no elegit had been ſued out at all, or but a feri facias, for here 
are goods in execution by it, which could not be but upon this 
writ; for upon elcgit the goods are to be appraiſed and delivered 
to the plaintiff himſelf; upon a fier? faclas they are to be fold, and 
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Pertun the money to be given to the plaintiff. And here the execution was 
regularly awarded, and extent returned and accepted, and acqui. 
eſcence of nine years: and if the extent be void, they are difſeiſor - 
and the caſe in Roll. Abr. 305. is full, that the plaintiff would _ 
be a diſſeiſor in this caſe, which proves that this is not a void 
| extent. 44. — II. pl. 14. 22. £dw. 3. 14. pl. 44. Co- 
* [ 3681 nuſee of ſtatute Merchant takes an extent returned of part of the 
conuſor's lands, and after prayed a new extent ; but PER CURIAM 
he is too late after acceptance. Br. Eleg. . pl. 3. one cannot to 
execution of elegit after acceptance.—BESIDEs, it muſt be in- 
tended the plaintiff is ſatisfied by perception of the profits all this 
while; for it cannot be intended he received them to the uſe of the 
defendant, and if he be ſatisfied, no matter how; for if he had ac- 
cepted a leaſe for years in ſatisfaction, it would be well; if one haz 
judgment againſt two, and one make ſatisfaction, it is j 
à fortiori he cannot have it againſt one twice. Then it is for the 
advantage of the defendant, that but one moiety is only extendible, 
and quilibet poteſt renunciare juri pro je intraducto; why then may 
not the defendant here have the liberty to make this extent _ 
rather than be put to his action for the mean profits againſt the 
plaintiff; which muſt be the conſequence of the caſe, though fix- 
pence above the value be extended, if the whole extent be there- 
fore void ? But it is objected, that it does not appear the plaintif 
ever entered, or took the profits, for the actual poſſeſſion was not 
in him by the extent; but his only way to get it was by eject- 
ment, which he could not maintain upon this return, it being net 
according to the ſtatute. To this I anſwer, that the plaintiff by 
the extent has the legal eſtate in him, and it would be a wrong in 
the defendant to continue in after; and an ejectment is not neceſ- 
fary, but to gain a quiet poſſeſſion againſt ſuch wrong, which not 
appearing ſhall nat be preſumed, but rather the contrary, for the 
law will intend everybody innocent till the contrary appear. 
Murso agued much as others had done before him, and upon 
the ſame principles. | 
PER Curiam. Without the folemnity of argument on the 
Bench, this, clearly, is a void extent; it appearing, on the very 
return filed, that more than a moiety is extended; and without al 
| doubt what is extended beyond a moiety is without authority, and 
you = 8 therefore void; and ſince ar cannot nd ſevered from the reſt, it 
pears, that more ſpoils all, and is the ſame thing as if nothing at all had been ex- 


Pommer. 


than a moiety tended : And though the plaintiff did accept it, yet he had no 


e it means to get actual poſſeſſion, or to defend his poſſeſſion againſt 
Jos ES the owner of the land; and fo it is p/o fatto void, and needs no 
not judgment or judgment or audita querela to avoid it, becaule it is directly againſt 
andita querela to the ſtatute of Heftminfter the Second, c. 18. by which an elegit 


Woid it. is given; and the tight diverſity is where the inequality appears 


this ſpecial matter is very proper. i 


And an award of execution was granted PER TOTAM OI 
| = honkin 


* U 369 ] on * the return, and where not. So that the ſcir- facias reciting 
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| Thonkin againft Crocker. | Caſe 613. 
:tine Nox THEY. The curſitor, who had made out a Writ of error 
13 of error wrong, contrary to his inſtructions, came and as A 
made affidavit that his inſtructions were right; and thereupon an affdavit was 
he was ruled to amend it, nf, according to Blackmere's Caſe. made that the 
The writ was to certify a record of a judgment. in the time of _— note 
the King, and the record certified was in the time of the rad. — 
King and Queen ; and it was moved to amend the writ, And it judgment 
was (aid, that if this had been an original upon a bond bearing date 3 | 
* . -. S. C. 2. Lutw. 

in the time of the King and Queen, and the officer had made it 1 
upon A bond in the time of the king only, it would be amended S. C. N. Lut 
ſo it ought here, he varying from his inſtructions: Here it was 380. 

reed that want of form in an original is not at all amendable, as S. C. 1. Salk. 
« Jebet et detinet inſtead of detinet, or vice verſa. So if judgment 2 3 
be againſt five, and one of them die, and error is brought and laid wig 
ad damnum of four, without mentioning the fifth, this was not 8. C. 1. 14.45. 
amended, becauſe want of fkill in the clerk ; it was the caſe of 564. 
Mater v. Stoke (a). But theſe are faults in the eſſential part of S. C. Ray. Ent. 
the writ, whereas this here is but a plain miſtake in not following * Ha, 
inſtructions. Debt was againſt an heir, and not ſaid in the de- 8. C. Lex _— 
claration that he bound his heirs, amended, 1. Leon. 134. AS. 67. 


a ; p 3 * 1 0 1. Ld. Ray. 1. 
Cowrkx contra. This original is very different from others, ;. Mod. g 


it being to reverſe a judgment, and therefore out of the letter and 1. Sid. 54 
meaning of the ſtatute of 8. Hen. 6. c. 12. the words are, « That 3- Lev. 344. 
the * before whom the record is ſhall amend writs, &c. 

jn affirmance of judgment, what ſhall ſeem to them to be miſ- 

« takes of clerks.” So their power of amendment is to affirm, 

not to reverſe judgments ; and he quoted 1. Rell. Abr. 154. Cro. 

Jac. 154. that the record is not removed. Dyer, 105. 4. 206. 

Koll. Abr. 754. And this amendment contended for would indeed 

raake it a new writ; and there is no fault in the writ, but that it 
commands them to fend a record which they have not, and they 

ſend another. Vide 32. Hen. 6. 12. 


Hor, Chief Fuſtice, The deſign of all writs of error is to 
deftroy the judgment, and the ſtatute of 8. Hen. 6. c. 12. is in | 
oppoſition to that; and this is a good writ, and there is no autho- & [ 379 ] 
rity to amend à good writ; and a record in the late reign js not 37 
one in this reign ; and if writ of error in ſuch a judgment ſhould | 


ſay in cur. aoſira? And there is no inſtance of amending writs of 
error. — E : . 


Et ER Cux IAM the rule was diſcharged. 


So in Michaelmas Term, in the eleventh year of George the Firſt, 
in the caſe of Einger v. Coaper (J, the curſitor had orders to 


{a) i. Ld. Ray. 71. 157. N (5) 2. Ld, Ray. 1403. 
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T rex Rx make out a writ againſt five, one being dead, and he made out 2 
n writ only againſt four, and held not amendable; and full coſts 
ek! given on quaſhing the writ of error. 


Caſe 614. The King againſt The Inhabitants of Shippingfar. 
J + ont, TI. + 8 | 
Order ofjuitices A POOR PERSON was removed by order of two juſtices from 
tondloftive, c LA JP/arwickforre to Oxfordſhire, and the juſtices of Oxfordſhire 


{5 29% © 3p move him by a new order to Berkſhire. 


pe | 
The ſecond order was quaſhed %%, for that by the firſt the 
pariſh in Oæferdſbire was adjudged to be the place of his laſt legal 
ſettlement ;z and that order is concluſive to them, till falſifiec by 
appeal, not only as to Hartuict, but as to all other places; and 
the ſeſſions have no power to make a new order; but the way is 
to ſend him back from wheace he came, and for the juſtices of 
IVarwick to make a ne order; and if on appeal the firſt order be 
| confirmed, the parties are for ever concluded, as to all places, 
Though B. R. But at another day, becauſe it would be a vaſt way to fend him 
will not arm back, i pt: 10 Eon een | 5 Raw 7+ © 
an order, are noc : 2 de 21 ne 
obkged to quam Hol r, Chief Juice, faid, Let it ſtay; for though we cannot 
mw affirm it, yet we may ſtay the quaſhing of it. 
Nor, Here it was only ſaid, that it appeared to them he was 
likely to beepme chargeable (a) without ſaying, that it was on com- 
plaint of the churchwardens, e. 8 


reges, 276. Hor r, Chief Fuftice, ſaid, that muſt be intended. 


(a) Now by 3 _ Gel 3. C: 101. no perſon can be removed until they are aQually 


* 
2 > 


LED 


Ca big. © Anonymous. 


Nig prins is on PER CURIAM. The reaſon why the niſi prius is upon the 
the 4 irga, diſtringas, is to the end the jury might be returned above, that 
Em ss the parties might know them, in order to their challenges; and 
3 a EPO as before the ſtatute of 42. Ede. 3. c. 11. it was always upon the 
'F - venire facts. | IF | a 8 


< 1 — 


Caſe 616. Anonymous. 


No cots f new PER CURIAM. Tf a new trial be granted for irregularity, there 
ral crantes tor 1 ſnall be no coſts paid for it; but if defence be made, it may 
er i help the irregularity, If new trial be upon the merits of the caule, 
merits. there muſt be coſts (a). | 


* * 


Butler 


2) See Hullock on Coſts, 383. 387. 
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Butler and Lewin againſt ——. Caſe 617. 
THEY brought a joint action upon the caſe, for a falſe return A oint action 


to a mandamus to ſwear them in as churchwardens of the pa- does not lie for 
3 a = 2 a falſe return to 


riſh of —· To — 
After verdict 11 WAS MOVED i arreſt of judgment, that they Ante, 349. 
hid miſconceived the action by making it joint; for the damages, 5 


viz. the loſs of fees, are ſeveral. 


And this exception weighing much with the Court, the matter N 
was compromiſed (a). / | „ =, „„ 
And per CR IAM, Here, though the motion be made in arreſt if there be aw 


4 judgment, yet, if there be no rule to ſtay, the N — ſign owe 22 | 


his judgment of courſe. „ c — 
(a) See Eſpinaſſe Dig. 636. and 9. Ann. c. 20. 
| Anonymous. 25 Caſe 618. 
WII or ERROR of a judgment in a recognizance upon A x,,, in che en. 
ſeire facias, was c Duia in adjudicatione executionts ſuper try of judgment 
« ;udicium pred.” inſtead of © ſuper recognitionem prad.”” con recogni- 
And was for that quaſhed. 


+ Boiſe againſt Bruerton. a. Caſe 619. 
QQAIGINAL ſued out to Salt, and the action laid in N. and One in a 


judgment thereupon reverſed for this error. | different coun- 
; a a | i Ty. 
Keeling againſt Morrice. Caſe 620. 
| COVENANT againſt the adminiſtrator of the aſſignee of a The adninifra- 
term generally in his own name, upon a covenant, in the ori- r of the Age 
ginal demiſe, to repair; and a breach in his time. esa leaſe, is la- 
| dle for a breach 


And agreed, that this covenant ran with the land, and bound of the covena 
the poſſeſſor without the word © aſſigns.” F. C. 15. and Dean s Pair, al- 
and Chapter of Windſor's Caſe, Ms. 399. 1. Cre. 229. Fo. 245. 3 2 2 
And he thall not ſay, I ſhall not be charged for my own wrong — are not ee 
for want of aſſcts, for it is his own act to adminiſter, and he is tioned in the co- 
preſumed to have known the covenant annexed to the leaſes; as venant, for it 
well as executors, under pain of deva/iavit, are obliged to take f heat 
notice of their teflator's debts by bonds, and give preference of pq 384 
payment to them; and he might have diſcharged himſelf, by aſ- : bs 
ſigning over before breach. And by the fame reaſon that he ſhould 
be charged for the rent de bonis propriis, fo he ought here for the 
damages. 2. Inſt. 302, An executor or adminiſtrator ſhall be 

= | puniſhed 


2 Kerrixe puniſhed for waſte, whether voluntary or permiſſive, though treble 
BY againſt damages are recoverable in it. I. And. 51, 52. 5. Co, Har- 
_ ; | Moanicr. grave's Caſe. Allen, 42. 

And judgment was given for the plaintiff, ai, before the end 
of the Term. | | 
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Caſe 621. 8 Anonymous. 
2 | ROLE The common counter affidavit to hinder the chanęt 
Poft. 515. of venue is to give evidence de materid in exitu, 5 
x. Sid. 405. action is laid. | | 
2. Stra $58. * | . 
a, BL. Rep. 1031. 2. Term Rep. 275. Tidd*s Prat. 366. 


2 
* 
1 8. 

L 

A 
1 * 
vg 
25 
© 9 
py 

8 

28 % 

IS: 

- & 

8 

: 

* = 

3 1 

- 3&3 


tt ap We 
0 


N 4 
bw ag i pete args 


mY 4 
ee eee ee 
bs $6 e n 


R 


396th bh DIE 8 
e 5 2 
e >; 

eie «xj 

9 * 
1 


. 1 7 
bp 7 41 eve bye 1 A 
Ste Sale CH ER ets N bee 
te ot es, 2 2 5 N | 
< e e ee, SN; 5 : 


CEC NET, 
en. 
9 
ee 


Caſe 622. . Car againſt King. „ 
Sas JT EBT againſt a huſband for the lodging of his wife; and proof 
fafficient to only made, that he formerly cohabited with her, and owned 


ber as his wife. 


rns An ner ſufficient to charge him (a) 3 but that he mightdif: 
charge himſelf by giving elopement in evidence (h; for they that 
will truſt a wife that has eloped, do it at their peril (ec). 


() See Langford v. Tyler, Salk. 113. (5) Manwzring v. Sands, 2. Stra. 
Stockland v. Charland, Burr. S. C. 508. 706. ; 
| Norwocd v. Stevenſon, Bull. N. P. 136. (e) See Mr. Nolan's note to the cafe 
Hudſon v. Brent, Eſpinaſſe Dig. 124. of Bolton v. Prentice, a, Stra. 1214. 


Caſe 623. The Farmers of Newgate Market 7. * The Dean 
| | and Chapter of St. Paul's. | 


bn what ate AT nif prius before Hor r, Chief Juſtite, the queſtion upen 

one man may evidence was, Whether every houfe in the market round had 

eaſe- riot ſo many feet of ground towards the market belonging to it ? 
8 


have an 
wen another 
1 8 HoLT, Cbiæf Juſtice. If the act for building of London orders 
2 man to build his houfe contiguous to his neighbour's ſoil, it of 
neceſſary conſequence gives you all eaſements over your neigh- 
bour's foil, as lights, paſſage, &c. without which you cannot uſe 
your houſe, but thereby gives no intereſt in the foil. 


Witness inte And in this caſe, a houfe-keeper, who pretended the like inte- 
reſted. reſt before his door, though he derived his title under another 
| perſon, was denied to be a witneſs, NE | 


3 Anonymous. 
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Eaſter Term, 12. Will. 4. In B. R. 


Anonymous. | Caſe 624. 


T. Chief Juſtice. A difference has been taken, that if There is nodif. 
H come L * a cepi corpus in cuſtody, he muſt plead erence as to 
inſtanter; ſecus where he has been bailed, and comes in upon the whether 3 pag 
cept 3 but ſurely there is no reaſon for this difference, for the return fendant come in 
is the ſame in both caſes; and the party ought not to be tne harder upon a cepi in 
uſed becauſe he could not find bail. 2 or on 


| 


Stout againſt Towler. Caſe 62 5. 


an infant; and delivered to the under-ſheriff, Towler*s clerk, in 2 and 
Trwler's abſence. The appellant after the feſte, and before the f the a by 
return of the writ, choſe the deceaſed's mother for his guardian, colluſton with 
before HoLT, Chief Juſtice, in his. chambers, and ſhe was then the appellee, in- 
and there accordingly admitted. After the writ was returnable, duce the infant 


5 | guardian to 
the mother of the appellant, at the inſtance and procurement of | FM — 


Cowper, came and demanded the writ of the ſheriff, and the ſheriff, and deliver it tie 


without any aſſurance that the infant was the appellant, or that them according- 
the party who came with him was his mother, delivered the writ ly, it is a cons 


to them, who deſtroyed it. tempt of the 


| proceſs of the 
All this appearing to the Court, by the ſheriff's own confeſ- court, for which 


fion, and he being put to anſwer interrogatories confeſſing further, . dane be ned 7 


that he, upon receipt of the writ, had ſent a copy of it to Cawper, cf 
the defendant's brother, and likewiſe notice to Cowper the de- begehen of the 
fendant ; writ until it is 


returnable ; and 


 Cowprex, the appellee's brother, being king's counſel, Sir B. the guardian 
SHOWER and WARD urged in behalf of the ſheriff, Fixs r, may diſcontinue 
That the infant having no guardian at the time of the writ pur- the appeal. 
chaſed, it was not well ſued out. SECONDLY, Though it were s. c. Holr, 483. 
tightly ſued out, yet the appellant had a right to come and recall 

it; and the ſheriff ought not to deny to give it him; for otherwiſe 
he would be liable to an action, if after ſuch denial he executed 
the writ, and thereby ſubjected the appellant to fine and impriſon- - 
ment, in caſe of acquittal. Vide 3. Buiſt. 97, 98. 1. Roll. Rep. 
240, 241. Latch, 19. That the ſheriff in that caſe muſt take 
notice of the laintiff, at his peril. And the appellant's being an 
infant alters not the caſe ; for the law, if it enable him to ſue out 
a writ, will enable him to recall or diſcontinue it; as a feme covert 


(a) See The trial of this very extraordinary cauſe, 5. State Trials, to 
8. St. Tr. 485 to 510. ; and 16. St. Tr. 21. Cy 12 wy 
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Eaſter Term, 12. Will. 3. In B. R. 


STouT levying a fine may lay the uſes of it. And 1. Roll. Anfr. 288 
TEA an infant diſcontinued the appeal in deſpite of the guardian, 
 TowLEz. . 44 . 

_ TrarkDLy, It was urged, that this Court were not poſſeſſed of the 
writ till the return, for till then it was not pending; and therefore 
* what is done in relation to it cannot be a contempt of the Coart; 
or examinable here. FouRTHLY, The being of a guardian here 
is not material; for he has nothing to do till the writ is returned. 
and till then the ſole right is in the infant. hp 


No guardian ne- To which it was anſwered AND RESOLVED, as to the firſt; 
_ ceffary to ſue that there needs no guardian till the writ be returnable ; for the 


2 A ho uſe of a guardian is to purſue it when it is before * the Court, and 
N not, as here, to complain of the om̃cer for not making a return; 


0 1 374 ] and that anybody might ſue out the writ for the infant, as well as 


enten upon a diſſeiſor of him; and there is nobody in law whoſs - 

writ it is, before the return, but the infant's. - SECONDLY, One 

of age may come and recall the writ ; but this being an infant, it 

is otherwiſe ; and he could not releaſe this ſuit; and if he, at the 

return of the writ, had been preſent in court, and the guardian not 

there, he ſhould be nonſuited, which puts an end to the appeal, 
Latch, 173. and that ſhews that the infant, after guardian choſen, 

has nothing more to do with the matter. Ind-ed the Court, if 

they ſee occaſion, may ſuffer him to diſcharge his guardian, and 
difavow the action; but that muſt be in court, and the Court may 

refuſe to do it, if they fee good reaſon in their diſcretion. And 

if an infant, pending the ſuit in treſpaſs, &c. comes of age, and 
judgment be againit him, he ſnall be fined, The law in this caſe 

takes care that the guardian, ſuch as the Court ſhall appoint, ſhall 

ſue for the infant, and the Court and law have the immediate 

care of infants, as not being able to help themſclves; and it were 

an odd thing, that an infaut, wao cannot otherwiſe proſecute but 

by guardian, ſhould be able to diſcontinue his writ; or that he, 
by himſelf, could diſcontinue out of court what he cannot, by 

N huimſelt, continue in court. And as to the third objection, he ſaid, 
ttat though the Court had not poſſeſſion of the writ till it were 
returned, yet ſurely they may bring their officer to an account, 
what writs he has returnable in this court, and puniſh him for 
any abuſe in relation to them (32); and ſuch miſdemeanor is a 

4 " contempt of the Court; and he quoted the caſe of one Starte. 
ſtteward of Nindſer court, where it was adjudged, that a miſde= 
meanor in an inferior court is an offence againſt this court: and 

the caſe of 28. Hen. 6. pl. 28. was likewi!2 quoted by him; where 

a ſheriff was fined forty pounds for refuſing te make a return; 

and he ſaid, if any ſheriff in England had ſerved him ſo, be would 

lay him by the heels. And here he ſaid, it were better, in this 

caſe, if the writ had mentioned the appellant to be an infant; 
however, it was well without it: And returning the writ to the 
infant and a ſtranger here, is the ſame as if he nad delivered it to 


* 


1 3 


(a) If aſter wr't of error cut and before return execution be executed, we would 
ay mem by the heels: Nor e former edition. 


# 


i ; 322 <4: ſtrangers 


* * 
4 * * 


Faſter Term, 12. Will. 3. 1 


z ſtranger; if we ſuffer this to go unpuniſhed, the ſubjects muſt srour 
expect but little juſtice; for the ſheriffs ſhall have it in their Eh ar 
wer to anticipate our juſtice. And this is not a private matter, kk. 
but the king is concerned; for though the-appellants be nonſuited, | 
yet the king ſhall proceed upon it; and if the * appellee be ac- * [ 375 ] 
quitted before, he muſt plead it, for we cannot take notice of it. 
And here he was judged ia contempt, by HoLT, Chief Fuſtice, 
and GouLD, Fuftice, againſt TuRTON, Juſtice, and fined two 
hundred marks. : 
NoTE, In this cafe, the year having expired, they could not H an appellee 


have a new writ of courſe ; and for this they petitioned THE LORD continue to fru 
5 it; who aſſembled T Chi „ trate the effe@ 
KEEPER for a new writ; who aſſembled TREBY, Chief Fuſtice of an appeal un- 


of the common pleas, Six Joux TREvoOR, Maſter of the Rolls, til the year and 


and POWELL, Juſtice, to adviſe of it; WHO ALL AGREED, it was day expire, the 


diſcretionary to grant one or no; but agreed it was not proper to SO _ 
do it: ſome, eſpecially TREBY, Chief Fuſtice, alledging for rea- cery — in i 
ſon, that an appeal was a revengeful odious proſecution, and there- a ne. 9 
fore deſerved no encouragement. . 


On which occaſion HoLT, Chief Fuſtice, with great vehemence 

and zeal, ſaid, that he wondered that any Engliſhman ſhould brand 
an appeal with the name of an odious proſecution ; that for his part 

he looked upon it to be a noble proſecution, and a true badge of | 
Engliſh liberties; and referred to the ſtatute of Glouceſter, and = 
the comment thereupon in the Second Inſtitute. 


8 5 Anonymous. Caſe 626. 


T niſi prius coram HoLT, Chief Fuſtice, in an avowry for a In avowry for a 

rent-charge deviſed to the plaintiff, he could not produce the r<nt-charge by 

will that belonged to the deviſee of the lands charged, who © _ 85 

claimed them by the ſame will; but he produced the ordinary's — former 

regiſter of the will, and proved former payments; and held ſuf- payments good 
ficient evidence. 1 Proof. 


The will was, “I deviſe my lands in the pariſhes of 4. and B. A rent charge- 
* to 7. S. and I deviſe a rent to F. M. out of my lands in the able on lands. 
© pariſh aforeſaid.“ | | 
And per HoLT, Chief Fuftice, It is good to charge the lands in 

doth pariſhes. | | „„ 


* 


Adams againſt Arnold. | Cieaſe baz. 


TRESPASS for an affault upon the plaintiff's wife, and getting In oin. cn. e 


her with child; and what the wife declared in her labour re- declaration cf 
jected to be evidence (a). | | 335 


(a) Same point ruled in the caſe of letters written to her by the been e 


Baker 2. Morley, Guildhall 1739. Bull. may be read as evidence againtt him, 
N: P. 28. but a diſcourſe between her though her letters to him will be no evi- 
and the defendant may be proved: ſo dence, Eſpinaſſe Dig. 343. . 


Vor. XII. 5 * c | Ard 


the wife is not 
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Eafter Term, 12. Will. 3. In B. R. 


Plant ff cannot And here HoLT, 88 Juſtice, would not ſuffer the plaintiff 
diſcredit his to diſcredit a. witneſs of his owu calling, he ſwearing againſt 
own wizncts. him! (a). 8 


But ſee Bull. N. P. 296, 297. in what 
cafes the credit of a witneſs may be im. 
peached. 


(a) Ruled accordinely by Tuvs to, 
Lord Coanceiler, in Nir. Haſtings's caſe, 
: tith Jure 1789, in the Houſe cf Lords. 
* 0 
3761 
* The Pariſh of Ovencot againf the Pariſhi of 8 
Seffions can 
omy affirm or 8 order of ſeſſions recited an order of two juſtices, for the 
quaſh, not mage ling a poor perſon in the pariſh of S and concluded 
an order. in the nature of a ſpecial ne 5E. If the pdor of right belongs 
ce to the parith of O-encot we conarm, if to the pariſh of 6 
« we quaſh the order; ik to which it does belong of right, we 
ſubmit to che court of King's Bench.“ 


Ir was RESOLVED, that the ſeſſions had no power to make 
orders for ſettling poor; but their buſineſs was > only to qualh or 
confirm orders, on appeal to them. 


A cer: ferari to 
remove an order IT WAS OBJECTED. that here no appeal ppenrüng, the quarter. 


from ſ:ſfen: is ſeſſions were not legally poſſeſled of the order, aud then it could 
not be removed by beg gn trom the ſeſſions hither. 
there has been 


no appeal. Horr, Chief Justice. It is proper for the juſtices that make 
8. F. pott. 402. the original order to bring i it to the ſem̃ons, that it may be entered 
. on record there; and it were to be wiſhed that were practiſed; as 
when I receive a recognizance in my chamber, I ought to bring it 
into court (a): and ſince in like manner, an order of two juſtices 
may well come to the quarter- ſeſſions by the hands of the Juſtices 


good, though 


: that made it, it may well be removed from thence hither by 
certiorari. | 
The court will! THEN IT WAS OBJECTED againſt the firſt order, that it is not 


* . enough to ſay, that tie poor perlon i is likely to become chargeable; 

„ for if he bring a certificate from his former pariih, that in caſe he does 

only ſays the become chargeable,” they will take him dacky he is not removeable 

pauper was Aely by the ſtatute of 9. Will. 3 Jo 

1 That ought to come of the other ſide, and 
would be ground for an appeal (5). And we are bound ex debits 
Juſtitiæ to e an order, if nothing appcar 1 5 it ſhould be ſet 


aſide. 
And the order ot f ſeſſions was quaſhed, and the other confirmed 


a 


| 0 See S. P. poſt, goa. (5) See Rex v. W ante, 370. 


2 8 2 Paramour 


Eaſter Term, 12. Will. 3. u B. N. 


Caſe 629. 
SSUMPSIT upon ſcvcral promiſes ; plea, that the defendant Matter in law. 


Paramour ag,] Johnſon. | 


* . 3 vvnĩch avoids the 
paid ſuch a ſum, in ſatisfaction of all promiſes, till ſuch a . 


time, which the plaintiff received in ſatisfaction; ABSQUE HOC, pleaded gene- 
that he made any promiſe ſince. nah; and that 


: | matter given in 
The plaintiff demurred, for that the plea amounted to the general prep ya 4 


iſue (a). Ante, P- 97-101. 
1 5 IE 1 121. 214. 
HoLT, Chief Juſtice. It is no true rule, that where defendant Ss. c. 1. Ld. Ray. 


may plead the general iſſue and give the ſpecial matter in evidence, 566. 

de e ſhall not * plead ſpecially. Wherever you may plead matter in + Bac. Abr. 6 
. gh which avoids the cauſe of action you may plead generally, * [397 1 
oh and give that matter in evidence; or you may plead it ſpecially; 
5 and upon all general iſſues you may give ſpecial matter in evi- | 
5 dence, If you gide colour, you may plead it ſpecially; as in debt Ante, p. 354. 

for rent, you may plead nil debet, and give releaſe in evidence. Poſtea, Paſch. 
bs "de Lyfield's Caſe (6), where in treſpaſs for goods, the defendant 33. . 
or confeſtes the taking, but ſays he bought them in market overt. 


But it is indulgence to give accord with ſatisfaction in evidence Gilb. C. B. 6g. 
upon nn afſumpit pleaded z but that has crept in, and now. is 
* ſettled. | | 33 | 


id . f os 5 | 
But here it appearing the ſums paid were leſs than thoſe de- Vide 1. Inft. 
chared upon, the plaintiff had judginentz THE CoURT holding, 212. 4. 
e if it had been a collateral ſatisfaction, the plea had been good. 
d | | 2 
a5 | (a) See 2. Com. Dig. © Accord” (A. 1.) page 96. (6) 10. Co. 38. 
it 7 : . h ” 
8 
5 Anonymous. Caſe 630. 
| ; * 5 * : 
/ HOLT, Chief Juſtice. If a writ of execution be taken out Execution after 
within the year, and the ſheriff make no return to it, upon the year with- 
t entering a vicecomes non miſit breve once a year, you may continue out ſcire facies. 
. 17 d be { 2 - | ; Ante, 8. 
; it, and not be put to ſue a ſcire facias. | 
$ e 
: ED | 
The King againſt Chaloner. £ Caſe 63r. 


AN information was againſt him for killing my Lord S.'s dog, A ccnfeffion en- 
letting forth, that Lord 8 was riding in the vill of D. in the tered on Taz 


ee” > Lo 


county of Middleſex, and that his greyhound being tunc ct ibidem 725754 thus, 
following him, the defendai.t drew his ſword, and func et ibidem 
killed the dog. Not guilty pleaded; and at 11% prius the defen- 


dant relicka verificatione confeſſed the action; and THE POSTEA 
was, © that at ui prius at ſuch a day, the defendant reiicta verifi- 
s catione confeſſed the action.“ 


Hor r, Chief Juſtice. You ſhould not have mentioned the ni, 
{11:5 at all, but have entered it as of a Term before; or, ſince you 
have 


Gee 


% that at mn 
4 frius on ſuch 
4 day, the 

c defendant 

c rica Verifie 
© catione con- 
c feſſed he ac- 
5 tion, is bad. 
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Eaſter Term, 12. Will. 3. In B. R. 


Tur Rise have mentioned it, you ſhould have ſhewed that the jury waz 
again called, Sc. and then the defendant relicka, Sc. for now ou t 1 
CMALON IE. fas i 7 a 
us of a niſi prius, and thew nothing that was done there. 


pi gig that BROTHERIck excepted, that it did not appear what county the 
Maker a Ex dog was in; for though Lord S. is ſaid to be in Middleſex, the do 
* might be in another county, and the adtunc et ;bigem ſhall only go 


that his dog was : . 
then and there to the vill, which may extend to more counties than one. 


following him | 

ſhall a K to SED PER CURIAM; It ſhall go to both. 

both places. | ; 
* [378] 3 

| Caſe 632. * Aſhmond againſt Ranger. 


Treſpaſs will rot T RESPASS by leſſee for vears of a copyholder's widow, hole. 
lie by the leſſee ing in of her widow's eitate according to the cuſtom, againſt 
er copyholder the lord, for cutting and carrying away ſeveral timber-trees upon 


for life againſt 4- 
n, mega the copyhold land. 
manor, for cut- And in this caſe feveral queſtions were moved at the Bar, 
ting trees on the 5 | | 
' eſtate, athough FIRST, Whether the lord could enter upon the copyholder, and 


he do not leave cut trees for his own ule ? | 
futficient for re- 8 Ss 
pairs, and the SECONDLY, If he could not, in caſe he did it, what remedy the 
cuttom of the tenant had againft him; whether treſpaſs or cafe, or both? 
mancr is that : 2 

e, be een Tuispry, Whether in caſe the lord cannot do it, whether the 
er for life ſhall tenant may; or in caſe he cannot Juſtify cutting, whether by 


have all timter cutting he forfeits his citate ? 


frees, &c. for 5 : : 
repination of the And it was ſaid at the Bar, that a copvholder might cut for 
premiſes. gneceſſary repairs, and eſtovers, and not otheFwile ; therefore the 


8. C. 21 Med. lord may cut them, or elſe it would follow, that here wo-1ld be a 


ay | Sail. 6:2, Noble wood, and nobody have right to cut it; and fo it would be 


S. C. Holt, 5 uſclefs to the public, and never to be cut in caſe of copyholder 
S. C. Comy. 77. in fee. | at 
5.0 Feit. 152. But NoRTHEY, who argued thus, ſaid, if the lord in that caſe 


S C. 2. Ld. : F | 7 
- ſhould cut down all the wood, or fo much of it as not to leave ſuf- 


2 . Acient for repair and eſtovers, the tenant's remedy was by action 
7. Roll. Rep. upon his cafe, and not by way of treſpaſs; as where a man grants 
296. eſtovers out of his wood, and after cuts all down, or ſo much as 
3 Abr. not to leave fufficient eſtovers, his remedy is Caſe, and not treſ- 


1. Brown! 237. Pals. g : 
2. Com. Dig. that the lord, who had the intereſt of the trees, ſhould not have 


* Copyliold,” power to cut them; and Cate in his caſe of Heyden v. Smith (a) 


p.: ſays, the lord without any ſpecial cuſtom may cut the trees; and he 


Yin. Abr. that has the ſpecial intereſt of a thing, cannot hinder him that has 


«c 2 50 5 1 Fogg 3 

(B. N ? the general intereſt from uſing it; but it he ule it ſo as to ceilroy 
(R. LEAD or impair the ſpecial intereft, he has his action upon his calc, 
2 Term Rep. And copyholder for life cannot open a mine, for tenant for lite 


745. at common law cannot do it. 


(a) 13. Co. 67. S. C. Codb. 72. 8. C. Coke's Cop. 79 S. C. Browr. 328. 


Mo. 727. Cr. El. 629. And he ſaid, it was abſurd to ſay 


Eaſter Term, 12. Will. 3. In B. R. 5 
Ir was ARGUED contra, that the copyholder had the ſame AsuNon 
intereſt in the trees that he had in the eitate; and there is no ag im 
ſference between a copyholder for life or in fee, and tenant kx. 
for life or in fee at common law but what the cuſtom does 

make; and they are not bare tenants at will, but tenants at will 
ſcundum conſuet. Sc. and while they obſerve the cuſtom, they EE 
have as abſolute and as indefeaſible & an eſtate as any like tenant at *f 379 s #2 
common law has. Fide Litt /. 77. 2. Hen. 4 pl. 12. where the © : 
queſtion was, whether tae tenant thould recover in value, and not 
whether the action lay, for that was taken for granted in reſpeck 
of the intereit he had in umbrage. ſhrouds, &c. Beſides, the 


tenant has the abfolute owi.erſhip ef the land according to the 


etate, and may convey and releate his right at pleaſure; and when 
he ſurrenders into the hands of the lord te the uſe of another, 
weſtuy que v/e is in from the ſurrenderor, and not from the lord, 
who is only an inſtrument, and he ſhall plead the ſurrender as a 
grant from the ſurtenderor. So if the Tight of every part of the 
land be in him, he neccſſarily muſt have a remedy for an injury 
done to his right, for the [avs cannot ſuffer a right to be without a 
remecy; and that a copynolder may cut trees to repair. 1 Re. 
Ab. 508. 1. Sid 152. I hat copyholder may dig a mine, which 
lord cannot do, if he have not a joint intereſt wich the copyholder. 
And if the lord ejects his copyhold tenant, he ſhall have trefpaſs 
zgainſt him for it. 2. Saund, 422. Ny 14. it well hes in this caſe. 

3. Co. 67. 2. Brownl. 328. And if he may have caſe for injury 
jene him in the lord's own fſoii, as in the caſe before put of the 
. efqvers, ſurely he may have treſpaſs ſor injury in his own ſoil. 
Jide Tel. 104, 105. | FS 

Then it was added, that however it would be in caſe of a copy- 
holder, yet it was Clearly main.ainable here, it being leſſee for 
y-ars, who has an eftate at common law; and it was ſaid copy- 
holder may make a leaſe for years without any cuſtom to war- 
rant it. | | | 

Hol, Chief Fuſtice. This being by leſſee for years, without 
ciſpute wil) not alter the caſe, becauſe he is leſſee of a copyholder, 
and nemo pateſt plus juris in al' transferre quam ipſe babet. But- 
as to the main point, if the lord cut down ſo many trees as not to 
 lave ſfuTicient eſtovers, &c. the copyholder ſhall have treſpaſs, 
and the value of the trees in damages; but if he leave ſufficient 
citovers, then he ſhall have treſpais too, but fhall only recover 
ſoecial damages, viz. for the loſs of his umbrage, &c. breaking 
bis cloſe, treading his graſs, &c. And the tenant has the ſame 1. Cro. 377. 437 
cultomary-or poffeſſory iutereſt in the. trees that he has in the de 1 019-227: 
land; and if the lord has a mind to cut trees, his buſinefs is to = um 
compound with the tenant. 3. Cro. 361. that tenant may Jap 
under-boughs, and cut for repair and bote. And 3. Cre. 5. is not 
law, as appears by the caſe of Heiden v. Sith. 1 3. CO. If 


Cc 3 25 „ 


20 380 ] | Eaſter Term, 12. Will. 3. 15 B. R. 


AzmnoxD birds build neſts in the trees, the * eggs are the tenant's, which 
2 ſhews he has the poſſeitory intere? in tne trees, though his eſtate 
nne he but for years. And whether the lord nay cut trees, leavin: 
ſufficient eſtovers, is verv gently trod on in t12 caſe of H 
| Smith; but no copyhoider can commit waſte without a ſpecial 
All copyholders cuſtom, but all copyholders have eſtovers of common right, If 
n a man grant all his eſtovers, and cut down the wood, or do 
Velv. 188. any other act wherevy the grantce loſes the benefit of the grant 
Moor, 18, 19. Cale will lie. And fo Yeverton and Goldſborough, ty 
| | Judgment was given for the plaintiff (a). 


(a) It is faid, that Tux wrwors 18; but afterwards a writ of error was 
Court were clearly of opinion, that judg- brover i: rarkament, and on Monday 
ment ought to be given for the plaintiff, 2th = , 1702, !eih judgments were 
3 | becaufe it appeared that the plaintiff had reverſed, ten lords being fer affirming 
5 i : not encugh to repair without theie trees, and eleven or reverſing, S. C. 1. Id. 
Pa. S. C. 1. Ld. Ray. 5 52. S. C. Fort 1543 Ney 552 for the renant could not cut 
and on the defendants bringing a writ of the trees ; ard if the lore could not, then 
error in the exchequer chamber, the judg- nobody could, and they muſe rot oa the 
ment of the court of king's ben:-h was land. S. C. 2. Salk. 638. 
affirmed, S. C. 2. Salk. 638. S. C. 11. Mod. ! 
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Caſe 633, Carter agaizf Palmer. 


A prom iſſory PALMER had given a note under his hand in this form, *1 
rote payable 1 « PROMISE to pay fhe bert. ſo much money on demand.“ 
bearer was not The plaintiff brings his action, grounding it upon the cuſtom of 
negotiable on merchants, as if it were @ bil of excnange; and avers no con- 


the cuſtom ot "EG 
merchants, but Ide ration. 


Was evidence of 3 F A | & 
EIS After verdict upon motion in arreſt of judgment, 
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money 1-nt to 
7 moi. Chief Juſtice. We will take ſuch a note prima fac: 
7 for evidence of money lent (a); and though they have declared on 
4 the cuſtom, yet we muſt take cre that by ſuch a drift the Jaw of 
| England be not changed by making all notes, bills of exchange (5). 
| Vide ante 36. But ALL SEEMED To AGREE, that if it were made payad!: 
1 | arc & to him, or order,“ the defendant by that form had made it ne- 


gotiable (c), and by conſequence he would be liable to the action 
_ of the ailignee in his own name; for if a man who is no merchant 
will draw a bill of exchange, he is ſuable upon it, according to the 
cuſtom of merchants, for he makes himſelf a merchant pro tanto {d).. 
And inland bills were not known till trade grew to a great height; 


5 = , ALMA ES 4 OREN I * We] 
aug og eee, a eee eee 

ee, E, 
3 n — 


(a) See Clarke v. Adair, Eſp. Dig. Brown v. Hampden, 4. Term Rep, 
26. Grant v. Vaughan, 3. Burr. 1516. 148. 

Tatlock « Haris, 3. Term Rep. 174. {c) See Pollet v Pearſon, 1. Salk. 129. 
Kyd on Bills of Exch 197. and 3. & 4. nn c. 9. ſ. 1. and Moors. 
(5) Promiſſory notes are now by 3. & Pain:, Cates Temp. Hardw. 288. 

& A c. 9. put in every reſpect on the (4) Vd 2. Vent. 295. Hodges 7. 
fame footing as bills of exchange, See Steward, 1. Salk, 125. : 


and 
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| he would be liable to the avowant's damages, to be recovered by 


Faſter Term, 12. Will. 3. In B. R. 


and when they obtained, they received the ſame law with out- CanTra 


-- 


j againſt - 
landiſh bills. N 5 EY | | 
And HorT, Chief Juſbice, ſaid he remembered, that at a trial Fu. 
upon an inland bill betore HaLe, the defendant's Counſel would 
put the plaintiff to prove the cuſtom; but HALE faid they had a 
hopeful point of it. | 
Et aajourn” (4%. 
(a) Both bilis of exchange and promiſ- Vaughan, 3. Burr. 1516. Miller v. Race, 
{or / rozes payable to Gearer are now tranſ- 1. Burr. 452 82 * 
icrrable. See 3. & 4 Arn. c. 9. Grant v. | 
The Duke of Ormond avain/t Brierly. Caſe 634. 
2 2 | 


| A BOND wes taken by the bailiff of 77. conditioned, that if Bend © proſe- 


. 33 ej cute with effect 

| obligor, being plaintiff in replevin, ſhould proſecute the juit not forfeit by 1.5 
with effect, &c. | 

| , 5 | tion. 

Upon cher the defendant pleads'that he did declare and proſecute 8. C. ante, 320. 
the * action till ſack a time, prove patet per record. inde; and that S. C. Cart. 
pending tae ſuit the defendant died, whereby it did abate by the 519. 
act of God. | SC. Holt, 127. 
; f ; ; * 1 Ld. Ray. 278. 
The plaintiff replies, and confeſſes the plea; but ſays further, , 381 ] 


getting injunc- 


that the defendant ſued an Eugliſb bill in the exchequer, and there 


obtained an injunction to ſtay proceedings; whereby the ſuit was 
delayed, fo as judgment could not be had till the defendant's 
death. | | _ 


And upon demurrer, 


Ir was URGED fer the plaintif, that by obtaining the injunc-- 
tion the defendanc had diſabled himſelf for a time to proſecute the 
ſuit for a time; and a temporal diſability of performing a condition 
tantaniounts to a forfeiture. As. 400. | 


CoA contra. For he cannot be ſaid not to continue the ſuit 2. Cro. 68. 
with effect till nonſuit, vetraxit, or ſome other act, by which here | 
is an end of the ſuit. This bond is in lieu of pledges, which the 


ſheriff is bound to find, and take by the ſtatute of efminſter the 
Second (a); and if he failed to find pledges according to that ſtatute, 


action againit him; and where ſuch pledges would not be liable, 
tne obligor that is in lieu of them wouid not be liable (5). 


And judgment for the. defendant. 


(a) See Blackett v. Criſſop, 1. Ld. Acton, 2. Black. 1220. Vea v Leth- 


Ray. 278. brid 1 

: : ge, 4. lerm Rep. 433. Concann 
4 * See Prowſe V. Pattiſon, 7. Mod, v. Lethbridge, 2. H. Bl Rep. 36. __ | 
. C. 16, Vin. Abr. 400. Richards 2. Evans v. Brander, 2. H. Bl. Rep. 549. 
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Eaſter Term, 12. Will. z. In B. R. 
1 Nicols agi Bride Bridge. 


Bond in truſt is PER CURIAM. A man makes a bond to A. in truſt for B. 
not Aﬀers. A. dies, his executor receives the money; it ſhall not be 


n few. 


Caſe 636. Mikes againſt Caly. 


An ation en the JN an action on the caſe the plaintiff declared that he was poſ- 
_ 2 = ſeſſed of a ſhip ready for a voyage to America, lying in the 
againſt the of- harbour of B. and was ready to ſet fail the firſt fair wind; that 
cer of a corpora- the defendant entered upon his poſſeſſion, and diſtrained the corn 
tion for wrong- with which the ſhip was freighted, whereby he loft his voyage, 


fully ditranmg to his damage, &c. | 
his cargo, 5 8 s | 
whereby he loſt The plea was, that the ſaid B. is an ancient borough for ſeveral 


his voyage. hundred years by ſuch a name, and afterwards incorporated by 
S. C. Holt, 467. letters patent by another name ; that, time out of mind, there was 
. an ancient court in the borough for adminiſtration of juſtice, &c, 

5 That the corporation, time whereof, &c. uſed to repair and main- 
9382 ] tain the court-houſe * at their charge; and in conſideration there- 
| of they had time, &c. ſo much a ſack for all corn that was fold in 

that borough, (in the name of toll,) by any not inhabitant or free 

of the corporation, That the corn in the plaintiff's ſhip was 

bought by perſons not inhabitants, &c. and put on board without 

paying toll: and a preſcription for diſtraining in cafe of refuſal 

was laid; that the defendant was bailiff appointed by the town, as 

their bailiff, by writing under their common ſeal; and upon de. 

mand and refuſal diſtrained the corn for the uſe of the corporation, 


The plea was agreed to be bad, chiefly for that it was not laid 
that it was a corporation time out of mind. I. IIſt. 114. 


But it was argued, FIRST, That, as it was laid, the fact was a 
treſpaſs, and therefore the plaintiff had miſconceived his action; 
for general treſpaſs, and,treſpaſs upon the caſe, are different formed 
actions, grounded upon different ſpecies of offences. 4. Ed. 3. 24. 
2 Rol. Rep. 149. Palmer 47. 13. H. 8. 26. An action on the 
cale for a nuiſance for making a lime kiln, without laying it to be 
upon the defendant's own ſoil, was held bad; becauſe, if it were upon 
ſoil ot plaintiff, treſpaſs were the proper remedy, and not caſe, 

though a conſequential damage, viz. the loſs of water-courle, 
were laid. Latch 65. The action on the caſe was againſt a ſervant 
for taking away goods for which toll was due, without paying toll, 
whereby the goods were forfeited; and there it was queſtioned 
whethet that were caſe or treſpaſs, but held to be proper for caſe, 
becauſe a ſervant who had autbority (a). And it was faid that 


(a) See the cafe of Maley v. Gaisford, in the Common Pleas, Eaſter Term, 35. 
in which it is ſaid to be difficult to put a Gee. 3. 2. H. Bl. Rep. 442. Fut ſee 
caſe where the maſter would be conſidered Day v. Edwards, 5. Term Rep. 648. 
as @ creſpaſſer for an act of his ſervant Savignac v. Roome, 6. Term Rep. 

which was not done by bs cemmand: 


/ 


Eaſter Term, 12. Will. 3. In B. R. 


N. B. 94. does not warrant the opinions grounded upon it in 4. Ca, Mizzs 
And he quoted the caſe of Thornton v. Auftine (a). An againſt 

ation on the caſe was brought for entering ino a waſte and driving Car v. 
cattle, whereby they were damaged; and the judgment was arreſt- vide 2.Cro. go. 
ed, for that treſpaſs lay, and not caſe, The caſe of Gill v. Darle 123. 
(5), was an action on the caſe for cutting the plaintiff's corn; and 
the judgment was arreſted, for it ſhould have been general treſ- 
paſs; and if every treſpaſs were turned to caſe, the king would 
loſe his fines (c). 08 3 

It was further urged, that this action did not lie for the maſter : The mafer of a 


FigsT, For by the ſame reaſon it would lie for every one of the ſhip may bring 


mariners, for every of them too have loſt their voyage; and fo it an action on 
would likewiſe for every of the owners. SECONDLY, It were to 3 2 
maintain an action for conſequential damages, with which a ſtran- „„ 
ger may diſpenſe: as if I covenant with 4. to build a houſe upon training his car- 
his ground, and B. ouſts him; by which I am hindered of per- $9 on pretence 
forming my covenant ®, I cannot have an action on the caſe 4 
againſt B. becauſe A. by his releaſe may make the hindrance h. OY 
lawful, and fo may tie owners do here; and it any damage was, voyage. 

the action ought to have been brought by the owner, and the & [ 383 ] 


maſter have his remedy againſt him. 

But PER CURIAu, The plaintiff had judgment. 

And by HoLT, Chief Juſtice, The maſter of a ſhip is in many 
reſpects ſuable, and may fue in things concerning the ſhip, as 
well as the owner: and the defendant might have title to the 

ds by fale, or conſignment by the owners; but that ought to 
have been pleaded ; and what the maiter recovers in this action iz 
to the uſe of the owners. The maſter may bring an action againſt 
any merchant for freight in his own name; but guatenus maſter, 
he cannot bring trover for the ſhip, but he may have caſe, if by 
a ſeizure of the ſhip he be hindered of-his voyage, as here; and 
what is taken from him in relation to the ſhip, he ſhall have caſe 
or treſpaſs for it at his clection, with this difference, that if he 
bring treſpaſs he mult declare upon his pofſeſion; and he ſhall 
have treſpaſs for a diſturbance of him in his office, 

ET PER TOTAM CURIAaMz Judgment was given for the 
plaintiff, | | „ S 

(a) Eaſter Term, 5 Will. 3. entered (c) See Pitt v. Cainec and Foreſi ght, 
Hilary Term, 4 Will. 3. Roll. 10%. Salk. 10. 1 Ld. Ray. 558. 

(5) Eaſter Jerm, 9 Mali. 8 ; 8 n 


* 


Reignolds againſt Davis. | Caſe 637. 
WARRANT of attorney to confeſs judgment to a feme ſale, How judgment 
| who married before judgment entered; Whether it could to be entered on 


now be entered, and how? was the queſtion. a warrant of at- 
15 2 . torney by a feme 
It was agreed that it could not be entered for the huſband, for he who after- 
that was beyond the authority given. The courſe is, to make affi- 2 my TIES. 
e 5 „„ % © 
Larit „ S $82. 
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Eaſter Term, 2. Will. 3. In B. R. 


Rr16xorvs davit of the debt's not being ſatisfied; and now the wife could not 
g? make ſuch affidavit, for the money might have been paid to the 
Davis. huſband; nor could the huſband's afidavit ferve, becaufe it might 

| have been paid to the wife before marriage; but videtur that 
point may be cleared by a ſeveral affidavit of each in his time, 
And Hor, Chief Fuſtice, ſaid, they had better enter it in the 
wife's name as feme ſole; but nothing was done (a). | 
(=) It is faid, that the warrant is countermanded by the marriage. 1 Salk. 399. 


The Pariſh of Spittlefields againſt the Pariſh of St. 

Ca 588. Andrew's. . 
93 IN a caſe where the controverſy was between the inhabitants of 
* et Spittleſields and pariſh of St. Andrew, it was ſaid, 


dorn PE Curian, That a child could not gain a ſettlement at nurſe; 


SC. 1.LE Ray. that a ſettlement for the father is ſo for the child; and that the 


1 e place of the child's birth is tne place of his ſettlement, till contrary 


1. Bl. Com. 362. Appears. | 
2. Conſt's P. L. 


*[584] Hanckford againſt Mead. 
Caſe 639. JUDGMENT for damages was, ** quod pred. A. recuperet,” 
Miſtake of inſtead of “ pred B.“ and it was amended on motion: And 


plaint ff in judg- GOULD, Juſtice, quoted a caſe of Cradoct v. Wills, were 


ment for dama- the like fault was amended on his motion after twenty years time; 


bes amended. and that the caſe in Sti 
Vide Hob. 527. © in Stil 


1. Vent. 217. (2 


was then denied to be law. 


Caſe 640. | Anonymous. N ö 


"APP | | PER CURIAM. An act of parliament's reciting J. S. to be heir, 


does not make him ſo. 
Caſe (41. | Anonymous. * 


adjourement. PER CURTAM. We may adjourn a trial at bar without con- 
ſent of parties. 9 


” 1 


= 


Cat 642. - Stanhop arainf Pemperton. 


Damages ſepa- VII of error of a judgment in common pleas, where the 


wa 5 1 i J | writ of 
rate? in writ ot judgment was by default, and damages ſeparated by writ of 


ee. enquiry. 


Hor r, Chief Juſtice. If there be two plaintiffs, in many caſes 
there may be judgment for one party, and non pr of. entered for 
the other; and the judgment upon the on prof, is gued eat inde 


fine 


Fafter Term, 12. Will. 3. un. R. 


% die; but where the nen proſ. is only for part of the thing de- Srasne 


manded, it amounts to a releaſc only for ſo much. And he ſaid an agairft > 

attorney might undertake for his client, but not releaſe his cauſe ß . 

action. 3 | 
Anonymous. Caſe 643. 


COVENANT was to build a houſe upon land demiſed, De- comm 5 


A fore ſuch a day, and to keep it in repair, it was “ for leſſee build and re- 
and after the day covenant was brought againſt pair, does not 


and his aſſigns; N 5 
- the aflignee for not repairing. The defendant pleads the houſe oo 
e n tens ad a mn unl ſ named, 
Was 110 built defore Mal day; And 21 804 881 GEMUTTET, being tor a new 
Judgment was given for the plaintiff. It was agreed this would _ : 
not have v1 ailuznety, being for a new thing, without exprefsly * WE 
namiug him (4). | 
S7CONDLY, That the plea was a negative pregnant. 8 
ta) See Spencer's cale, 5. Co. 16. Gurcott v. Creen, 1 Salk, 199. St. Sa- 
Co for e Cock, Cro Jac. 12s, Dean wviour's g. Smith, 3. Burr. 1271. . Black. 
and Chapter of Windſor's caſe, 5 CO. 24. Rep. 351. : 
| Anonymous. Caſe 644. 
Certicrari ſtays 


PEE CURTAM. If a certiorari go to remove a record, the proceeding om 
* Judge below. is not in contempt for proceeding on the record the he, but 


till {ſervice of the writ, but all proceedings upon it after the the contempt 
only from ſer. 


certiorari teited are void. | _ 
5 
[385] 
X * F 
* Anonymous. Caſe 645. 
Payment to 


PER CURIAM. Payment to ſheriff upon a capias ad ſatis- ſheriff on ca. ſe. 
facterdum is not good to diſcharge the plaintiff's debt; and fo not good. 
acjudged and tcualcd in the Sheriff of WFilthhire's Caſe. Ante, p. 230. 


Anonymous. Caſe 646. 
A feſtea once 


ON<E a: poſtea is brought into court, though the plaintiff take Es. ag 
it out again, y*t it remains in poſſeſſion ot the Court, and the ee wag 


officer of the Court may command the plaintiff to bring it in; centrchl of the 
and the defendant may give the plaintiff notice to bring in a Court. 
feſlea in order to moye in arreſt of judgment. 
Js Anonymous. Caſe 647. 
PER EURIAM. After exception againſt bail they muſt juſtify Bail 
themſelves, or plaintiff muſt withdraw his exception, before 
he can proceed to trial, ſo as to charge them, 5 5 
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Eaſter Term, 12. Will. 3. In B. R. 
Caſe 643. Siliard againſt Cox. 5 
If a man who AN aſſumpſit was brought by an adminiſtrator ; a plea in bar, 


— 94 3 that the inteſtate died at ſuch a place in another dioceſe than 
die in one, that that from whoſe ordinary the adminiſtration was committed to 
intitles the ordi- plaintiff, and was inhabitant there at the time of his death. 

nary of it to | ; 

grant admini- Upon demurrer, 

ſtration, it he 
has not bend 23-— . : : LEE . 55 
de dioceſes, his dying in one of them without bn hetabilia in the 


2 


WA La 
T9” F r 8 


4. other, intitles the ordinary of that dioceſe to adminiſtration; other. 
0 wiſe if he were on a journey, and ſo died. 
Caſe 649. Crow againfi. Brown. 
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tract pleaded in . a x / 
* e eee bond, but it was not ſaid that the defendant was indebted to 


bond. plaintiff at the time the bond was given, or that there was an agree- 


=Y 
<< 


judgment was given for the plaintiff. 


Caſe 650. | Anonymous. 
Legatee admit- PER HOLT, Chief Fuftice, at ni; prius. T have known it 


ain * | pots ruled, that a legatee ſhould not be a witneſs to prove aſſets in 
3 þ ee the hands of an executor in debt by a creditor; and it has been 
ter, on a ſuit an old exception, but I ſee not the reaſon of it, for he ſwears to 
dy a creditor. leſſen the aſſets, and one creditor may be a witneſs to prove aſſets 
in an action by another ereditor. And the legatee was ſworn. 
whcan in Doctor Grenvilie againſt The College of Phyſicians. 


Londen d FS 8 | EATEN 8 
3 a ee N treſpais the plaintiff declared, that F. S. &c. did at ſuch a 


fro mala provi, place, &c. aſſault, beat, and wound him, and impriſoned him 
by conſent of for {even days. | | 

thc College of : | 

Phy ficizns. To which there was this ſpecial plea: FirsT, As to the 
S. C. Salk. 144. vf ef arms, and wounding, © Not guilty.” SECONDLY, As to 
£0. 263. 390. re/iduum tranſgreſſonum, they pleaded the charter of incorpo- 

Salk. . | 

: ration of 10. Hen. 8. and the act of parliament of the four- 
C Carth. teenth year of the ſame king, confirming the ſaid letters patent, 
221. 4 by which the phyſicians of London were created a body politick 
5. 2. Comy. and college, and to have four cenſors to examine phyſick within 
London and ſeven miles round it; and that thoſe cenſors ſhould 
4:7. da four in number, to be choſen by them yearly to have cenſure 
5. C. Holt, 184. and examination of drugs and practiſers of phyſick within the dii- 
295. 52S, trict aforeſaid, and power to puniſh as charter directs at large. 


Then they further plead the ſtatute of Philip and Mary, by wic! 
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Uturious con- USURIOUS contract was pleaded in bar to debt upon a 


Judgment for defendant: for if a man has two houſes in divers 


= 


ment to lend money upon the uſurious contract; and for that 


V 


Eaſter Term, 12. Will: 3. In B. R. 


all gaolers are commanded to receive into their cuſtody all 
priſoners committed by them; that the plaintiff was a practiſer of 
phyſick in London, and on ſuch a day and year of the king did 
take upon himſelf to cure the wife of A. for forty ſhillings to him 
in hand paid; that he did adminiſter ſuch unwholſome and noxious 
pills to her, that ſhe became incurable, and fo in manifeſt danger 
of her life, occaſioned by ſuch his phyſick; that the four perſons 
in the declaration were duly choſen cenſors; that complaint was 
made to them by A. the huſband for the ſaid offence ; that he was 
ſummoned to appear, &c. to be examined by them ſuch a day; 


Doc rox 


GAEN VIII 
againſt 
THE 

COLLEGE oF 

PHYSICIANS. 


that he did appear, and that they proceeded to examine him; and 
upon the teſtimony of ſeveral witneſſes, and hearing what he could 


fay for himſelf, they the ſaid cenſors judged him guilty of the ſaid 
ill practice, and impoſed a fine of twenty pounds upon him, and 
impriſonment for twelye weeks without bail or mainpriſe, unleſs 
ſooner releaſed by the maſter and preſident of the college of phy- 
ſicians: that they four did, by a precept in writing under their 
hands and ſeals, command F. S. the other defendant, to take and 
deliver him to the keeper of the gaol of Newgate; by force of 


which warrant he the ſid J. S. did fo, and that the keeper kept 


him in gaol for the time in the declaration. | . 


To this there was a replication, that the plaintiff is a phyſician, 
and was ſo at the time of the ſuppoſed offence committed; and 
PROTEST AN DO “* that there is no ſuch charter, and that he is not 
an unſkiltul phyſician, and that no complaint was made by the 
huſband, and no judgment by the cenſors ; for plea faith, that gs 
injurid ſud proprid he made the aſſault, &c. ABSQUE HOC, taat he 
did it by virtue of the ſaid warrant. | 


And upon demurrer, per HoLT, Chief Juſtice, TuRToON and 


*(387 } 


GovuLD, Fuftices, after many arguments, and great conſideration, *7 


judgment was given for the defendant. 


HoLT, Chief Fuftice, delivered their opinion thus :—Though 
much has been ſaid to maintain the replication, yet there is no 
colour for it. It was objected that there was a good traverſe of 
the warrant, but that cannot be, for there was a warrant granted 
and pleaded, and the plaintiff was taken by virtue of it; and he 
denies his being taken by virtue of it, but does not traverſe the 


being of a warrant, for that had been a good traverſe. Suppoſe If one has a le 
one nas a legal and an illegal warrant, and arreſts by virtue of the gal and illegal 
illegal warrant, yet he may juſtify by virtue of the legal one; for Warrant, and 


it is not what he declares, but the authority which he has is his 
juitification. I ſuppoſe the plaintiff means by this replication, 
that the defendant arreſted him by virtue of ſome other authority, 
and not by the warrant that is pleaded; but then his way had been 


to induce his traverſe by ſhewing that other authority, and then to 


traverſe, not as here, ABSQUE HOC, that it was by virtue of the 
Varrant pleaded, but to ſay that the defendant arreſted him by 


arreſts by the 
illegal cne, he 
may juſtify by 
dhe legal one. 


tue of the other authority, ABSQUE HOC, that he had the 


Warrant 


Wes 
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Eaiter Term, 12. Will. 3. In B. R. 


Deron warrant pleaded at the time of the arreſt: So, inſtead of traverſing 
Lenne the virtute warranti, he thould have plead:d the being of the 
* warrant at that time. 34. Eaw, 1. itz. Avowry” 332. 
Corte or 3. C2. 20. If one diſtrain for an unjuitifiabie cauſe, yet when he 
Puxsiciaxs., comes to avow, he need not inſiſt on the caufd for which he hag 
diſtrained, but may juſtify for any lawful cauſe, as for rent. atrear, 
tough he diſtrained for ſome other cauſe; and the caufe, for wich 
the diſtreſs in truth was, 1s not traverſable, but riens erriere is 
the proper plea. DOTS | 


College of Phy- THE SECOND POINT was, Whether the defendants have ſuc 


feiars have ju- ficiently intitled themſelves to a juriſdiction to condemn tae plain- 


A ＋ £ EY tiff? And this were a molt mat ria odjection, if true; but it is 
phyfician as moſt apparent they have done it by ſetting. forih their charter, 

practi ſer. confirmed by act of parliament; by which they nave a juriigiction 
dver his perſon as practifer of phytic, eſpecially if he practiſe ill, 
SECONDLY, They have juriſdiction over his practice. THIRDIx, 
The fact which they punith is within the limits of their juriſdic- 


= [ 388 ] tion, v/z. in London, and * their juriſdiction extends ſeven miles 


round; and this jurifdiQion is to be exercifed by thofe that are 
cenfors of the college, which they are {hewed to be. 


Tat THIRD OBJECTION is, That it is apparent this charge of 
mal-adminittration of phyſic is traverſable; and therefore ought 
to be ſufficiently alledged, as iſſue might be taken upon it; and 
for this is quoted Dr. Bonham's Cale; for if it be not traverfable, 

Mala praxis is the party committed would be without remedy, for writ of error 
not craverſable. lies not. But to this we anfivcr, FIRST, That notwithſtanding 
the opinion in Dr. Benbam's Cafe, the matter is nat travertable, 
SECONDLY, That if it were traverſable, iſtue might be taken upon 

it here. - I EIRDLY, If the plea were defective in that, yet it 

Where power is Would not i:title the plaintiff to his action. Figsr, The fact is 
given to hear and Not traverſable; and tat appears from tas nature of this autho- 
determine, the rity; for it is an abſolute power given to them to hear and deter- 
matter is not mine ſuch offences ; and there it does neceſſarily folloiv, that the 
crauerabie. matter is not traverſable z and he ſhall never 2r:a12n their judg- 
6 ment, but is finally convicted and concluded by it; and ſuch 48 
Where perſons are by !}1w made judges of another, ſhall not be criminally accuſed, 
aremadejudges, or liable to action of party for what they do as judges. 
ial not be cri. 43. Euro: 3. 9. 9. Edw. 4. 3. 12. Co: 26. Now, that they 
. ob have ſuch a judicial power by their charter is plain; for they are 
Cos. to examine all mal-acminiitration of phyick, and to give jucg- 
ment tiezeupon ; and vhat is that but to hear and determine? But 
ſiome indeed have power to impriſon by law, who do not do it by 
Conſtable may way of punitament, but by way of prevention; as 2 conſtable may 
impriſon by Jaw commit one to prevent a fray; and therefore, becaute he does it 
to prevent af. not as jucge, if he docs it heisse action will lie againſt him for 
fray, but there'n , ” ks x 5 3 11 
does not aft as it; and thete are other minitterial Commitments, as by juilices 0: 
judge; and there peace. commifſioners of bankrupt, &c. for which action may lie. 
ation may lic. But in this cafe the cenſo:s have power to examine them for:. il 
practice, and to convict and punith them for the fame by nue and 
ns impritoament,; 


a 


Faſter Term, 12. Will. 3. In B. R. 


impriſonment; and this makes them judges of record ; for wherever 3 
there is a power de novo erected by parliament to convict, and fine, and ee 
impriſon, either of thoſe two make it acourt of record (a). Leet can 1 
ne, but not impriſon. 8. Ca. 61. ANulla cur. gue recordum non Col RGE or 

habet, poteſt finem imponere, nec aliguem carceri mandare, quia iſta Puxsie xs. 
ſpeAan? tantummodo ad curias de records ; therefore theſe cenſors, Lide Sav. 83. 
having a power to fine and impriſon, of neceſſity are judges of Sav. 115 cone. 
record, and their court is a court of record. 10. Co. 103. Diſ- ws herever there 
courſe upon the ſtatute of Veſiminſter the Second, c. II. concern- moon 8. 74 
ing auditors to account; * before that ſtatute, if one had account- are courts of re. 
ed before auditors, and were found in arrear, and debt were brought corre. 
for the arrears, the defendant might have waged his law, but he # [ 38 9 ] 
cannot ſince the ſtatute; and why? There are no words in the 3 S 
ſtatute to take away the wager of law, fave only, that if the party _— veg 
be found in arrear before auditors, they hall commit him; but fine, are judges 
the reaſon is, that by giving the auditors power to commit by the of record, and 
ſtatute, by zeceflary cunſequence the auditors are made judges of *:*refere wager 
record; and therefore there ſhall be no wager of law againſt their 5 law will not 
proceedings. And if ſuch a power makes them judges of record 2 

in that caſe, why not in ours? 2. Inſt. 280. Auditors to account 

are allowed to be judges of record; and this ſurely is an authority | 
in point for us. Then if the cenſors in this caſe are judges of Againſt the act 
| record, the conſequence is very ſtrong, that no act of theizs, W Bucbes of re- 

which they do as judges, is traverſable; and no averment receiv- re = . 
able, that a judge of record has acted againſt his duty. 47. £dw. 3. have acted a- 
el. 50. 1. Hen. 6. pl. 4. 7. Hen. 6. pi. 13. pl. 85. 12. C9. 22. againſt their du- 
27. AJ. pl. 18. A Judge of oyer and terminer was indicted, for . 
that he being a Judge, and one being indicted before him for treſ- 
paſs, he made up the record to be for felony; and adjudged the in- 
dictment did not lie, and it was quaſhed ; and that it ſhould never 

be averred but that it was for felony ; nor could a Judge be ſup- 
poſed guilty of ſuch an offence. And as to my LoRD Coke's 
ſaying in Doctor Bonham's Caſe, we ſay it was but cbiter, and not 
pertinent to the caſe ; for there the commitment was for practiſing 
without licence, and not upon the clauſe now in queſtion; and 
there they ought to have ſued in the courts of Je/tminſter Hall, 
and not commit him; and ſo what my Lord Coke ſays is no judicial 
opinion: Beſides, he ſeems to have been under forme tranſport, 
becauſe Docter Bonham was a graduate of Cambridge, his own 
mother univerſity. And he himſelf afterwards, in the ſame caſe, 
does ſay, that if the cenſors do convict a man for ſuch offence, they 
ought to make a record. of it; and that they cannot do, unlels perſons are un- 
they are Judges of record; and then we fay their proceedings punifhable for 
are untraverſable, and they unpuniſhable for what they do as What they do as 
judges. | judges. 


A FOURTH OBJECTION is, That there is another reaſon why 
tais muſt be traverſavle, becauſe the party has no other remedy ; 


(a) 8. Co. 38. Salk, 20, 3. Bl. Com. 25. 
5 for 


Eaſter Term, 12. Will. 3. In B. R. 


Doc res for he cannot have a writ of error. To this, FI Rs r, we anſwer 
rn The party is not without remedy; and that as good as a writ of 
Tt error. And SECONDLY, Suppoſe he had no * remedy; yet that 
Cottzcr or Would be no reaſon why he ſhould of neceſſity have leave to tra- 
Prysicraxs. verſe. And as to THE FIRST, I agree, a writ of error does not 
*[ 3 901 lie; becauſe it is a new way of proceeding unknown to the com- 
Error wiilinor tie mon law, and not according to its rules. For they need not pro- 
on a new created ceed purſuant to the methods of law, nor need they indictment or 
jurifdition, un- jury 3 nor in their judgments fay, ideo confideratum eſt; but may 
known to com- ſay, they judge him guilty, and that he ought to pay fo much mo- 
man law ney, &c. And it is like the caſe of convictions by juſtices of 
* peace; and in both cafes J hold, the party has a good remedy by 
Vide ante, 146. certiorari; and that is a conſequence neceſſary on all ſuch parti. 
cular juriſdictions, that the record of their proceeding may be 
brought up hither, that this Court may examine whether they 
have kept themſelves within their juriſdiction. 3. Cro. 489. 
Long's Caſe; he was found guilty of felony, and burnt in the 
hand; and held a writ of error could not lie, becauſe no judg- 
ment of attainder, but that it might be removed by certiorari; 
and ſo it was; and, for faults in the conviction, quaſhed, and the 
party reſtored to his goods and chattels. We do take it, that 
where a court in its nature is a court of record, a certiorari will 
he to it, by reaſon of the great fuperiority of this Court (a); 
which may command them to ſend their proceedings before them 
up hither, that it may be ſeen whether they confine themſelves to 
their juriſdiction; which if they exceed, this Court may correct 
them; and how comes it to be granted upon convictions by juſ- 
tices of peace, or orders of commiſſioners of ſewers ? I remem- 
ber formerly the commiſſioners of ſewers were adviſed by Counſel 
| not to obey certi:5ar7's, but they were all laid by the heels for 
| 2. Vent. 66. following ſuch advice, and obliged to chtain the king's pardon for 
Order of Sew- the offence. And Mr. Callis, upon his reading upon the ſtatute, 
ers removable | s | 1 g . 
B R. holds, that their orders are removable hither by certiorari. In- 
Poſtæa Trin. deed we are ſo cautious often to deny it, leſt in the mean time the 
22. Vill. 3. country ſhould be overflown : But the general reaſon of the law is, 
Pom. Regina v. that wherever a juriſdiction is ſet up by act of parliament to make 
dee Se icti &c. certisrari will lie to remove them; as in caſe of 
Glamer garſpire. convi ons, . ; | ; m; | | 
forcible entries. And the Court is to examine, as far as appears 
on record, that they have not exceeded their authority; and if 
they have nor, or not purſued the act, to quaſh the proceeding — 
As to THE SECOND, Suppoſe there were no r-medy, it would not 
follow from thence that theſe proceedings are traverfable, becauſe 
*[ 391 ] the act has given them a power, and has given the * party no re- 
39 medy; for the not giving an appeal from them, or the making 
their judgments irreverſable, ſhall not alter the nature of a court 
of record. And if the ſtatute gives them too great a power, who 
can help it? That there lies no appeal is a frengthening rather 
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(a) Sce 1. 8 ra. 609. Cowp. 524- $36. Dougl. 534. 1. Eck. Rep. 233. 
3. Hawk. P. C. 7ib edit ch. | : 
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than a weakening of their authority. And this appears by many Doc ros 
authorities; as if a verdict be given by a jury in a criminal cauſe, Crgnvitie 
or if in ſuch a caſe the Judge miſdirect the jury, or tell them —_— ” 
the law is otherwiſe than it is; as that killing a man in his own Cor rer or 
defence is murder, and the jury ſhould find it fo, there is no re- Paysicians. 
medy. There has been an old ſtar- chamber law that a jury 
might.in ſuch caſe be attainted (a); anda Judge has been brought 

into the ſtar- chamber for making a falſe return; but adjudged it 

could not be. And heretofore a jury has been fined for giving a 


verdict againſt evidence. 2. Leon. 233. Noy, 48. Telv. 23. 


e. 130. But ſee BujhelPs Caſe (b); where it was held by all Jury -canii be 
the Judges of England, except one, that a jury could not be fined f ned fer verdict: 


for giving a verdict againſt evidence, becauſe they are judges of 2 on 
the fact; and therefore, by the ſame reaſon, the defendants here, : 
being judges of the matter, ſhall not be liable to action for their 
judicial act. 3. Cre. 309. In a civil action, if the Judge direct the 
jury that the law is otherwiſe than it is, and they find according | 
to directions, yet attaint lies not: Yet there the parties are vide 3. Inſt. 64. 
without remedy ; therefore it would not follow in our cafe, be- If ecclefiaſtical 
cauſe there is no other remedy, therefore the matter is traverſable; mmiſſioner 
and that either in civil or criminal matter. And though the, 1 

3 5 g | . againſt law, ac- 
_ plaintiffs have no jury here, yet that makes no alteration ; for if tion will lie a- 

they have power to convict, fine and impriſon by the ſtatute, they gainſt him. 

are judges of the matter. 7. Hen. 6. pl. 13. there is a diverſity | 
between a fine and an amerciament ; if a fine be impoſed, it is not Fine and amer- 
traverſable, but an amercizmentis. No action will lie againſt a bailiff ciament diffe- 
for awarding a proceſs upon a preſentment. What then remains in n. 
this caſe? For if, as long as the verdict of a jury ſtands, it cannot 
be traverſed; why when the ſame authority which the jury had is 
veſted in a Judge by act of parliament, why, I ſay, ſhall it be tra- 
verſable? and can any man give a reaſon of a diverſity between 
the caſes? for if the parliament has given the cenſors the power 
of a jury, they muſt give the conſequences of that power. And 
the caſe of Hammond v. Howell {c), in this court, in the twenty. 
ninth year of Charles the Second, is as full as can be in point: An 


indictment was found againit ſome perſons for going to * conven- * [ 392 ] 


ticles, and the jury would not find them guilty upon evidence; 
whereupon they were fined and committed ; and upon a habeas 
corpus to the common pleas, it was reſolved the jury could not be 
| fined for not going according to evidence, and they were diſcharg- | 


ed. And then they brought an action of falſe impriſonment againſt Action brought 
Horbell, who pleaded, that he was a Judge of eyer and terminer, ASainſt a Judge 

of oyer and termi- 
a ner would not 


& c. and held no action would lie, becauſe it did appear he was 
Judge of record; though it was plain, by the opinion of the court lie. 
of common pleas, he could not fine them by law; yet for this very ; 

reaſon judgment was given for the defendant ; and where is the _— 


diverſity between that caſe and ours? They were both Judges of Rook . Sher f 


| of Sal ſbury. 
) Vide Floyd v. Barker, 12, Co. 24. (c) 1, Mcd. 119. 124. 2. Mod. 218. 
(6) Vaugh. 135. 


Vor. XII. | „ record, 


commit a man 


4 
1 
$1 
Ra 
it 
1 
4 
rn 
is 
S1 


Eaſter Term, 1 2. Will. „uin . . 


Docroas record, both kad power to fine and commit, and ſhall the one be 

Oszxxirzx puniſhed and not the other, though they act againſt law ? And as [ 

ry have ſaid before, the cenfors have power over the plaintift's per- 
Cor tren or fon, and why (hall not judges created by act of parliament, have 

Pu vsielaxs. the ſame protection as any other Judges whatſoever ? I might have 

enlarged much more upon this head, but fear I have been too long 

already; and perhaps I may be lorry o have occaſion to ſay ſo 

much, for ſome may abuſe it. 


Action againſt THE FIFTH OBJecTIONn. Hard. 480. TFrefpaſs was brought 
8 againſt the commiſhoners of exciſe, who convicted one for not pay- 
ak _ ing duties for frong waters; and the jury found, that the liquor 
duty for firong was low waters from which the ſpirits were extracted, and it was 
waters for what held the action did lie; and what was the reaſon? Becauſe the 
was not, laid, exceeded their duty ; for their authority only extended to take ex- 
_— _— ciſe of excifable liquors 3 but here the College have a juriſdiction 
Mk ol Trin, Over the perſon. And n Caſe a juſtice of peace convicts one for 
12. Will. 3 having a baſtard child; and if fo be the child be a baſtard, he is con 
Dom. R. v. In- chuded, but if it be not, it is not his calling him one will make 
habitants e him ſo; and therefore the party is not without remedy, for all was 
Clomerganfeire- coram non judice; ſo it is not the commiſſioners of exciſe's calling 
«ow waters” « ſpirits,” will make them ſo: and this is the reaſon of 
that judgment; for if it were admitted that they had juriſdiction, 
there would be no remedy. SECONDLY, And fuppoſe it were 
traverſable, it is certainly enough alledged here, fo that iſſue may 
be taken upon it; for it is ſaid, he tok upon himſelf to adminil- 
ter phyſic to the woman, and he gave her very hurtful and un- 
wholeſome phyſic, whereby ſhe became worſe and worſe, and in- 
curable. OF 1 101 5 > 5 
[3931 * THE SIXTH OBJECTION is. That it does not appear what 
fort of phyſic it was. And what then ? If they had mentioned it, 
would we be anything the wiſer for it? for we muſt try it at laſt by 
a jury, and take the opinion of phyſicians in it; and if an action be 
brought againſt a phyſician, or againſt a furgeon, it will be enough 
to fay, that he unſkilfully and inartificially did apply his cure; and 
the reſt may come in evidence. 


IRE SEVENTH OBJECTICN is, That it is not ſaid what diſeaſe 
ſhe had. Suppoſe ſhe had none at all, that would make the matter 
worſe. 8 
p Herr: It TIE EIGHTH OBJECTION is, T hat it does not appear the wit- 
ſeems cenfors neſſes were ſworn. I thall anſwer, FIRsT, It may be a queſtion, 
mayzendex oath, Whether they ought to be ſworn? And it ſeems to me, they may 
in confequence tender an oath, as a neceſſary conſequence of their judicial power; 
| e, e- but I will give no poſitive opinion. SECONDLY, Suppoſe they 
could adminiiter an oath, and will not do it, or vice ver/a, it 
would only make their proceedings erroneous, and then ought not 
Tl ough practi- to be arraigned for it. And though the plaintiff be not one of 
tioner be not 2 the College, yet, if he practiſe phyſic within their juriſdiction, he 
Payton, Pra- gught to ſubject himſelf to the law, as well as any other. 
ting makes © 80 } ; | 
kim liable. And judgment was given for the defendant. 
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The King againſt Somerton. | Caſe 652. 
A* ORDER OF ADJUDICATION of the reputed father of a baſ- One juſticemuſt 
11 tard was ruled bad for two faults : be of the quorum. 


FirsT, It did not appear that one of them was of the guo- 
rum (a). | | 
SECONDLY, Nor that the examination was by them both (5) ; Both juſtices _ 


a | muſt be preſent 
and they held fatal. at chern 


tion of a pauper. 


But becauſe the defendant was nor preſent in court, as he ought Reputed father 


to be, it was only quaſhed, nf, | | mult be preſent. 
6. Mod. 180. 2. Salk. 475. 1. Bl. Rep. 198. 


(a) But now by 25. Ge. 2. c. 27. no Aldwins, Burr. S. C. 136. Rex ©: 
order ſhall be quaſied for this exception. Howarth, 2. Conit P. L. 769. Rex z. 
See S P. polt. 419. 8 Weſt, 6. Mod. 180. Billing v. Prince, 


(.) Sce accord, Anonymous, poſt. 403. 2. Black. Rep. 1017. Rex v. Forreſt, 
Rex v. Wykes, 2. Stra. 1092. Rex v. 3. Term Rep 38. and Rex v. Statſold 


Ware, 2. Salk. 488. Rex v. Coin St. 4. Term Rep. 596. 


Anonymous. Caſe 653. 


UDGMENT was upon the return of two nibils to a ſeire A ſeire facias te- 
[| facias, reciting a judgment in the King's time, when in truth eiting a judg- 
it was a judgment of the time of the King and Queen, and ſo no Mm der 
judgment to warrant the fare facias, and money levied by virtue = king, — a 
of this judgment. | N the reign of an- 

| other, is bad. 

PER Curiam. In ſtrictneſs the defendant ought to be put to | 
his audita querela; but we do often give relief upon motion. 


And the judgment on /cire facias was ſet aſide, and reſtitution 
awarded.  _. : 8 


| *[ 394] 
by againſt Cutts. Caſe 654. 
ATRIAL AT BAR was to be concerning the right of members on the trial of a 
of a corporation ; and it was moved on one fide, that the corporate right, 
town-clerk ſhould attend with the corporation- charter. | the other party 
| may have an in. 


PER CuRIam Of right you are not int-:tled-to that, becauſe ſpection of the 
you may have a copy of it at THE ROLLS (a). But it being merely charter. 
to try the right, it was thought hard to put them to the charge; 
and the clerk was ordered to attend at the charge of them that 
made the motion, If tenant claim by copy, the lord, on motion, 


(a) See poſt. Anonymous, 414. | 
Ddz2 | N 


f. Xe 


— 


1 
Hf 


*rs 
* 


. 


4 7 
* e E S 2. 7 
2 5 #4 fn, 5 CEE Et Ch tet 92 rs þ 
5 : r , 1 7 4 2 5 Wi Fn 5 * Fi 
92 e "** 7 4 7 * N. EATS 2 1 n armen { eu ” 
7 1 * * k * a x N 1 * 7 * 1 8 {4 ve he \ * 
e hs Pa. F 5 * "_— Ie 3 tes AE N N z 1p £4 2 * e. Y x 8 n * „ 1 n W Hen. Ne b 
g e NN „ Ti by p 007 4 8 Ft =. „ . T „ * . EO I, 
= " = be * „ 0 


4 4. Sy 
OR £ 
. 


1 #2” a 
a wr ds e e Fe 
. . e, 


* V ©. - r 7 * 
279 ä C 
7 25 5 1 12 
42 be, e Eh 5+ 
WED , ee OLED . 
* * 5 
2 2 4. 


220. 


2. Will. 5. 


Eaſter Term, 12, Will. 3. In B. R. 


| is only ordered to let him have ſight of the court-rolls, but notto 
— bring them into court (4). 1 | 


CurTTs. | 
(a) See Crew gui tam v. Saunders, 2. Black; Rep. 1030. Folkard v. Hey. 
2. Stra. 1005. Slade v. Walter, 12. Vin. net, 2. Black. Rep. 1061. Rex . 
Abr. 146. Ceary v. Hopkins, 2. Ld. Shelley, 3. Term Rep. 141. But fee 
Ray. 851. 7. Mod. 127. Richards v. further on this ſubject Mr. Nolan's note 
Patterſon, Comy Rep. 555. Rex v. to the cafe of Rex v. The Fraternity of 
Holliſter, B. R. H. 245. Warrener v. Hoftmen in Newcaſtle, 2. Stra. 122+. 
Giles, 2 Stra. 954. Young v. Lynch, whcre all the caſęs are collected. ; 

1. Black. Rep. 27. Addington v. Clode, | 

Caſe 6553. | Freeman again}? Bluet. 


An immediate TJ RESPASS for entering into the plaintiff's houſe, and taking 


officer of a court away ſuch and ſuch his goods. 
cannot juſtify : 


under a return- The defendant pleads, that London is an ancient city, &c. and 


able procels that time out of mind there was a court of record there tent. corom 
hy pn alterutro of the ſheriffs, which had a juriſdiction of all treſpaſſes, 
+ of thofe replevins, &c. ariſing within the city; that before the time men- 
who act under tioned in the declaration, viz. fuch a day, &c. A. came to the (aid 


him. court, &c. and there before the ſheriff levied a plaint in a plea of 
S. C. x. Ld.Ray. taking and detaining goods, againſt the plaintiff, and found ſecu- 
632. rity to proſecute it, and re- deliver the goods if judgment hou! 
S. C. 1. Salk. go againſt him; that ſaperinde the ſheritf, ad tunc et ibidem, did if- 
— 73 3. Salk. ſue a precept to the defendant, one of THE SERJEANTS AT MACE 


to the ſaid court, commanding him to replevy the faid goods, and 
S. C. Holt, 408. make a return to the ſaid precept ; that he according! y did repleyy 


* 52. them, &c. and delivered them to 4. guæ eſi eadem tranſgrefj, &c, 
toor, 57» | . | 


Latch, 223- To which plea the plaintiff demurs. 5 

Cro. Eliz. 17. | : Z | | 
Cro. Car. 447- IT WAS ARGUED for the demurrer the plea was naught, for 
Salk. 408. want of a return according to the command of the precept ; for 


Stra. 1184. whoever juſtifies by a writ or precept, muſt ſhew his compliance 
1 with all its commands, without which he cannot take advantage of 
it (a). If an officer take the goods of an outlawed perſon, and make 
no return, the party, upon reverſal of the outlawry, ſnall have treſ- 
paſs againſt him for his goods (5) ;. for he was to have done two 
[ 395 J things, one for the advantage of the plaintiff, “ and the other for 
| that of the defendant ; and he ſhall not juſtify the one without the 
other. And here the plaintiff ought to have the advantage of the 

return, which the defendant deprives him of by making none. lt 

is true, in an eſcape the defendant ſnall not take advantage of the 

want of a return; becauſe his own wrong : And one that acts un- - 

der the officer in this caſe ſhall juſtify without a return, becaule it 

was not in his power to make one: But here it is the officer him- 

ſelf, who could and ought to make a return, that would juſtity 

without it: and an eſcape would lie againſt this ſerjeant upon ex- 


(a) Sce Year Book 20. Hen, 7. pl. 13. (6) Year Book 21. Hen, 7. pl. 22. 
9 | eecution 
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ecution of a proceſs of that court >- but if it were upon the execu- 
tion of 2 latitat, or other proceſs out of the courts of MNeſimin- 
Her, it would not lie againſt him, but againſt the ſheriff. 1. Koll. 
5 Ar. 806. i 5 . _— F A 


THEN there is no ſuch court as they have ſet forth, for they ſay 
it is a court held coram alterutro of the ſheriffs ; and the truth is, 
they have two diſtinct courts, and one of them cannot act in the 
court of the other; but as to the courts of JYe/tmin/ter, they both 
make but one officer. Trinity Term, in the ſecond year of Wil- 


lam and Mary, eſcape lay againſt them both for an eſcape out of Vide ante, 127, 
uE Coup TER, of which they both make but one keeper, And . 


_ their being Judges does not hinder their being keeper too; as the 
mayors of many corporations are both, Ray. 83. | 


Dee, on the other fide. A ſerjeant at mace is but an under- 
officer, and ſuch is not liable to an action for what he does by warrant 


of a court. Debt was upon a judgment, and pleaded that the 
plaintiff ſued out a fieri facias upon that judgment, and the money 


was levied by virtue thereof, and paid to the plaintiff; and there it 
vas ſaid at the Bar, that it was no plea, without ſhewing a return, 


becauſe the judgment being matter of record ought not to be 
avoided but by matter of as high a nature; but the ourt gave no 


opinion (2). The ſheriff is not excuſable by virtue of a filers fa- 


cias, without a return. (5), for that commands him to have the 


money in court; but he may juſtify by virtue of an elegit without 
a return: Prod HOLT negavit. The party has no injury done 
bim for want of a return; for if the plaintiff in the replevin diſ- 

continue, he has his goods again: and for precedents of juſtifi- 
cation in replevin without a return, he cited the Cd Ent. 136. 
150. 162, Raft. 688. 669. Co. Ent. 333. and he put this di- 
verſity, that where the command of the writ is to deliver to the 
party that ſues it, there needs no return; otherwiſe * where it is 
to have it in court; and the ſheriff without a venditioni exponas 
may ſel} upon a fieri facias. | 


Hort, Chief Fuftice., Till proceſs returned, the eſcape of a 
priſoner in that court would lie againſt THE SER JEANT, but after 
return it lies againſt the ſheriff, And as to the objection, that the 
court is laid to be held coram alterutro, that may be well, and 
taken ſeverally, and I believe originally they were one joint court, 
but ſevered by partition, and THE HUSTINGS in truth is the county 
court of the city: and wherever the ſheriff juſtifies by virtue of a 
meſne proceſs, he ought to ſhew a return. There is a diverſity in 


the caſe in the Year-Book of Heury the Seventh before put; when 


the ſheriff is by the writ commanded to have the party in court, 
there he ought to make a return, but he need not do it in judicial 
procels, for then he is only to keep him until he makes ſatisfac- 
tion. c „ | 


(a) Year Book 11. Hen, 4. pl. 58. (% Vide 4. Edio. 3. pl. 8. 


Dd 3 And 


FZNEMAN 
againſt . 
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Ferran And PER ToTaM CURIAU in Hilary Term following: The 
_«ganſt plea is clearly bad, for want of ſhewing a return (a), for the pre- 
BLoz7- cept is returnable, and commands a return; and in all capias's ad 

reſpondend. or other meſn< proceſs to the ſheriff, if treſpaſs or falſe 
impriſonment be brought againſt him for executing them, he can- 

1. Cro. 446,447. not juſtify without ſhewing a return: The diverſity is between the 
1. Jo. 375, 379. immediate officer of a court to whom the writ or mandate is di- 
| refed, and one that acts under bim; for if he be no officer of the 
court, but acts under him, he may juſtify without ſhewing a re- 

turn (5); otherwiſe of ſheriff or other immediate officer; for he, 

that has not ſnewed to the Couit that he has done his duty in what 
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:5 the proceſs of the court required him, ſhall net be juſtified by the 
. proceſs. Vide 38. Hen. 6. and many other Books. And the 
1 caſe of replevin is much ſtronger; for where a plaint is levied in 
* replevin, there is a precept made thereupon to replevy the goods; 
1 and if they be replevied, what ſhall the defendant do if there be not 
2H a return? [tis true, he has a day on the rol! to appear, and perhaps 


demand the plaintiff ; yet if he do not appear on the return of the 
precept, whether the replevin be good or not, the Court cannot 
know what judgment or proceſs to award; whereas if return be 
made, and a particular of the goods given, and the defendant comes 
Poſtea Mich. and makes title, he ſhall demand the plaintiff, and have judgment 
12. Will. die returns habende; but if the replevin be adjudged good, the 
—_— plaintiff ſhall have judgment and coſts ; or if the return be an elon- 
gat. the Court ſhall award a writhernam; or if the party be non- 
* [ 397 ] ſuit, there ſnall likewiſe be a returno babend. If the * replevin 
bs executed and juſtifiable, judgment fhall be for the plaintiff; 
Replevin and and in crder to theſe things there muſt be a return. The firſt 
alias is not re- replevin and alias indeed are not returnable, but are warrants to 
rprnable, but the ſheriff to replevy, and in nature of a ju/ticies; and therefore 
ET” one may juſtify by virtue of them without a return. But the 
pluries is returnable, and therefore, if the ſheriff will juſtify by it, 
he ought to return; otherwiſe one ſhould have no means to have 
his goods again; and all the caſes that ſeem againſt this are of in- 
ferior officers. And in caſe of original replevin to ſheriffs, which 
is not returnable, but a zzv/?zcres, the ſheriff's precept to his bailift . 
to ſummon in the defendant is returnable, and gives them day in 

court. „ 


And fo by THE CouRT judgment was given for the plaintiff, 


2 15 3; — 
r 4 1 7 by 25% 
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(a) Same point Cotes v. Mitchel, (8) See Bull. N. P. 23. 
3. Lev. 20. Pr. tton v. Cclz, Salk. 408. . 
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of Caſe 656. e —— eganſ! Farrell. | 1 
| In trover the PRODERICE me ved, that the defendant in trover after de- 
i thing itſelf may 1 claration might bring the thing itſelf and deliver it to the 
* be brought in. plaigtiff. ; eG, : el | 

1 Ante, 90 95. 3 And 
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Eaſter Term, 12. Will. 3. In B. R. 


And Gourp, Juſtice, ſaid, he had known it often done; other-  ——— 
wile where he would tender the value, for the defendant fhall not £897. 
ſet a value upon the plaintiff 's goods. 2 ET: FAREELE. 
And the motion was granted (a). 


(a) See Cooke v. Holgate, Barnes, Prince, 3. Burr. 1363. Whitten 2. 
281. Roydon v. Batty, Barnes, 284. Fuller, 2. Black. Rep. 902. 
anonymous, 1. Stra. 142. F. ſher v. | 5 


| Anonymous. : Caſe 657. 
HL Chief Juſtice. If a penſion be by preſcription out of Pen may be 


a rectory impropriate, though the rectory come into lay hands, ſued for in the 
1 ä 77 1 N . . ſpiritual court. 
yet it may be ſued in the ſpirtiual court, becauſe it might have | 
commenced by a ſpiritual act (a) ; and if ſuch a preſcription be 3 
denied, it ſhall be tried there; but if a modus decimandi be plead- 
es, it ſhall be tried at common law; and it it be not found, a con- 


ſaltation ſhall go. | 
() Ante, 269, 326. Stone . Jones, poſt. 404. Johnſton v. Ryſon, poſt. 416. 


Anonymous. Caſe 658. 


He: Chief Fuſtice. FiRST, If a diſtreſs for damage feaſant die Ir diſtrets for 

in the pound or eſcape, the party ſhall not retake them; but _ —_ or 

il it were for rent, in either caſe he may diſtrain de nes. _ - es 
| «liter if for dam ge frafant. 


SECONDLY, Eſcape of cattle out of a pound is not like the Diſtrainor may 
eſcape of a prifoner out of gaol; for if the pound be not good, the = the diſ- 
aſtrainant may be his own Keeper, and put them in his oven pound, 
but he cannot be kceper of his priſoner. I Ts | 

THrinDLY, Every pound kceper is the ſervant of him who im- Pound. keeper. 

pounds the cattle, pro hac vice. | | , 
* | 
| [ 398 ] 


4 | 
| | Anonymous.“ | Caſe 650. 
HOL, Chief Fuſtice. It is a great miſdemeanor in an attor- Warrant ef at- 
ney to take a warrant of attorney to enter judgment on a tomey to con- 
bond without a defeaſance; and none but a ſworn attorney can ſeſs judgment. 
take ſuch a warrant. 5 : 


The King againft The Irfhabitants of Kirford. Caſe 660. 
AN ORDER of two juſtices vas tc remove a man, with his wife order to remove 
and family, and it was quaſhed in toto, becauſe the family a man and his 


might have another ſettlement ; ſo it would be if the order were to family, il. 
remove him and children (a). Og. | | 


(«) See Rex wv. Chicheſter, 2. Seſſ. Sett. & Rem. 45. Rex v. Jalm don, 
Cafes, 74. Chewton v. Compton Mar- 2. Salk. 485. 2. Conſt. 773, Hobey 
n, 2, Stra. 471. Reg. v. Newington, v. Kingſbury, 1. Stra. 527. | 
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to ſay had none. 


Hammond v. Ouden. 
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FEaſter Term, 12. Will. 3. In B. R. 


Caſe 661. | Anonymous. 


Information for AN ACT OF PARLIAMENT was for making a river in Derj;. 
making a wharf ſhire navigable, and that none ſhould build any wharfs upon 
ee 4 + it from henceforth; and one having afterwards built a wharf, an- 
e | other, who had a former, and prejudice in the advantage thereof 

* by the ſecond wharf, moved for leave to file an information (a) 


againſt him upon the ſtatute. 


And though THE Cour faid it was not an act of fo public a 
nature, as that the Court ought, ex cis, to take notice of it; yet 
becauſe it was for public good, and the matter directly againft it, 
they gave leave to file an information; but they held that an infor- 
mation would not lie for the violation of a private ſtatute. 


fa) NoTEx, At common law informa- out leave of the Court; and that to 
tions might be filed without motion, in avoid frivolous and vexatious matters; 
the name of the Maſter of the Crown. and that the party, in caſe of acquittal or 
office; but tince the ſtatute of 4. & 5. nonſuit, have coſts.— Nor ts ferner 


Will. & Mary, c. 18. it cannot be with- edition, . 
Caſe 662 Badger ag Floid. 


Perſon who has THE PLAINTIFF had judgment in ejectment, of which error 
Judgment in e- being brought, and bail given to proſecute, and anſwer the 


jectment may ff ine i Zinti ö 5 
4 N mean profits; and pending it, the plaintiff brought debt for rent. 


rent, notwith- And PER CURIAM, The writ of error does not hinder the plain- 
aan pn ws tiff from bringing debt, or diſtraining for his rent; and here he 
might have entered without a writ of execution, and only all ex- 

c. Holt, 199. ecutions by writ are ſuſpended by the writ of error: and in a real 
| action, after judgment, the plaintiff may enter notwithſtanding the 
writ of error, if his entry were lawful without the judgment; for 

* © 399 ] that is not by force of the judgment, which ſhall not put him * in 
I a worſe condition than he was in before. And whereas it was 
urged, that in the exchequer they had laid a plaintiff by the heels 

for ſuch a thing, Hor, Chief Tuftice, ſaid it mult have been by 

virtue of their equitable power, which this Court had not. | 


Caſe 663. N Anonymous. 


Covenant to HOT, Chief Juſtice. 17 A. covenant with B. to convey him 
eonvey all his all his right and title to the manor of D. to which A. has no 
right 3 no Plea right; it is not a good plea in an action of covenant, that he had 
| no right, &c. but he muſt make ſuch a conveyarice, as would in 
x. Saund. 215: truth paſs all his title, in caſe he had any; and he is eſtopped by 
Toten Mich. his covenant to ſay he had no title, 8 Eg 


12. WII. 3. 


Baſſe 


» — 
5 


EFaſter Term, 12. Will. 3. In B. R. 


Baſſe againſt Bellamount. | Caſe 664. 


OLT, Chief Juftice. If the king grant a tract of land in the Grant of legif- 
H plantations abroad to a man, with a legiſlative power, which _—_— not 
the grantee paſſes over to another, the legiſlative power ſhall not Ds 
paſs as a privilege annexed to the land, but that remains-with the 5 C. Holt, 332. 


perſon of the grantor. 


Roſiere againſt Sawkins. | Caſe 665. 


TP RESFASS by a maſter for the battery of the ſervant, per Billa and narra- 

quod ſervitium, Sc. The defendant pleads cis non, be- © 25 the ſame 

cauſe it did not appear. that he was his ſervant at the time of the © © R. 

battery committed, concluding with a petit judic. de billa, et quad _ 

illa caſſetur. | | 
And, Whether this were made a plea in abatement by the con- 

cluſion ? was the queſtion. | 


HoLT, Chief Juſtice. We muſt diſcourage theſe ſort of pleas, 
| and Lilla and rar. are the fame thing in this court; and therefore 

one may demand judgment de billa, and alledge inſufficiency in the 5. Co. 30. b. 
declaration; and though ſuch a plea as this ought not to be re- 8. Co. 59. a. 
ceived, yet fince it has been received, there is no harm to award Owen, 33. 
a reſpondeas ouſter, for the defendant cannot aſſign it for error, be- 7: = 4- 
cauſe for his advantage; and yet we may juſtify to give final judg- D 
ment: And ſo was the rule. | 208 


C. poſt. 434. 
S. C. Holt, 460. 


2 Anonymous. Caſe 666. 


| LOCAL. ACTION not to be laid anywhere but where it did atiſe, Local action to 

— without conſent of the parties. PER Curlan. | —_ where 
= : . , * - ” . 2 Aro [=p 

. | *[ 400] 

Lady Faulkland againſt Stanion. Caſe 667. 


JN DEBT UPON A BOND, it was pleaded in bar, that in a former If a ſtatute en- 
action upon that bond the defendant had pleaded the late ſtatute act that no 
of the king laying taxes upon bonds for ſecurity of money, and ond Stamped 


that none ſhould recover ſuch debts if they had not taxed the ſame ; 2 ” eee 
and that upon that plea the plaintiff was barred. | after the ſtatute 
| 7 | is expired an ac- 


It was objected, that the ſtatute was only a temporary law, and tion be brought 
now expired; and therefore the impediment being removed, the on an unſtamp- 
plaintiff ſhould recover; and compared it to the caſe of excom- ed bond, made 
mengement pleaded, where the judgment is remaneat loguela fine while the ſta- 
die guouſque, Sc. which is but a temporary plea, by which the e. . 7 
parties are put out of court, but may be brought in by a re-ſum- fendant — 
mons or re- attachment; but where outlawry 1s pleaded in abate- plead the . 
ment after pardon or reverſal thereof, the party muſt begin de novo. tute, though ex- 
„„ . „ : But pired, in barof 
ſuch action. 
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Eaſter Term, 12. Will. 3. In B. R. 
But by Hor, Chief Juſtice, Here the defendant had a good 


Larry 
FAUTELAND plea when the firſt action commenced, and time ſhall not wear it 
1 out; and he ſaid, that Co. Lit. 178. J. and 135. 6. is to be under. 
| | ſtood upon this diverfity, when the cauſe of action accrues to the 
plaintif} at a time at which he is under the difability of an out- 
lawry; there the pica of outlawry in abatement ſhall quite 
overthrow the writ, and after removal thereof he muſt begin 4: 
nh; but where the diſability of outlawry comes aſter the cauſe 
of action accrued, there the plea of outlawry is only a temporary 
diſability which does not abate the writ, but is only quouſyn:; 
and after removal thereof, he may re-continue the action by re. 
fummons, &c. | 
Caſe 668. Steer againſt Shalecroft. 
Covenant to IT was COVENANT for not conveying an eſtate purſuant to ar. 
convey at charge ticles, . : 
of covcnantee, ; | 2 a "OF 
2 1 HoLT; Ghief Juſtice. There is a manifeſt difference between 


a covenant to make a conveyance at the charge of the covenantee, 
S. C. Holt, 277. and a covenant to convey to the covenantee, and he covenants to 
be at the charge of it; for in the firſt cafe the covenantor is not 
obliged to perform the tender of the charges; but in the ſecond 
he is to convey at his peril; and if the covenantee will not pay, 
he has his remedy againſt him upon his covenant; but where the 
3 | covenant is to make the conveyance at the charge of the cove- 
* [ 401 1 nantee, the covenantor ought to * give notice to the covenantee, 
| © _ what ſort of conveyance he intends to make, that the covenantez 


may judge what charge to tender. 


Dzed muſt be SxcoxDLY, When one pleads a deed, he muſt plead it accord- 
pleaded accord- {1.440 its legal operation, and not according to the words thered, 
effect. c 

Difference be- THIRDLY, If a covenant be to make a feoffment, &c. leere 
tween a cove- ſuch a day, the covenantor ought to give notice when he will make 
nant to be per- it, that the covenantee may be there to receive it; ſecus, if it he 
r to make a feoffment on a day certain; but in that cafe the cove- 
den 7 a. nantor muſt plead a tender on the laſt convenient time of that 


— 


day. a 


. 


Cafe 659. 


Hove feats in the PER CURIAM. All controverſies concerning ſeats in 4 
8 ky * church are determinable before THE ORDISARY, except 
© © where one claims a ſeat by preſcription. | 


Gedb. 200. | 1 25 92 
2. Bulſt 150. 2. Lev. 193. 241. 2. Roll. Abr. 288. 3. Inft, 202. Cro. Jac. 366. 1. Sid. 39. 
Lhe 


3. Lev. 73. 1. Wal. 326. 1. Term Rep. 428. 


Anonymous. 


. 


Eaſter Term, 12. Will. 3. In B. R. 


The King again The Vill of Abingdon. Caſe 670. 


| HT , Chief Fuſtice. The reaſon why a return to a nanda- Retum to a 


nus requires the utmoſt certainty the law allows of, is not eres re- 
only that the party may have ſufficient to ground his action upon, if 3 
fille; but to the end the Court may know what judgment to give S. C. ante, 308. 
on it, in caſe it were demurred upon, and becauſe it cannot be , 8 
eadi | | L. 431. 
helped by pleading. | | | An 
5. C. Carth. 499. S. C. 1. Ld. Ray. 559. Stra. 55: 640. . Com. Dig. «© Mandamus (D. f.). 


The Biſhop of Bath againſt Bridges. Caſe671. 


II was moved to change the venue in an action of ſcandalum mag- Special cauſe is 
natum; but it was denied; for PER CURIAM, It is never vequired to 


granted but for extraordinary cauſe, as was that of my i 


Shaftſbury (a). 


(a) Shaſtſbury v. Craddock, 2. Jones, 2. Stra. $07. 1. Bar. K. B. 68. Lord 
192. 1. Vent. 363. Skin. 40. 2. Show. Griffin v. Buckly, Barnes, 482. Gilb. 
797. Duke of Norfolk v. Alderton, C. P. go. Duke of Richmond v. Coſ- 
Salk. 668. Ante, 121. Rex v. Lee, tello, 12. Mod. 234. . 
poſt. 514. Lady Falconbridge v. Forreſt, : 


Anonymous. = = Wl 672. 


HOL. Chief Juſtice. If upon a general releaſe, the releaſee a release does 
give the releaſor a bill of exchange, note, &c. bearing even not diſcharge a 


date with the releaſe, the releaſe ſhall not diſcharge tùhem. 3 — the 
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TEIN Tir 
The Twelfth of William the Third, 


I N 


The King's Bench. 

Sir John Holt, Knt. Chief Fuflice. 

Sir John Furton, Kut. = Þ 
Sir Lyttleton Powis, Kut. Þ Fuſtices. 
Sir Henry Gould, Kut. 


Edward. Northey, Ne Attorney General. 
Sir John Hawles, Kut. S:hcitor Genera. 


* + 
2 A — ET man: 


[ 402 

Cate ñà 2 Jennmgs Calc. 

| N Sir Jonathan Jennings“ Caſe it was held PER Cons Au, that 
Iderman | 

yrs hens en I an alderman might ſurrender his office by parol ; for ſince he 

rol. Z may acquire that office without deed, viz. by election, ex 


S. C. 5. Mod. naturd rei he may ſurrender it without deed ; for whatever may be 
427 acquired without deed may be ſurrendered without it. 1. 4%. 
Hard. 476. 338. a. And it is incident to all corporations to be able to recewe 


Pyer, 7955 ſuch furrender. And this 3 was upon return of a man- 
damus. | | 
Mv1s0 moved for a new writ, in dr to bring ſurrender or not 
in quettion, the firſt writ being quaſhed as ill directed; and ob- 
tained it ger difficulty to try the right, 
Cale 674. Grabborn againſt Railer. 


Warrant of at VI ARRANT OF ATTORNEY was for confeſſing g judgment 25 
* 3 executor; and being entered generally ſeveral Terms ago, it 
oh e was now amended according to the warrant. | 

Ef The 


7, 


Trinity Term, 12. Will. 3. In B. R. 


The King againſt The Inhabitants of Marlborough. Cafe 675. 


ERTIORARI was to the juſtices at ſeſſions to ſend up what Two juſtices, 
orders they had before them; and hereupon an order of two polo 
| juſtices for the removal of a ſervant-maid, who was got with child , cot e 


within the year in her ſervice, was certified, without ſhewing how the ſeſſions. 


WI 
it came there. S. P. ante, 376. 


And PER CURIAM, FIRST, The order is well removed; for 
when two juſtices make an order, it is very proper for them to cer- 
tify it to the ſeſſions, and when they do fo the ſeſſions are legally 
poſſeſſed * of it, and it may be well removed from thence hither a. * [ 403 ] 


SECONDLY, If one hirea maidfor a year, and before the year's 4 fervant-maid 
end ſhe is got with child, ſhe ſhall not for that be removed, but _ 3 _ 
ſhall ſerve out her time (6) ; there ſhall'be a year's continual ſer- Pi en, 3 
vice to make a legal ſettlement for the charging of a pariſh; but count of being 
till the year be out none ſhall diſturb the party from ſerving. And with child. 
fince the is not removable within the year, if ſhe leave her maſter S C. Comb. 


without his conſent, ſhe may be ſent back to her ſervice; butthen S. C. 1. Self. 


it is to ſerve her time, but not a charge to the pariſh (c). Cieſcs, 2,8. 

5 = S. C. Conſt. 
(a) See ſame point Ovencot v. Grin- (c) See Rex v. Iſlip, 1. Stra 423. P. L. 
dow, ante, 376. Rex v. Eaſtland, 1. Stra. 526. Rex v. 


(5) But it is now determined, that a Seaford, 2. Stra. 1022. Rex v. Bamp- 
maiter may diſcharge a ſervant for this ton, Cald. 11. Rex v. Watford, Cald. 
cauſe. See Shaw's Pariſh Laws, zd edit. 57. Rex v. Weſtmeon, Cald. 129. and 
ch. 58. f 22. 2. vol. Conſt's Bott, 2. Conit P. L. 525. 527. Rex v. Gre- 
p 49. roti:; and Rex v. The Inhabitants ſham, 1. Term Rep. 101. Rex v. Kenil- 
of Brampton, Cald. 11. worth, 2. Term Rep. 598. 


| | Anonymous. EE Caſe 676. 
HOET, Chief Juſtice. Upon complaint made to one juſtice Both juſtices 


of one being likely to become chargeable to a pariſh, they both muſt examine 
may examine and order jointly ; but they both mult join in the 
examination and order, and one muſt not pin his faith upon the 
other's ſleeve (a). 


| (a) See Rex v. Sommerton, ante, 393. and the caſes there cited, 


The King againſt The Inhabitants of Glamorganſhire. Caſe 677. 


AN ORDER OF SESEIONS was made for aſſeſſing the inhabitants Order of ſeſſions 
of Glamorganſhire for the repair of a bridge in that county, toc aſſeſing to 
purſuant to the ſtatute of 23. Z/:;z. c. . which was ſaid to be a repair a bridge 


= ; . 2 „ purſuant to a 
private law; and therefore the order being removed up by cer ad- crate ad of 


rari | 
ty parliament, re- 


It was moved they ſhould not be filed, for that, as it was ſaid, a —_— bY cergo- 
certiorari did not lie, being a private law; and for this was quoted Stra. 900. 


1. Sid, 296. 1. Keb. 818. 2. Keb. 43. 88. 90. | 
| „ 
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Trinity Term, 12. Will. 3. In-. R. 


Tux Kine But PER CURIAM, Wherever there is a particular juriſdiction 
ſet up by act of parliament, this Court may command the execution 
Tut > . . 

Innanrrancs thereof by mandamus, and remove their proceedings hither by cer- 
er Graun: fiorari, to ſee whether they have obſerved their authority, Indeed 
AnnE. we do not eaſily grant a certiorari in cafe of commiſſioners of ſewers, 
for the danger that may befall the country in the interim (a), yet if 
good reaſon appear we will grant it; and the reaſon of 1. Sid. 296, 

Is not becauſe it was a private act of parliament. | 


GovLD, Fuftice, remembered a caſe where a certiorari was 
denied to femove orders of commiſhoners of ſewers upon this 
reaſon, that if the order was wrong the party grieved had his action, 
and if it was right it ought not to be ſtopped or delayed ; and that 

was the reaſon that it has been ſometimes denied in caſe of order of 
- Juſtices upon an authority by a private act of parliament. | 


Vide Hard. $80. To which HoLT, Chief Fu/tice, anfwered, If they meddle with 
Ante, 392. A thing out of their juriſdiction, you ſay well ; otherwiſe it is when 
* [ 404 ] they have conuſance of the ſubject - matter, but! do not purſue their 

| authority. And we often ſtay the filing of ſuch order, to the intent 

x that if ic be not well removed, to grant a procedends ; but if it 
, appear well removed and faulty, we file and quaſh it. And pez 
IPSUM, There may be a diverſity between a private act concerniyg 

one ſingle perſon, and an act concerning the inhabitants of a whole 


arte, 216. County (5). | | 1 
And it was ruled that they ſhould make a return, and recite the 
ſtatute in it (c). | 1 | 
. | 
— (a) Vide ante, 350. + the judgment was given in the caſe of 
(5) See Rex v. Hamworth, 2. Stra. Dr. Grenville v. The College of Phyſi- 


900. Og cians, ante, 356.—NoTE to the fene 
() This caſe was determined before cdi-ion. | — 


\ 


Caſe 678. . Anonymous. 
Heir by bond is HT: Chief Juſtice. If one bind himſelf and his heirs, the 


onl : . : . 1 * 
2 eee ; beir's lands are chargeable as he is terre-tenant, and not as 
heir. h 
Caſe 679. Ln Anonymous. 


A writ muſt if- Her, Chief Fuſtice. By the antient rule of the court, there 

r eee could not be a voluntary appearance without a writ were taken 

voluntary ap- out; but even now there muſt be a writ taken out before or after; 

* for without a writ the parties have no day in court, without which 
they cannot appear. 'S. . 


. 


Voluntary ap- And he ſaw no difference between a voluntary appearance and 
pearance ard en one upon a cepi corpus; for ſurely the plaintiff ought not to be put in 
8 a worſe condition for his kindneſs in not arreſting the defendant. 
Arte, 322, If a writ be returnable craſt. Animar. and a voluntary appearance 
to it, it will be the ſame as if it were upon a cepi corpus. 

| 0 5 Fs done 


Trinity Term, 12. Will. 3. In B. R. 


Stone againſt Jones. 8 Caſe 680. 


IBEL was in the ſpiritual court, rung forth a preſcription for The ſpiritual 
L the vicar of the pariſh of Marcham to find a perſon to officiate burt May ity a 
: : . > preſcription for 
in the chapel of Garworth, an antient chapel within the ſaid-parilh, tue vcur to find 
far the eaſe of the pariſhioners; in conſideration whereof the pa- a curate for a 
ciſhioners, time, &c. paid him and his predeceſſors two quarters of chapel of eaſe, 
wheat, and two of malt, yearly.:, - -. 2 Es — 
l iti ibiti riſhioners are to 
_ ſuggeſtion of no ſuch n. "m_ ion was _— — 
: | | | yearly. ere. 
And IT WAS AGREED BY ALL, that the thing's being by pre- 3 6 Habs, hs 
ſcription, which properly is triable at common law, did not always Ante, 357. 
{fice to ouſt the ſpiritual court of juriſdiction ; as if a penſion be 2. Stra. 879. 
by preſcription, though one may bring annuity for it at common 7: Bar. K. B. 
Jaw, yet they may libel for it in the ſpiritual court upon the pre- 397” Jo 
ſcription 3 as F. N. B. 51. (a). N Is 


But 1T WAS URGED for the prohibition, Fixsr, That of com- 
mon right the vicar is not bound to officiate out of the pariſh- 


church, and therefore * not to be without preſcription. SECONDLY, “ [ 40 55 


It does not require the vicar to officiate there himſelf, but to find 
one to do it, which he cannot be obliged to of common right; and ; 
the being of a preſcription is traverſed, and ought to be tried at | 


+ 


common law. 


Hort, Chief Fe It is the very point adjudged in 

IWilliams's Caſe (b, for it is an eceleſiaſtical duty to be performed 

for the advantage of the pariſhioners; and though it commence by 6 
preſcription, yet it concerns eccleſiaſtical perſons, and is a mere ( 

fpiritual thing, and is not at all the fame as if it were againſt a lay- 

man, who is not fo eaſily bound by canon law as eccleſiaſtical per- 

fons are; for their proceedings tliere by preſcription ſhall not charge 

a layman, or any temporal right. In Vacation, the patron and 

ordinary may grant a penſion, and the parſon ſhall be ſued there for 

it; and upon the ſtatute of Circumſpectꝰ Agatis a prohibition was 

never granted in that caſe ; though Coke, in his Comment upon 

that ſtatute, is of a contrary opinion. : 


Et acorn. 4 
{a) See ante, 250. 397. Johnfton . 77 (3) $. C 2. 


Ryian, poit. 416. 
Fs Barton againf? Bartlet. ; Caſe 681. 


UR pERSONs were arreſted upon one whit, and put in bail ww rg 
ſeverally ; one of them non proſſed the plaintiff for want of a , C Holt 28. 
declaration. | | . 


Hour, Chief Fuſtice. Till they are ſevered by declaration, the 


writ ſhall be intended joint; and the non prof. before declar tion 
muſt be upon the writ, which is joint; and therefore one non prof. 


wil do for all, notwithftanding the feyeral bail. 
| 7X Clay 


Trinity Term, 12. Will. 3. In B. R. 


Caſe 682. | Clay againſt Snelgrave. 


| The maſter of a A LIBEL was brought by the adminiſtrator of the maſter againſt 
cup cannot ſue a ſhip for his own and ſeamen's wages. 


in the admiralty . 

for his wages, And a prohibition was moved for, upon a ſuzgeſtion that the 
S. C. Salk. 33- Contract was on land. 

S. C.Carth. 518. 

S, C. Holt, 505 Ir was AGREED by all, that the ſuggeſtion was naught, j in caſe 
S. C. 1. Id Ray. of fuit for ſeamen's wages only; but the doubt was as 10 the maſ- 
$76. ter. 

x. Vent. 146. 

343- _ __ NorTrsy affirmed, that Po wELL, one of the Juſtices of the 
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Ray. 3. Common Pleas, reformed him they made no difference in the con. 
937. 963. mon pleas, and quoted a cafe in Hilary Term, in the twenty-ſeventh 
2. Will. 264 year of Charles the Second, where. the Court were divided in the 
4- Burr. 195% point; and he would make a difference between a contract by land 
Dougl. 101. with the maſter by charter-party and by parol ; for in the fic he 


» 
Us 
25 
2 
0 


N 


* T R 
bs _” P. owned * a prohibition ſhould go, but not in the ſecond caſe; and 


5 one of the reaſons why prohibitions ſhould not go in caſe of ſuit 
I L 46 ] for ſeamen's wages is, becauſe by the civil law they may ſue the 

N ſhip; and that reaſon holds with us ; for the ſhip i is as much able 
for the maſter” s as for the men's wages. 


Contra were cited 12. Co. 78. 80. Hab. 212. that if the contract 
? de by land, and duty accrue at A Vice verſed prohibition (hall 
go. 

Hol. r, Coief Ale, It is by ded gence that ſeamen may ſue 

for their wages in THE ADMIRALTY ; but that was never extended 

Poſten, Mich. to maſters, but once in my Lozp HERBERT's time; for the 
12 Will 3.Ro- maſter's caſe differs with that of mariners; for he is a priacipal 
__ nn ſervant, and he contracts with the part-owners, and the mariners 
Will. z. Grant with him; and a prohibition is a matter of right, with ſome reſtric- 
. Bailey. tions; and that which is the ground of prohibition i in theſe caſes is 
the contract being on land; but that does not hold in all caſes; 
for in the caſe of Croſby v. Leſmell, money was taken up at 

land for the uſe of a ſhipdiitrefſed in her voyage; and a conſultation 

was granted; otherwiſe if it were taken up before voyage begun, 
And in caſe of local juriſdiction, as that of the admiralty is, there 

is no difference between the contract's being by deed and by parol ; 
Ante, 38. cent. and it is hard to grant a e upon prohibition granted on 
Vide 3. Lev. demurrer. 


GC. acc. 2 - . 
| GovLD, Juſtice, acc. in omnibus (al. 
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(a) A prohibition was granted, S. C. King, 2. Stra. $ $8. z and the ſame pont 
Ld. Ray. 578. A prohibition was alſo was alſo adjudged in Read v. Chapman, ( 
granted to a ſuit for wages by the maſter © 2. Stra. 936. Wilkins « v. Carmichael, 
in the TY in the caſe of DW . 101. FED 
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Trinity Term, 12. Will. 3. In B. R. 


King againſt Woolaſton. Caſe 683. 
EBT uPon SEVERAL ASSUMPSITS. The defendant pleads, Bondadiſchargs 
D that he had given a bond for the ſame ; and on demurrer judg- Po” th | 
ment for the defendant (a). . , 
5 3 Poſtea, Trin. 12. Will. 3. May v. King. 
. adjudged zccordingly Roades . lor Baker, 5. Mod. 136. Kearſlake e 
Barnes, 1. Burr. Rep. 9.—8See alſo Tay- V. Morgan, 5. Term Rep. 513. 


The King againſt Harris. Cuaſe 684. 

N ORDER Or SESSIONS for ſuppreſſing a cottage upon 31. Eliz. Cottages not to 
A c. 7. (a) was quaſhed, for that cottages are not to be ſuppreſſed be ſuppreſſed by 
by indictment, | indietment. 


(a) Repealed by 15. Gee: 3. c. 32. 


Anonymous. | | \ , Caſe 685, 


potT, Chief Juſtice. If one be bound to fave harmleſs How a deſend- 
againſt a particular thing, the defendant ought to ſhew coment . ban plead. 
he has done it ; but if it be to fave harmleſs generally, a non dam- gen n of in- 


nificatus generally will do; and if it be to fave harmleſs in ſeveral demnity, 
particulars, againſt all perſons, it is general. | | | 
e 14070 


OLT, Chief Fuſtice. We cannot take notice of a judgment In fore 
H upon the 2 of foreign attachment in * king eachment * 


the cuſtom be 3 ſhewn, — 
. | | | Stra. 641. 
Anonymous.  ___ Caſe 687, 


OLT, Chirf Juſtice. If there be an ill plea, and the replica- Breach il aflign 
H tion aſſign an ill breach, the plaintiff ſhall have no judgment, ed. * 
Vide 8. Co, Dr. Bonham's Caſe. En 


The Pariſh of Erith againſt The Pariſh of Orford. Cale 688. 


RDER or sEsSIONsS was, << WHEREAS we are informed by order of remo- 
the churchwardens, &c.” quaſhed. 1 5 val I 


Vor. XII. | Ee Dillon 
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n Term, 12. Will 3. In B. K. 
Caſe 689. | Dill» Don ag No alcot. 


On reverſal of F or ERROR of a judgment given i: the court of king's 


judęemert bench in Ireland. 

award ot —— 

tation gie fa Halcot's anceſtor having been attai: ated of hi: zh GIS in 3 

is ſhould go to land, and his eſtate granted by letters oY Ft by Kin? Charles 10, 

ther terretenants. @..,.7 to the Bart of Rofcomman., the judgment was reverſed by 
F writ of error in the court of king's N in England, and that 
Dyer, 34. reverſal affirmed before the Lords; ; and thereupon a mandate to 
1 the court of king's bench in Ire. land to award reſtitution ; which 
© Salk. 404- they did. withcur any /c:re » fac ias againſt the terre- tenant; h 
4. Haw F. C. upon Dillon brought this writ of error, ſetting forth the attaindet, 
ch. 50. . 13. and a grant to the Earl of Roſcom mon, and th: t the plaintiff __ 


© 1007-857 <2) affiznee of the faid Er. o R Jemmon, and that the et of ret. 
F tution ad Warmum, Sc. | 


The want cf ire facias againit the terretenants was aſſigned 
for error, and in nul ei erratum pleaded. 


PER CuRIANMH. Here is an extravagant error; for; upon the 
bo .._ reverſal, the judgment i is, * that the 1 be reſtored to whatever 
„Fc he has loft, &c. ; but that muſt be known; and the way is, to 
come and ſuggeſt that he was ſeiſed of ſuch and ſuch land, &c. and 
to take a feir, 2 facias again t the terre-tenants, and they thereupon 
- ought to be ſummoned and may come and ſhew cauſe againſt refti- 

fution, as perhap ps a fine levied by the heir, &c. or by the party 
Himſelf; and it would be prudent | in a purchaſor of an attainted 
perſon's eftate to procure ſuch a fine ; and this has been done by 


the purchafors of H. Hartin's eltate, while he lay condemned in 
u Torn. e 
*f 408 ] EL 
a 690." ! 8 + * 5M Anonymous. 3 


Sc fons. Ibo rl vr was tak en at ſeſſions held ſuch a 205 by ad- 
ELD journment, without ſhewing from what time they had ad- 
journed; and that exception taken, but over-ruled (a). 


ES (a) But ſee St. Michael's v. . Caſes, 17. pl. 21. Rex v. Harrowhy, 
Matthew's, 2. Stra. 832. Rex v. Fiſher, Burr. S. C. 102. Rex v. Fe 
2. Stra. Sug Rex v. Walker, 2. Sf. Burr. S. C. $8. contra. 


Caſe 691. | A nonymous. | 
: | ATTORNEY except againſt bail, he muſt give notice of 


Cake 6g2# IR, Davila"again/? Dalmanſer. 
Mutual debts PER CURIAM. If there be two dealers, and they reciprocally 


may be fe: one 4 pay money for one another, they ſhall have their reciprocal 


_ the o- action for it, in which either of them thall give ſpecial bail; Lo 
83 neitle 
2. Bur. 820, 


RAIL \ 


— 


— TT mn 2 


22 . — 


Trinity Term, 12. Will. 3. In B. R. 


thr of them ſhall gjve the money paid by him in mitigation of 


! , 
pate; unleſs there be an account ſtated; and they never can rs 
haye an account againſt one another ( a). | | , 
a) But now by 2. Geo. 2. c. 23. (. 13. by 5. Gee. 3. c. 30 f. 28. commiſſioners 
made perpetual Þy 8. Geo. 2. c. 24. of bankrupts are authoriſed to take notice 
« where there are mutual debts between a of mutual debts between the bankrupt 
« plaintiff and defendant, or if either and any other perſon, and to admit- what 
« party ſue or be ſued as executor or ad - - ſhall be due on either ſide on the balance 
« miniſtrator, where there are mutual of ſuch account. But by 3. Ces. 2. c. 24. 
« debts between the teſtator or inteſtate, ſ. 4. if either of the debts accrue by reaſon 
« and either party, one debt may be ſet of a penalty, it muſt be pleaded in bar. 
« againſt the other, and either pleaded In what actions a ſer-off is allowed under 
it in bar or given in evidence upon the theſe ſtatutes, ſee Tidd's Practice, 404. to 
« general ifſue at the trial, c.“ And 408, | - 
Lord againſt Francis. : Caſe 693. 


be laid in the county where it was made, or in that in which it falle return is 
appears on record. | local. 


PEE CURIAM. An action for a falſe return is local, but may Action for a 


1 . Holt, 170. 
And by Hol r, Chief Juſtice, If one be irregularly choſe at Evidence of 2 

irſt, and afterwards he is owned by the town, and entered in the good election. 

town book, or regularly choſe into a ſuperior dignity, I ſhould take 

what followed to be ſuch evidence of a good election (a) as ought 

not to be controverted. | | 


” 


(a) See Piper v. Dennis, ante, 253. 


Anonymous. | 4 Caſe 694. 


jJoLT, Chief Fuſtice. If a man contract for goods, and after ganzer check, 


carrying them away give the ſeller a goldſmith's note for the when payment. 
money, it does not amount to a payment; but if it were given at 7. Mod. 139. 
the very time of the contract, it would be prima face evidence that 2. Salk. 442. 


it was taken in payment (a). by Salk. 124. 
Wil. 353. 


Andifa man, upon a contract made before, take ſuch a bill, and g,,revs draft 
keep it till the party on whom it is drawn becomes inſolvent, in an muſt be de- 
action brought by him againſt the buyer upon that bill, he ſhall manded in time. 
be barred (5) ; but he ſhall recover the debt upon the original Stra. 415. 508. 


contract (c). 5 550. 707. 910. 
| 1175. 1248. 


(a) But ſee now 4. & 5. Anne, c. 9 


(5) See Clerk v. Mundall, ante, 203. 
Bank of England v. Newman, ante, 
241. Lambard v. Oakes, ante, 244. 
Pell v. Garlick, poſt. 506. Eaſt India 
Company v. Chitty, 2. Stra. 1175. Moor 
v, Waren, 1. Stra. 415. Manwaring 


v. Harriſon, 1 Stra. 508. Hayward v. 
Bank of England, 1. Stra. 5 50. Pepys 
v. Lambert, 2. Stra. 707. Hoare v. 


Dacoſta, 2. Stra. 910. Fletcher . 


Sandys, 2. Stra. 1248. Metcalfe v. Hall, 
Bull. N. P. 275. Tindal v. Brown, 
1. Term Rep. 167. 


(a) Clark v. Adair, Eſpin. Dig. 265. 
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[%%] Trinity Term, 12. Will. 3. In B. R. 


Caſe 695. 15 e Anonymous. 5 
If mip be lo in HA OLT. Chief Fuftice. If a ſhip go freight of an 
4 voyage, the ſeamen ſhall have their ee dee c 


| — ae their return the ſhip be taken, or other miſchief ha 
and but haif Whereby the voyage homeward' is loſt, they ſhall have but half. 


while in harbour Wages for the time they were in harbour abroad (). 


- Vent. 146. Poſtea, Hill. 12. & 13. Fill. 3. Weſt v. Weſt, 


| (s) See Campion v. Nicholas, 1. Stra. 1844. Abernethey v. Langdate, Do 
405. Hernaman v». Bawden, 3. Burr. 520. mY 81 


Caſe 696. | Anonymous. 
Action brought T FOLT, Chief Juſtice. A. gives a letter of attorney to B, to 
*La r receive money for him from C. and afterwards brings an 
letter of attor. action for the money againſt C. who afterwards pays the money 
ney. to B. the attorney, it ſhall not abate the action, becauſe the com- 
« 25 mencing the action was a revocation of the letter of attorney, 

Caſe 697. - The King againf The Pariſh of Ragley. 
Highway. RROR of a judgment upon an indictment at the quarter-ſeſ- 
S. C. Fort. 250. ſions for non-repairing a highway between AH. and B. inthe 


« pariſh of R. The judgment was, that ſuch a ſum extrabatur 
et levetur to repair the ſaid way, niſi it were repaired by ſuch a 
time. | | „ 
HortT, Chief Fuftice, There are ſtatutes that direct the 
certainty of proceedings in theſe caſes; as that of 2. & 3. Phil. & 
Mary, c. 8. and 13. Elim Sc.; and they are impowered by law to 


charge or fine, and that alone to be controlled by traverſe. By the | 


ſtatute of Philip and Mary, a juſtice of peace may preſent at the 

quarter- ſeſſions upon his own knowledge; and the juſtices there 

are to give as much credit to it as if it were by jury; and that isa 
„ puklic law Cl.. © 


| Paſhto repair The pariſh of common right ought to repair their highway; 
highway of com- but by preſcription one pariſh may be bound to repair the way in 


mon right. another pariſh. 


How an indit- Ax D HERE IT WAS EXCEPTED, that it did not appear in what 
ment for non- pariſh the way was; for it was laid to be © between A. and B. in 
repair muſt . the parith of R.; to that B. only may be in x. 
Stra. 181. DEE ge! 8 L | 1 8 1 | 
Judgment for ANOTHER EXCEPTION was, that the judgment was prepoſte- 
| not repairing rous, extrabatur et levetur, inftead of the natural way of levetur 

e wo... extrabatur. | 2M | 


ncous. | 5 3 . - 
| (a) See 13 Ges. 3. e. 78. J. 19. 2. Hauk. F. C. ch. 76. ſ. 67. and Rex v. Juſtices 


of Wilts, 1. Black. 467. | | 0 


3 yo — vu 
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Trinity Term, car WE 3. In B. R. 


And for this exception the judgment was reverſed ; and com- Tux Kine / 
red to debt upon bond for ten pounds, if judgment were © ideo _ a 


i confideratum eſt, quod habeat executionem de pred. 10. et 12cu- Tun. 08 858 
4 geret.” : | D N a 


Pex CURIAM. It would be error. | 
| *[ 410] 


Pet againſt Pet. Cilaſe 698. 


PER CURIAM. The words © brother and ſiſter,” and **col- Brothers grand- 
« lateral,“ in the ſtatute of Diſtribution (a) ought in all rea- en —_ 
{on to refer to the inteſtate, for inteſtates are the & ſubject matter; er _— = 2 8 
and in this court they would never hear argument for diſtribution 8. C. $atk. 250, 
before the ſtatute, but once, in conſideration of Sir Fr ANCIs S.C.3.Salk. 138. 
warcor, who, finding it would not do, procured this ſtatute to S. C. 2. Ld. 

de made; and the proviſo is, that there ſhall be no diftcibution in 2 3 A 

collaterals beyond brothers and fiſters children; and that muſt be 3, omy. Rep. 


brothers and ſiſters of the inteſtate. It was upon debate upon a S. C. 2. Eq. Abr. 


motion for a mandamus. | 435- 
| | 2% I : S. C. Holt, 2 59- 
(a) The words of the act 22. & 23. 4 rals after brothers and fiſtzrs en FO 
Ca. 2. c. 10. are, ** provided no repre= ** dren.” | Ip 
* ſentation be admitted amongit collate- | 
5 Anonymous. Caſe 699. 


HOT. oy Fuſtice. If an officer make an ill return, he ſhall 2eme. 
be amerced, and we will not allow him to quaſh the ill return | 
and make another; and if, upon diſallowance of one return, he 

makes a ſecond bad, an attachment thall go, 


Mitford againff Walcot. : ' Caſe 700 
Draws a bill of exchange at Madrid, in Spain, on B. at 1 
A * Amſterdam, payable at tuo uſances. B. after the two uſances, bill of LEI 
viz, the fourth day, which was the laſt day of grace, accepts the is an actual pro. 
bill at London; and for non-payment the action is brought againſt mite to pay. 
him; and the declaration ſhewed the days of drawing and accept- 8. C. Salk. 129. 
ance, by which this fact appears. | 
e FigsT, An acceptance is an actual promiſe to Bay. 574. 
pay (a), | N | | 
The doubt then was upon the variance of days of grace at 
Amſterdam and in England; for there they have eight, and but four meets _— 
here; and that, as it was urged by the cuſtom of merchants, an of exchange af- 
acceptance at Amſterdam after time of payment was void, and the ter it becomes 
| | Y payable binds 
(a) See Wilkinſon v. Lutwiche, Stra. and Hopkins, 3. Burr. 1663. Maber wv» . 
648. Symonds ©, Parminter, 2. Will. Mathias, 2. Black. Rep. 1072. 
t35. Pillans and Roſe v. Vanmierop | h 
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Trinity Term, 12. Will. 3. In B. R. 


MrrrozD days of grace are no part of the uſance; and the acceptance here 
againſt being to pay juxta tenorem bill. pred. it muſt be underſtood the 


* ſame as if it were at Amſterdam, for there it was directed and pay- 
able. | : ; 
But it was agreed here, | i | PS 


Fixsr, That an acceptance or negociation in England, after x 
bill becomes payable, ſhall bind the acceptor or indorſor, though 
not perhaps the original drawer. And for this was quoted the c;f> 

of Piget v. Fackfon (a), in this court, in Hilary Term, in 
the niath year of William the Third, though it were an acceptance 
to pay juxta tenorem bull. pred. as here. : 0 


Uſance. SECONDLY, It was reſolved, a uſance is a month at twenty-eight 


days. : . 
EY Tr1RDLy, If bill be accepted at Amſterdam, and no houſe named 


where the payment is to be, the party need not acquieſcę to it, but 
may proteſt the bill but if he will acquieſce, it is well enough, 


Acceptance fer FourTaLY, If A. draw a bill on B. who will not accept it, 
- nem ke and C. offers to accept it for the honour of the drawer, the drawee 
need not acquieſce, but may proteſt ; but if he do acquieſce, C. 
* [ 411 |] is bound. . | oY 
Acquieſcence to PF1FTHLY, If bill be drawn on one at Amyjfzrdam, and he do 
accepranc*. not care to accept it, but gets one here to do it, the party need not 
acquieſce ; but if he do, the party here is bound. 


And judgment was given for the plaintiff 1. 
(a) Ante, 211, 212. 1. Ld. Ray. 364. 1. Salk. 127, 


Caſe 701. Rook againſt The Sheriff of Saliſbury. 
If an executor N EXECUTOR owed one hundred pounds by judgment, and had 
aſſets to pay aftets to pay it, and owed another ſum by contract, for which 


a judgment , 18 - : ; ; 
dedt, and feffers he was ſued and ſuffered judgment to go againſt him by default ; 
judgment in an he paid the former judgment, and a fer: ſacias is brought againſt 
action on a fim- him upon the ſecond; to which the ſheriff at fi: ſt daſh returned 
ple _— to a devaſtatit. And this action was brought for a falſe return. 

$0 agK. im | | : 3 1 
by default, ard And IT was AGREED, that if a miniſterial officer act falily in bis 
tnen prays the duty, to the prejudice of another, an action will lie for it (a). 
zudgment · debt, . i h 

the ſheriff, ora And here iT WAS URGED, that the ſheriff had no more to do 
4 * 2 but to levy the money de bonis teſtatoris, if any be ſound, or elſe to 
1 = . return nulla long; and then the plaintiff, upon ſuggeſtion of 2 
tum a devofia. Gevaſtavit, might have a ſeire facias to enquire of a devaſtavit; 
vit, and thereby and if by inquiſition a devaſtavit were found, to warn in the exe- 
intitle the plan. cutor to ſhew czuſe why judgment ſhould not be de bonis pro. 
tiff to an execu- MER 3 6 : ATP! 
tion de Gems fr9- P E | 
fru: of the*eLecutor.—S. C. Holt, 644. Ante, 352. 
| (a) Ante, 292, 


And 


„ ͤ . VO 


A. FP. 


Trinity Term, 12: Will 3z. In B. R. 


And it was further urged, that there was no devaſtavit in the 
caſe ; for the fuſtering judgment by Cctault was no confeMon of 
aſſets 3 but the judgment is condition: 1, if there be aſſets in our 
hands, to he levied of them, zud the Veriff has no return to make, 
but that he levied goods to the value, &c. or that there are no 
as; and there is nothing in the writ to warrant ſuch a return 


790 


as here is: and ſuppoſe our ſuflering judgment by default be a con- 


femon of aſlets, vet it is not a co Hion of a devgſtavit, which he, 
rithout ſuzgeſtion, as aforeſa id, ought not to return. | 

Ir was URGED en the other ficte, that it was clear the ſheriff 
mioht weil return a devajtavit, but at his perth, if it were falſe. 
Ard a judgment by default is not an abſolute confeſſion of aſſets, 
ud only a confeſſion of all the aitere he ever had; for if the execu- 
tor had ad niniſtered them, he ought to ſhew it in pleading; and 
ge do nt, he is too late after judgment by default. If two actions 
be agaiuſt an exccutor of the ſame Term, cach of one hundred 
pounds, and he has affers but for ang, and pays it, and ſuffers judg- 
tent by default in t2e otter, he mali pay it; and the reaſon is, be- 
cafe, by not pleading to the ſecond action, * he confeſſes all the 
-fers he cver had, and cannot avoid it by pleading; and if he had 


— 


:1220:d no affers, and judgment is againſt him, he thall not avoid 
it by cudita guerela, becauſe he had not an opportunity of pleading 
it. 7 a ' ; 5 a Sa 


- for the ſheriff to make; and upon ſuch a return execution ſhall be 


4e bois proprice, and not a conditional one, and is never otherwiſe; 
and the reaſon is, tna: when a fferi ſacias goes, it is de banis teſta- 
15735 ; and if the ſheriff find no goods of the teſtator, and is ſatiſ- 
fed of a drvaſtavit, he cannot execute the writ of the gocds of the 
executor, but ought to return the truth, a devaſtavit, and then he 
ſhall have power to make execution 4e bons prepriis. And when 
upon a plene adminiſtravit aſſets ad valentian are found, the ſheriff 


Roox 
again 


Tak SHERIFF 


OFSALISBURY. 


fhall return a deva/tanit, if he find not aſſets, and the executor ſhall 


never avoid it. Here there were aſſets, but liable to a former judg- 
ment. which he might have pleaded, but omitted; and how can he 
take advantage of it now. If there be judgment in debt againit a 
tenant in tall, who dies ſeiſed, the eſtate deſcends to the iſſue. Scire 
fecias is fucd againſt the heir and terre-tenants; iſſue is returne ! 


ſerved; and terte tenant of lands in fee for anceſtor had both lan !s 


in fee and tail, and judgment by default, and an elegit of a moie:y 
© all; and then the iflue came to thew the lands were intaile1 ; 
but r3ected, becauſe he omitted to do it in his proper time upon 
tae {cre fect returned. So it is in caſe of judgment and releaſe, 
and ſcire fect returned, if he do not plead the releate before jud :- 
ment upon the ſcrre facias, he thall not have audita guerela. Hide 
Hab. Hanuor v. Maſe, 283. , For when you have a good matter 
in bar, and an- opportunity to plead it, you thall not g. ve it in evi- 
dence. And though it be {:1d, that the judgment by default was 
for rant of a demurrer, yet that will not alter the caſe. Vide 5. Co. 
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J Trinity Term, 12. Will. 3. In B. R. 


Ron 32. And ER Tux, If two actions are brought againſt anexecy. 
4 again , tor of one hundred pounds each, and he has aſſets only for one, and 
oral nnen , he pleads plene adminiſt. to both, and then pays off one, and ſuffers 
Ix the other to go by default, he ſhall anſwer de bonis propriis for it: 
and ſo if there were ten actions, and he pleads plene adminiſtravit 10 
all, and after ward pays off one, which is all he has, and then ſuffers 
judgment to go by default, he ſhall be charged with all the reg 
de boni proprits ; fo that your conceſſion, that it amounted to a 
confeſſion of no more than he once had, was too liberal. And in 
| HaLe's time, if executor had pleaded feveral judgments, and any 
[413 ] of them were found * againſt hin, he uſed to direct the jury to find 
| for plaintiff generally; but that was a little hard; and here you are 

eſtopped to ſay ſheriff made a falſe return, to charge 3 You 

might have pleaded it in court. WS LO 


Judgment was given for the defendant. 


Caſe 702. Anonymous. 


Good  behani- HOLT, Gif Fuſtice. By law none can be compelled to fini 


our. | ſurety for his good behaviour, except it be by ancient cuſtom 
Poſt, 566. within a leet, or fcr vagrancy, or fome certain offence ; and here 
Lamb, 215. one being committed thus, WRHEREAS 4. has been convicted 
Dalt. ch. 75. 4 of a miſdemeanor, and cannot find ſecurity for his good beha- 
* 8 4 viour; therefore, &c. And here could be no certiorari, there 
ch. 1. page x3. being no record of the conviction; the party being brought up 
to 16. upon habeas corpus was diſcharged on motion. PER CU IAU. 


Caſe 703. Nin againſt Wilks. 


Outlawry re- II appearing to the Court plainly, that Vilts had got Fill out. 

verſed. 1 lawed when he was viſible, and to his knowledge eaſily might 
be ſerved with proceſs, he was ordered to reverſe it at his own 
charges. Jide Sir Thomas Jones, 211. | : 


Caſe 704. The King againſt Sellinger.: 


The Court will GELLINGER was indicted for lying with another man's wife, 
not quaſh an O and moved to quaſh it as a matter not indictable. But PER 
TO ior CURIAu, We will not quaſh an indictment for matter of this 
non. nature on motion; but demur if you will. | 


| Cafe 505. | Loevins againſt Randall. 


Tn an action by LV 8, treaſurer of Gray's Inn, brought debt againſt Randal) 
the treaſurer of + a member of that ſociety, upon a bond for forty pounds, con- 
an Inn of Court ditioned for payment of commons and other duties of the houſe, 
againit a mem- | 3 7 85 5 
ber for dues, it is ſufficient to aver they were not paid to the treaſurer.— . C. 1. Ld. Ray. . & 


Ray. nt. 475. ol 


„ Lo 0 ww A WF, o „„ „ . „ 


fels or deny it; and let him look how he puts his coſts upon jt. 


Trinity Term, 12. Will. 3. In B. R. 


Upon * conditions performed” pleaded, it was replied, that Gray's 7 Line 
Inn is an ancient ſociety, &c. and that time, &c. every member „ = 
thereof, at his being called to THñE BAR ſhould pay ſo much to the RANDALL. _ 


z 


uſe of the houſe; and the neceſſary averments made. | 
THE FIRST EXC EPTION to the replication was, that it was aver- 


red that it was not paid to the houſe, and it might be paid to the 
- treaſurer. — | | | 


Sed non allscatur for payment to the treaſurer is payment to the 
houſe, as payment to the chamberlain of London is payment to the 


city. | * [414 Þ 
SECOND EXCEPTION, That this was in the nature of a nomine An action by the 


pane, and therefore not due till an actual demand; which was not *<#furer of an 


Inn of Court on 


alledged. 2 bond for due, 
need not ſtate 


But Horx, Chief Fuſtice, Surely there is a difference between a ,,* hos 
| 


dond and a nomine pane. 


GovLD, Fuſtice, Where the thing in its nature requires a Lo Ne 
+ I'S. 


demand, a bond for doing thereof is not forfeited till demand: and | Sound; ood 


jn that caſe the defendant muſt take 3 of the want of x. vent. 36. 
demand, by pleading that he was always, and ftill is, ready to pay 2. Saund 85. 
it; for if he plead performance generally, and the plaintiff aſſigns a 7: Lev. 47, . 
breach in his replication, the defendant ſhall not rejoin and alledge t. 9% _ 


want of demand, for that would be a departure. 


uad Hol v, Chief Fuſtice, conceſfit. Vide x. Cre. 56, 97. 
 TaIRDLy, It was objected, there could not be a preſcription Preſcription g 
for payment of ſhillings, which was a new coin, for the old coin receive thillings, 
were marks; but no heed was taken of it. 


And judgment was given for the plaintiff, iſ, 


Aſhfield againſ Neal. | Caſe'706. 


4 ACTION AGAINST TWO, and before plea one of them dies. The death of a 


_ defendant before 


Nor, By the late act of /illiam the Third, the plaintiff may bien may be ſug- 


againſt the other; but if the action were brought againſt 


come and ſuggeſt this matter on record, and pray leave to go on Seſted, and the 
one of fait continned. a 


them, the defendant might plead in abatement that the other is 


living z but in this caſe the ſuryivor pleaded in bar, and judgment 
was againſt him. | "Reg. 9 
And inentering up the judgment it was moved, that the attorney 
_—_ enter a non dedicit, becauſe he confeſſed the party dead by his 
plea, | | | 


Hol r, Chief Juſtice. Let it be entered ſo, and the other con- 
The 


1. 


Trinity Term, 12. Will. 3. In B. R. 

Caſe 707. 21, de r epainſt Walden. © A 
—— for NDICTMENT, for that the defendant being before a juſtice 
words ſpoxe tO 1 of peace, for a matter, as it did appear, conuſable by him, he 


juſtice of peace. r : 
n of contemptuoully, &c.. ſpoke theſe words: © Your worſhip ſocaks 
x. Vent. 50. k Ne d Su oy : | 

to me here, but you dare not do ſo in another place.” And it was 


x. Lev. 52. : 
Stra. 421. 617. quaſhed on motion (a). | 3 
8 ä | ; | 
2x68. (a) See 1. Roll. Abr. 57. Cro. Car. 14. 1. Com. Dig. © Aon for Defa. 
: % mation“ (D. 15.). 8 a 3 
Caſe 708. | | Anonymous. 


Inſpectioa of Herr Chief Juſtice. We never order charters to be brought 
charters. into court on trials, when copies of them may be had at the 
Rolls (a); but we will compel them to give you fight of them (a). 


(a) See Cutts Cafe, ante, 394. caſtle, 2. Stra. 1222. and the caſes there 
* [ 415 ] () See Rex v. Hoſtman of New. cited. * 


Caſe 709. | Lacy againſt Kynaſton. £ 
If coverantee He. Chief Fujlice. If A. covenant to do ſuch a thing, and 
agree to fave covenantee agree to fave him harmleſs, that is a defeaſance of 
covenanto . the covenant. If two be bound jointly and ſeverally in a bond, and 
harmleſs, it is a : : 5 
efefarce. releaſe is to one of them, it releaſes the ſeveral as well as the joint 
S C. ante, 222. lien. A. is bound by bond to B. and B. covenants not to put it in 
S. c. poſt. 548. ſuit till ſuch a time, it is a def᷑aſance; but if he grants not to ſue 
S. C. 1 Ld. upon it at all, it is a releaſe. VVV 


Ray. 479. 688. | OY 2 
5. C. Salk. 573. 575. 8. C. 3. Salk. 298. | S. O. Holt, 178. 218. 


2 


Coe 719. | Anonymous. . 
Apprentice's HOL, Chief Fu ice. Trover lies for the maſter for a ticket 


maſter ' entitled or other writing entitling his apprentice to money earned by 


ha 3 : l : 
ret a8 him during the apprenticeſhip (@). 


Trover will net But here the trover was againſt the executor of the apprentice 
lie againſt exe- for a ticket given out after the.death of the apprentice, for money 
common e earned by him during the apprenticeſhip; ane becauſe it never was 
e, f in the apprentice's poſſeſſion, the action was not maintainable; 

ter his death. but after the executor receives the money, the maſter may have 


aſſumpjit for ſo much money received to his ule. 


(a) See Barber v. Dennis, Salk, 68. Hill 2. Allen, Vezey, $3. 1. Bum's 
Juſtice, 27th edit. go. | 
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MIG HA ELMAS TE RM. 
The Twelfth of William the Third) 


The King's Bench. 


— — — 4 — — 
F M ⅛ n:, IS — — 
we 8 10 8 
» 


Sir John Holt, Kut. Chief Fuſtice. 

$7 John Turton, Kut. 1 
Sir Lyttleton Powys, Kut. Fuſtices. 

Sir Henry Gould, Kit. 

Fdward Northey, F/q. Attorney General, 

Sr John Hawles, Kut. Solicitor General. 


| *[ 416] 

| * Anonymous. 1 Caſe 711. 

IR B SHOWER, Kut. moved for a prohibition for libelling Prohibitiop on 

in the ſpiritual court for a pariſh rate, for mending and clean- libel for mend- 

fing the pariſh organs ; and it was granted (a). n 

1. Roll Rep. 126. 2. Roll. Abr. 311. 2. Mod, 8. 222, © 6. Com. Dig. © Prohibition”? (O. a.). 
3. Com. Dig. Egliſe*” (G. 3.) 2 | | 

(a) See Jeffery's Caſe, 5. Co. 57. 2. Burr. 240. Palmer v. Biſhop of 

Rogers . Davenant, 1. Mod. 194. 236. Exeter, Stra. 570. Cart v. Marſh, Andr. 


Ancnymous, Poph. 197. Campbell . 69. Forty v. Owbear, Fort. 346. But. 
Aldrich, 2. Wilſ. 79, Wilſon v. Greaves, terworth v. Barker, 3. Burr. 1689. 


bs 


Johnſon againſt Ryſon. Caſe 712, 


TBEL was in the ſpiritual court for @ mortuary alledged due No prohibition 
by cuſtom. The ſuggeſtion ſet forth the ſtatute of 21. Hen. 8. for ſuit for amor- 

c. b. and that there was no cuſtom in that pariſh for the payment of 8 * * 
mortuaries. | | was nocuſtom, _ 
Pex CURIAM. There is no colour for a prohibition, ſince you 5: C. 1. Ld. 
have not pleaded ; for a mortuary is a thing within their juriſdie- pos. _ 
tion; and if there were any room for a prohibition, it would be for nog 
want of a cuſtom ; and then that ought to have been pleaded : 
and he compared it with a modus dzcimand:, for which there is no 


temedy but in the-piritual court; and the caſe of Hind v. Biſhop 


<4: 


5 


„ fr 1 he a Mie» MST; f \ i "of 2 , 
2 7 — { 1 r * Me Ah, i LO ARTE . e 4 +7 "4 4 4 - - 
eee eee, fv ee 1% e, Nan 1 ei N r 

9 J * * } \ . n 5 . Fo > k r - J 
7 Ras - ws Wt x *%..> 3a. N ht; 25 1 r ER UT WNT SOT IS bone bn in Poe N N 4 
* gt 1994595 : TS 1k hy 12 : 8 1 Wi 


et. Fs 5 AGE » (9 e 
' 


Fe 


eee een 


* e F 
N N ae, N e 


— add N 
SY N N 1 
P- #8454. 7 2 * a2 BY." "9-5 * . 
0 " F 5 Pa Farr; i en g i tn 
9 e 


e, 4 rat ets 


r , 
it 444 in „„ 


1 
FR 
CT 


- AE 
«A > Tr: 

1 
*** $©T-- tt 


N * 4 N Na HY, os * * 8 . _ 
3 n 5 ä ; - b A nn 4 X ko 1 g * * 5 : 13 4 
222 7 1 14:40 q A 5 n A — i. * mühe IO YO OI . WAS bo 4 0 n 4 98 i ks, of 87 0 * + 2 NE OS y oon FIRTH 2 1 he 2 7 
> mY dap * * N n rn lc: the, 4k ; Ly 2 [1 EE A EE en #540 3 dah 415 N . * x By 2? PUR 4 . 3 1 a 1 2 W . 
e re * 7 4 N a * * e 75 Tx P49 1 Fs ; N e 1 S g — — r 4 WAS N x ws ; ; * 1 . 7 | 
— 5 — * 4 e 4 9 Wa. 6h CEE * nn Fo | : . 24 *% * A N 1 2 e - RD he 7 4 P n 2 4 tet Br 130 6 4 7 L 4 wad 2 "5 * L A 4 6 7 e 4 * 4 — n 4 6 . 2 5 
- 22 * wo g nn * e n R ö e e n f Ke e F £24 of io Gt ec'h 1 i IE fs 5." * , a: IS"; 7's F 8988 . e 
r 4 ** 2 1 * © TTL IM th; „ e. r OOO on Tot OE" . . 8 2 * e 5 4 id a. dc a4 Fa AF 7 N eee eee e. . "IP 
+ n * * n 5 * r „ 1 n W 5 l 1 nee 25 Ow” 2 1 
4 mann , V en * . * WF - 


2 * 
82 * 
Vn ro 
TEE ds wr) 


| Michaelmas Term, 12. Will. 3. In B. R. 


Jonnsex of Chefter (a) is not like this; for the ſtatute excepts a mortuary 
—— anda mortuary is a mere eccleſiaſtical right, for which there is no 
* remedy but in the ſpiritual court; and though a writ of annuity 


_ Ante, 357. 404. may lie for a penſion by preſcription, and fo recoverable at common 


Lale 1. Vent. 3. law yet it may be ſued for in the ſpiritual court, againſt the opinion 
120. 335. 


of Cite (b) ; which opinion has been frequently exploded ſince. 
2. Vent. 239. | 


2. Cro. 483. And the rule for a prchibition was diſcharged Ce). 
N. B. 50. 0 : : . 
3- Cro. 675. (2) Cro. Car. 237. 1 1. Ld. Ray, 60g. 4 and Jones o. Stone | 
| (6) 2. Inft. 491. . x. Ld. Ray. 578. , 
BH (e] See the caſe of Jahnſon v. Oldham, 
*[417] ag 
Cafe 713. . Wilmout againft Tyler. | 


An fe FFE was found guilty of manſlaughter upon an indictment for 
cannot have 2 murder; and the Court at THE OLD BAILE V being dif- 

— > per fatisfied with the verdict inflicted eleven months * impriſonment 

returned cepi cer» upon him, according to the ſtatute of 18. Eliz. c. 7. And being 

ger ef parat. ha- thus in the ſheriff's cuſtody, AN APPEAL was brought; to which 

ber. the ſheriff returned cepi corpus, but that he could not bring him 

S. C. * without a habeas corpus. | 8 EVM 

S. C. 1. 6 6 | FR 

Ray. 67. PER CuRIam. The return is not good, for it ſhould have. 


8. C. 2. Salk. 63. been cepi corpus et parat. habes, and then the appellant may have 


Poſtea, Paleh.  habegs corpus returnable immediatt ; and you muſt be well adviſed 
Wilmot e. Ti- how you file this return. | 


ber. | 


An pelle who And the return being amended, a habeas corpus taken, and the 

has received appellee brought to the bar, and the appellant called, who appeared; 

clergy on a con- after the appellee's arraignment, which was in French, the Counſel 

— — for him demanded oyer of the writ, and time to . | 

have time to - | - ; 

rad PER Curram. Of right you ought to plead in/fanter ; but 
mode fince he has had his clergy before upon the indictment, and fo has 


cial matter to . . . 
the appeal. à ſpecial matter to plead, you ought to have convenient time to 


Poſt. 426. plead ; but it mult be gui inftanter, and as of this day, and no 


zmparlance entered. 


And he was committed to the Marſhal, 


Caſe 714. Muſgrave againſt Eſcourt. 


Nonſuit. TFOLT, Chief Juſtice. A man may be nonſuited in Term. 
: „ H time, and Ne record made up in the Vacation; but it muſt 
be on THE ROLL of the preceding Term. | 


Anonymous 


Michaelmas Term, 12. Will. 3. In B. R. 


Anonymous. | 5 Caſe 715. 


AN ORDER OF JUSTICES OF PEACE willing churchwardens to Juftices of the 
pay a ſcrivener five pounds due to him for drawing of inden- Bee cannotor- 
tures for ſetting out poor children to trades, was quaſhed, as being 2 8 
a thing out of their power (a)]; but the way had been, to order a uin. ES 
pariſh rate for levying ſo much a week till a convenient ſum were 
| raiſed ; and in that caſe, as ſoon as money was raiſed, an action 
would lie for the ſcrivener againſt the churchwardens. 
() See Reg. . Belzun, 11. Mod. Bhicheſter, Foley, 33. Kex v. Welch, 
178. Reg. v. Ware, 1. Conſt, 272. 1. Const, 277. Rex v. Goodcheap, 
Rex v. Limehouſe, Foley, az. Rex v. 6. Term Rep. 159. 


* 
„ Ws e. . e 
—— - © ba — — 


The King againſt Dorney. Th e. te 716, 

AN INQUISITION OF FORCIBLE ENTRY was quaſhed, for that Forcitle entry, 

| it did not appear what eſtate the party on whom the entry was what eſtate the 

made had ; for if he were tenant at ſufferance, it would not lie. pa OS 

8. C. r. Ld. Ray. 610. S. C. Salk. 260. 8. C. Holt, 267. Poph. 205. 7. Mod. I15. * 
3. Salk. 169. 2. Hawk. P. C. c. 64. f. 36. id x 

2 | er *[ 418] 

| | * Wall againſt Grover. g Caſe 717. 


PER CURIAM. If one bind himfelf in a bond to go to a place Obligation todo 
not in being, or do other impoſſible thing, the obligation is — impeſſible 
ſingle. | 5 ; g g ng is ſingle. 
Tae CASE was, One laid a wager that he would walk in ſuch - 3 = 
a time to © High-Park Corner ;” and the place being © Hyde- 1. Roll. Abr. 
« Park Corner,” and no ſuch place as © High-Park Corner, he 419. 


loſt his wager. | 


; The King againſt Fowler. S 
FOWLER was brought up by habeas corpus, being taken up The cauſe ofex. 
upon an excommunicate capicndo returned in this court; by communication 
which it appeared, that the /ignificauit was pro ſulſtractione muſt be parti. 
„ decimarum ſive aliorum jurium eccleſiaſticorum.” — 2 
NoRTHEY moved to have him diſcharged, for that the cauſe, fx=fcavir, but 
which ought to appear certainly in the ſigniſicauit, was altogether in the writ of 
uncertain by the five aliorum, &c. (a). | „ 
Hol r, Chief Fuſtice. The writ of excommunication need not 3 C. Sar. 
ſpecify the cauſe, but is well generally pro contumacid (b); but 2 69; l 23. 
the ſignificavit ought to expreſs the cauſe. But ſince the ſtatute of S. C. Holt, 334. 
5. Eliz. c. 23. by which the writ is firſt to be brought into this 5. C. Fort. 243. 
court, and to be delivered of record to the ſheriff, who is to return ©: C 1. Ld. 
it hither, the cauſe ought to appear ſpecially in the writ, becauſe — — ws 
_  ®therwiſe the Court cannot know how to follow the directions of 9 
the ſtatute. 5 EE Eo 
- (a) But ſee Annally, 314. and Rex v. (6) Fitz, Nat. Brev. 63. Reg. Orig, 
Keat, 2. Stra. 950. Rex v. Smith, 65. ; 8 * 
2. Stra. 946. | 
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Michaelmas Term, 12. Will. 3. In B. R. 


A writ ef er- But the doubt was, Whether the Court could quaſh the writ 
e here for this uncertainty; or, Whether the party ſhould not go into 
=> _- Se where the ſiguificavit, which was only recited in the writ, 
particular cauſe Was, and move there to have the writ ſuperſeded quia erronice ena- 

for Which the nav. HEN f EE Et 


. was ex- _ | 1 | 
party | . And as to that NoRTHEY argued, that the ſtatute, by directing 


communicated, : 
but only « for the capias to be delivered to the officer of record here, and returned 


„ fubrrationof here, did impliedly give the Court power over it. Vide 2. Cry, 
Flo wars 566, 567. Cro. Car. 196. Juſt. 79.226. Mo. 667. | 


<< ther eccleſia- : | | 
& ſtical dues,” HoLT, Chief Fuſtice. I would ſee precedents ſince the ſtatute 


wy eee whether the form of the writ be changed ſince, as it were reaſonable 
it ſhould, that the Court might proceed or not, according as it ſeems 


ig to them proper, on the face of the writ ; and if the writ be bad, and 


by the ſtatute made returnable here, it is fit we ſhould have power 
over it; for when a writ is gone out of chancery, returnable in 
another court, that court wherein it is returnable are the judges 
*[ 419 ] of the validity cf it; and therefore we ought to have the writ it- 
ſelf here; and if it prove not good, to quaſh it quia minus ſufficiens 
in lege, and then ſend a ſuperſedeas to the ſheriff ; but this ought 
not to be upon a habeas corpus, but upon the return of the writ by 
the theriff. Indeed there have been ſeveral diſcharged upon a 
habeas corpus for one of the nine caſcs within the ſtatute ; but 
whether that ſhould be upon plea pleaded, or on motion, was a 
vexata queſtio. EL FS TE OPS 


And at another day precedents were produced pre and con. 
8. El. Rot. 20. general, ſame year. Kot. 44. ſpecial cauſe men- 
tioned. 15 El. Rot. 54. 17. Fac. Ret. 111. Hilary Tern, 
17. & 18. Car. 2. Rot. 2. ; ſome as here, others with an alio- 
rumgue jurium eccl. 2 | * 
And at laſt he faid, he thought they were wrong upon the 
habeas corpus, becauſe it was a good return to a habeas corpus, that 
he was committed upon an excommunicato capiendo, without any 
And let the writ be quaſhed ni in a week; and /uperſedeas 
niſi; and that was the rule. PERLA 
| Norte, While this matter was under debate, the party was 


bailed. 
Caſe 7199 2 5 Anonymons. 
Suit may be n A, WOMAN was libelled againſt in the fpiritual court for incan- 
the ſpiritual £ A tinency with a man ſince dead, | 


of one of the Tt was ſuggeſted for a prohibition, that the man was her huſband: 


parties, for in- and now the ſpiritual court could not examine whether he had been 
* her huſband or not, becauſe that would tend to baſtardize the chil- 

dren, and diſſolve the marriage after the death of the party. 

| : Hour, 


= 


* 


Michaelmas Term, 12. Will. 3. In B. R. | 

HoLT, Chief Juſtice. Tf there were a marriage de facto, Anonruous, 
though illegal, yet they ſhall not libel to avoid it after the huſpand's Fo 
death; but if there was none, the death of the man ought not to 


protect her from a proſecution for her whoredom (a). 
(c) See the caſe of Hemming v Price, poſi. 432. 


The King againſt The Inhabitants of Longcrichill. Caſe 720. 


PER CURIAM. If on appeal a piriſh be adjudged the laſt legal If an order is 
ſettlement of à poor perſon, that pariſh is concluded thereby, <ovfirmed on 
not only as to the pariſh from which the firſt order of removal was, eee is con- 


but alſo as to all other parithes (h ꝛt. . C. Sa 485. 
| FFF Nd og : ; S. C. Holt, 510. 
SECONDLY, It is a fatal exception to an order of two juſtices, One juſtice to 

that it does not ſay that one of them was of the guorum. Vide ſta- be of the guerame. 
THriRDLY, If an order be made to remove a poor perſon from A pauper can- 

A. to B. and then he comes to C. the juſtices cannot graft * an dot be removed 

ing him to B. upon the firſt order, becauſe th nE. 
order for ſending him to B. upon the firſt order, becauſe they are n ee 
not parties to it; but ſuch order may be given in evidence of à to remove: him 

ſettlement in B. | „ a from A. to B. 

() 3. Burr. 558. 2. Term Rep. 598. order ſhaltbe quaſhed for this exception, 

2. Bott, 860. + © ©: * — See S. P. ante, 393. | 
(5) But now by 26. Ges. 2. c. 27. no 5 = 


— 


Anonymous. „ Ca. 


OLT, Chief Juſtice. If a perſon preach in a pariſh- church Preach: 
H "without leave of the parſon, he is a treſpaſſer (a). | FM 


(a) See the caſe of Turton v. Reignolds, poſt. 433. 


*The Duke of Schomberg agaizft Murrey. Caſe 7224 
T was moved to have leave to charge Murrey, being a priſoner x 
| in Newgate, with a ſcandalum ir fs and ac —— bille of 3 5 70 
one hundred pounds, in order to hold him to ſpecial bail, for ſaying s. c. Holt, 640. 
the Duke of Schomberg was a cheat, and had cheated the king and  _ 
the army. EY | | | | 
Hor r, Chief Fuſtice. This being a poor man, to charge him 
thus will be a perpetual impriſonment to him; and ſpecial bail has 
been often demanded in theſe actions, yet it has been frequently 
denied. But he was ordered to find two that would ſwear them- 
ſelves worth twenty-five pounds each, and himſelf be bound in one 
hundred pounds” i 1 


Burnet 
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Mictaelmas Term, 12. Will. 3. In B. R. 


Caſe 723. Burnet againſt Wells. . 
© He is 2 CASE. Theſe words ſpoke of a tradeſman, . He is a cheat 
18 _ not and further at another time, with a e. e of him and his 
ationatle, trade, He has nothing but rotten goods in his 1 op.” Judgment 
— og 2 88 by default; and ſeveral writs of enquiry. | 85 


x. Rolk Abr. 53. And pER CURIAM, This was prudently done, the firſt words 
on hd being not actionable without a colloguitm, and therefore entire da- 
x. Sid. 35. 48. mages would ſpoil all. Thus tlie plaintiff having releaſed the da- 
Show. 181. mages upon the firſt words took judgment upon the ſecond, which 
Cro. Jac. 204- were held clearly actionable. But it was agreed, if the words were 
2 only that & he had rotten goods,“ the action would not lie; for 
Sera. 797. 169. the ſlander is, to have nothing but rotten goods. 


Judgment was given for the plaintiff (a): 2 | 
(a) See Davis v. Miller, St and Saville v. Jardine, 2. H. Bl. Rez Git, 
eee e, | 2 P. 531 


| Caſe 724. | Heliard again —. 
perten found }F FOLT Chief Fuſte ce. If a verdict find one perſon another's 
bailiff generally H 8 or bailiff generally, it ſubjects the defendant to account 


an 2 888 as to ſuch and ſuch things, he is only accountable pro tanto. 
S. C. Holt, 713. n 5 
Caſe 725. Morley againſt ——, 


Diſcontinuance. PER CURIAM. If the defendant plead as to part; and ſay no- 
3- BL. Com. 458. thing as to the reft, it is a dr/contirmance, unleſs the plaintiff 
EOS. ill take judgment by nil dicit. | 
419. 2 
2. Sellon's Prac. | | 
1 ED „ 
Caſe 726. Hammond againſt Ouden. 
A declaration A CTION or Tae CASE. The plaintiff declared, that in conſi- 
for non-delivery deration of ſeventy pounds paid by him to the defendant, the 
of fix hair and defendant ſuper de aſſumpſit to deliver to the plaintiff, on or before 
3 e the eighteenth day of January following, on board the plaintiff's 
ed to mean fix fhip in ſuch a place, twenty-five gee of oatmeal, and ſix hair 
of each kind. and ſplitted ſieves. The plainti 
ſhip, on the ſaid eighteenth of January, to the ſaid place, and that 
the defendant did not deliver to him, &c. Verdict, and damages 
Cow?PER took exceptions to the declaration. 
 FigsT, That it was altogether uncertain, fo that a jury could 


not aſſeſs damages upon it ; for it did not appear how many of the 
fieves were to de hair, and how many ſplitted. 


1 
\ + 8 - x 


SECONDLY, 


muſt account for the whole declaration; bur if it find him receiver only ſpecially 


alledged, that he did bring his 
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CxcoxnDLY, That the things were to be delivered on or before Haun 
the eichteenth of January; and the breach is laid in not delivering Gers 
on the eighteenth, when the promiſe might be well performed in 
delivering at any time before. e 
But EE CoRIA BT, As to the firſt, if a man bind himſelf to give 
another {ix cows and horſes, it muſt be fix of each, and it {hall be 
taken ſeverally as ſtrongeſt againſt the grantor. Beſides, here it is 
hid © jex cribras, AXNSLICE hair and ſpiitted ſieves; and we 
-1nnot take notice but a hair fieve and a ſplitted one are the 
ſame, ER | | 2 
As to the ſecond THEY HELD (but profeſſed there was no occa- If a thing is to 
ſicn to be poſitive as to that), that the declaration was good Fn mn 
enough, without faying that there was no delivery before the Fas OE 
eichteenth ; for though the defendant had election to deliver them ee. ready to 
before the eighteenth; yet for that there muſt have been a concur- tender it at che 
rence of the plaintiff, for he muſt be there and accept; for the laſt convenient 
defendant cannot make a tender before the eighteenth ſufficient to 3 3 
excuſe him from making a delivery on the eighteenth ; for the uff. 
eizhteenth being the ultimate time the Jaw appoints for the doing it, | 
the one party ought to be there to tender, and the other to accept. — | 
And if the defendant * had come before the eighteenth to the place, 13. Wl 3. 
and tendered it, it would not excuſe him from tendering at the day. Lancaſhire v. 
3. Co. 18. Condition for payment of money at or before fuch a Hillingworth. 
day; upon which debt was brought; and the defendant pleaded, + 422 
that he vas at the place at a day before, and tendered the money, + 
and tnat the plaintiff was not there to receive it; and held no good 1. Vent. 145. 
plea; for though he-had election to pay before or at the day, yet . O 9» 
he cannot make tender before the day, if the plaintiff be not there v 38 
willing to receive it; and you cannot compel him to receive 2. Cre. 4. 
ſooner ; therefore the laſt day, which is the day appointed by both 3. Lev. 104. 
parties, they ought to meet, the one to tender, the other to receive. 
3 Cro.73. Sed guere, If he had given the plaintiff notice that he Ante, 399. 
would deliver at ſuch a day before, whether the plaintiff ought not 
to be there then to receive. 2. Cro. 9; 10. 14. r 
But if the declaration were faulty in that point, yet it · is helped 
by rerdict; for if there bad been a delivery before the eighteenth 
of January, that would have made iſſue for the defendant, and the 
jury could not find for the plaintiff. Peeters v. Opie (a), Action 
upon a promiſe, that in conſideration the plaintiff ſhould build a _ - 
houſe for the defendant, the defendant ſhould pay the plaintiff one 
hundred pounds. The plaintiff avers, that parat. fuit et obtulit „ 
and that the defendant did not pay him; and it was adjudged, that Ei 
this was no good breach; for if the defendant was to pay the money * © "I 
upon building of the houſe, he ſhould ſay that he brought his mate- 
rials, and that the defendant hindered him, for he ought to thew - 
that he has done all that was in his power; but upon a0 afſump/it, 
and verdict, the plaintiff had judgment: and this is a ftronger caſe 
than ours. 1. Sid. 13. 1. Saund. 228. An action for falſely and 


() 2. Saund. 350. S. C. 2. Lev. 23. 8. C. 1. Vent. 177. 214. 8. C. 2. Keb. | 


211. $37, S. C. 3. Keb. 45. 
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HamnoxD maliciouſly indicting is no good declaration, without laying that it 
333 was without probable cauſe, and that the plaintiff was. icquitted (a a), 
| or an gneramus returned (%); and yet this fault was helped b 

verdict. 1. Vent. 219. A. promiſes to pay B. money, and if . 
died within age of eighteen to pay to his executor; the executor 
brings the action, and avers, that there was no payment to him 
without ſaying anything or ais reftator ; ; and yet cured by vet 


dict. 
Judgment for the plaintiff. 


(a) See Lewis v. Farrel, 1. Stra. 114. Med. 148. 214. Cilb. 18 5. Chambers 2 
Parker v. Langley, 10. Mod. 14 5 209. Robinſon, 2. Stra. 69 1. Wicks v. Fen. 
(5) Jones v. Cwyne, Sulk. * 10. tum; 4. Term Rep. 247. 


„ 
Caſe 727. A Clapham agataſt Wray. 


Entry ſigned by Hola: Chief Fuftice. When 2 priſoner renders himſelf in 


a judge, of a diſcharge of bail in a Judge 's chamber, the courſe is to have 


rn entry of it in a piece of parchment, ſigned by the Judge, 


diſcharge of bail, Which is tent over with the priſoner to THE MARSHAL, and ought 


is 9 record of to be brought back and filed in the office, and is in truth the 


record; and the entry in the Judge's book is not very material. 
8. C. Holt, 614. 


A Anonymous. 
Seal muſt be put Her, Chief Fuftice If 'a perſon, pretending to be mayor 


of a corporation, put the corporation ſeal to a deed, yet it is 
4. Term Rep. not, by that, the deed of the corporation. 


699. 


Dany. 44 10. Co. 30. 1. Vent. 237. 3. Lev. 46. 1. Sid. 8. 1. Salk. 255. 1 Kyd on Corp. 
268. 301. 450. | 


Caſe 729. : Anonymous. 


Prohibition. HO. Chief Fuſtice. In 2 probibition, either of the parties 


contending below may be plaintiff. 


Caſe 230. Anonymous. 


Award ct mu- CASE upon three ſeveral promiſes, and an award ordering mu- 


tual releaſes not tual releaſes pleaded in bar. 


oe PER Curiam. No good plea, becauſe nothing i is were chat 


Ante, p. 130. 
acc. bears an action; but if there were any thing awarded, for the 


which an action yeauld lie, it would be a e plea, though it 
were not performed. 


And judgment was given for the plaintiff. 


Anonymous: 


1 
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„ Anonymous. . RG, Cafe 731. 
pots Chief Juſtice. We never make a rule upon a ſheriff Return, 


to make a particular return, 


LIE RES 


r 
N e 


| Anonymous. 8 Ciaaſe 732. i 

por, Chief Fuftice. Though inquiſition of forcible entry Forcible entry. 5 
L be quaſhed, yet reſtitution is not of courſe, contrary to 4 
5 | * 2 

| 5 

: | Caſe ; ; 

More azainft Watts. e ; 


* 


Warr- was brought in upon habeas corpus, before the return Tf to a he re. 
of a capias in withernam, upon an elongatur returned upon Hegiands the 


* 0 * : . * a ſherif rcturn 
Lene TEDLC 77 . * er 
a homine replegia as; and oftered to plead non cepi, and VE 


bail. | | Caf138 in wither - 
SHOWER urged that he ought to be received to do it; for that n iſſues, but 

tis 2 civil action only for recovering of damages for the taking 8 = reeurn 
and detainer, and likewiſe to procure the party his * liberty; and 00 * 
that the capias in withernan was like procet: s of ou tawry upon mean a habeas corpus, 
proceſs, the end whereof is to put in bail to the original action; and he may plead 
if it were not ſo, this proceſs might be made a ſnare for people's liber- 797 <2, and give 
ties. This writ of capias in withernam is no writof execution; and _—_— Im _= 
we can have no action of falſe return againtt the ſheriff: Firſt, Be- i of 3 
cauſe the elangat' is grounded upon an inquiſition. Second iy, If he writ. 
cannot replevy the party, he can make no otner return; for he is not 4 
to take upon himſelf to falſify the ſuggeſtion of the writ. After a 3817. 
preſentment of a GRAND JURY, the party ſtill ſtands reetut in S. C. Holt, 626. 
curid, and may traverſe it; a fertiori the ſheriff's return of an S. C. Lilly, Ent. 
elngatur ought not to be concluſive; and he quoted the caſe in ge 

2. Rol. As. 462. that though ſheriff returns outlawry of felony, yet 9 5 Ld. 
the party may aver, that he appeared at the fifth county. as 3 417 


But that caſe was denied to be law by THE Court. | 5 we 0 
MoUNTAGUE contra. This is not a civil action for damages, 7. Mod. g. 


and to have the party emlarged, but is ſuch a proſecution in which 
tie defendant, if convicted, ſhall be fined and pilloried: and the 
very command of the writ is, that the defendant thould lie in gaol 
till party be ſuffered to be replevied by him; the words are « donec 
« 2r efat” M. ſecundum legem et conſuetud Angliæ replegiari poſſes,” 
There are no precedents that we can find of bailing in this caſe 
there are many in a homine replegiando for a villein, where the 
villein was bailed, and the lord ordered to make a return. And 
he quoted the Lord Gray's Caſe in king Charles the Second's 
time (a), where the defendant, upon elongat' returned and award 
of withernam, came in, and was fined; and having obtained his 
pardon, moved to be bailed; and upon this the Judges aflembled, 
aud held, that the return was concluſive, and that he could not 
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be hailed ; but might have a falſe return againſt the ſheriff, if he 
had wronged him; and if that remedy failed by death of ſheriff, 
they held, there might a commiſſion iſſue for the taking an inqui- 


ſition of the fact, which, if found againſt him, be might traverſe 


and try by jury, and fo he had a means to diſcharge himſelf, 
And he compared a capias in withernam, in this caſe, to a capias 
ad ſatisſaciendum, both being witn a guouſque, | 


Hour, Chief Fuſtice, The caſe of the outlawry is much 2 
ſtronger caſe, for that is for a default in him in not appearing 
before; and ſurcly the cafe you cite is very hard to maintain, and 
the reaſon they grounded themſelves upon wrong, v:z. that the 
party was concluded by the ſheriff's return of an elengat'; and 
* we have two records of a non cepi pleaded after an elongatur; 
and fo has the law been holden ſeveral times fince, and iſſues tried 
thereupon. And this is no criminal proſecution, for the king 


cannot have it, and damages are always given in it. 
Goulp, Juſtice, ſaid, ac etiams have been added to ſuch writs. 


Suppoſe he had come before the elangat' returned, and entered 
an appearance, and after elangat had been returned, there ought 
to be no withernam; and if one had gone, it ought to be ſuper- 
ſeded upon plrading non cepi, without any bail, And it is againſt 
all reaſon, that they ſhould be eſtopped by the return to ſay that 
they have not taken him. There is no diverſity between a bomne 
replegiando and a common replevin for cattle. And if upon elenyat* 
in replevin for cattle, the defendant come and plead a xn cepi, it 
ſhall ſuperſede a zwithernam; and fo is F. N. B. And if we con- 
ſider upon what matter the writ is grounded, it will appear to bea 
matter within the ſheriff's knowledge; for the writ ſuppoſes the 
cattle or party to be taken, and the {heriff does not know whether 
it be ſo or not; and if he finds them not, to replevy, he can make + 
no other return but an elongatur ; and that puts an obligation upon 
the defendant to come into court and diſcharge his perion or cattle 
from a withernam, by pleading non cepi. And it has been reſoly- 
ed ſince my Lord G., time, that one might plead a non cepi after 
clongat' returned; and a withernam is but a mean proceſs ground- 
ed upon the return of elangat', and the iſſuing of it cannot make 
the thing worſe than the return had made it; and there never was 
any law againſt bailing one on mean proceſs, But here you come 
in too ſoon, for you cannot plead til the writ be returned, nor 
bailed till after plea pleaded z when you appear on the return, you 
ou2ht to move tor them to declare, for they are demandable at the 
return, as upon an appeal; and if they do not appear, they ſhall 
be nonſuitec, and the defendant diſcharged, and the plaintiff put 
to a new writ. If defendant in replevin come in on the replevin, 
ke need not gage deliverance; but if he come not in upon the 
replevin, but upon a further proceſs, he muſt gage deliverance in 
ſome caſes ; and he utterly condemned the caſe in Raymond, before 
cited. Here is a charge and a denial, fo the matter is W 

| an 
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and if the defendant appear on the pluries hemine replegiando, and Mos: 
bead non cepi, he ſhall not need to give bail; but if he come 3 
upon the wwithernam, he may plead non cepi, but mult give bail, ATTS. 


which is in the * nature of gaging deliverance; vide 12. Ed. 4. 4. * [ 426 1 . 


Upon a non cepi on return of the replevin, the defendant is in 
court without bail; but if he comes in cuſtody, there muſt be bail; 
the words of the book are, he muſt continue in cuſtody,“ and 
that is in bail. And here, becauſe he could not be bailed: before 
lea, and that he could not plead before a declaration, which could 
not be till the writ was returned; it was offered for the defendant 
to accept a declaration as of the return of the writ, but denied, 


And here THEY HELD CLEARLY, that no action of falſę return No agion of 


would lie againſt the ſheriff for returning an e/ongatr”, in any caſe, { return will 


1 g : Le againſt the 
V anno: ha . f 2c 3 
where he cannot have ſight of the thing to be replevicd, becauſe mer iff on return 


he can make no other return; but if ſuch an action could have lain, of anger. Where 
the taking an inquiſition would not have prevented it; for it is he could not ſee 


not a ſheriff's taking an inquiſition where it does not lie, will pro- the things to be 


re plævied. 


tect him from an action. And in an appeal for murder, after return Anand 
7 '. 


of the writ, we bail, nay and give time to plead, ſometimes. 
At the day of the return of the writ the defendant- was brought Poſtea, 429. 
in again; | 


And HouT, Chief Fuſtice, ſais, he muſt plead a non cept in per- 


fon in court, and the bail muit be in a ſum certain, and in the Bail muſt be in 


nature of gag ing deliverance, v:2. that the defendant ſhall appear nature of gage 
do die in diem till judgment; and in caſe return be awarded, that 4liverance. 

he ſhall reſtore the party to his liberty, and pay all coſts and dama- 

ges, or ſurrender his body to priſon. And he quoted the cafe of 

Dela Baſtille (a), who came in on the return of elongatur, . 

whereby the toit hernam was adjudged ſugerfeded; and that of 

Sturville, who came in on the very day on which the homine 

replegiando was returnable, And I never doubted, but a defendant Ve c:pi may be 
might plead a non cepi on the return of a witherzam; for otherwiſe F wade ON = 


he would be in perpetual impriſonment, and that would be hard. _— wither 


IT 18 6BJECTED, that the plaintiff ought to declare in perſon ; 
and that he cannot now do, becauſe we ſay the defendant keeps 
him his priſoner. N | 

I aNnSWER, In this caſe, they that ſued the writ for him may 
for neceſſity declare for him, and the declaration is always adhuc 
delinet; and if in any caſe the plaintiff declared in perſon, it muſt 
be where he was replevied, or where the defendant brings him 
with him into court as his villein. VVV 


Ir 18 0BJECTED, that he ought to be in cuſtody till the iſſue is 
tried; as where cattle are replevied, the plaintiff has them in his 
poſſeſton till the cauſe be determined. 11. H. 4. 10. 

| (a) Ante, 36. Carth. 286, Comb. 200, 


Ff3 IAxswen, 
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_ * I ANSWER, 7. Ed. 4. 15 Upon the pluries, elongat. was je. 
<a a?! # ? » 4" I bod 8 . 
- * nga turned, the defendant appeared; a ww:thernam is awarded, and that 


| ſhould not have been; and therefore a /uperſedeas was ſent to the 
I defendant ap- ſheriff, becauſe the w:thernom iſſued erroneouſly 3 upon the ſuper. 
pears on the ſedeas the ſheriff returned, that before the coming thereof he had 
A 8 Fr 90 delivered the defendant's cattle to the plaintiff i» withernam; and 
; that as ſoon as he received the ſaperſeueas he came to the plaintif 
to make reſtitution, but that he had cloined the cattle ; and there- 
upon the defendant prayed a ꝛbithernam againſt the plaintiff, and 
had it. And where the defendant appears, and pleads non cepi, or 
claims property, there never ought to go a withernam ; but that 
writ only goes where the thing cannot be repievied, and defendant 
Will not come and plead. 1 ; 


IT is eBJECTED, that the writ in the Regiſter Orig. 79. com- 
manding the ſheriff to enlarge the lord taken in withernam, upon 
his producing the villein to be replevied, would be uſeleſs, if that 


be ſo. 


I axsweR, That writ is to enlarge the lord, upon his ſufferine 
the villein to be replevied; before the day of return he is to be en. 
larged by that writ, which otherwiſe the ſheriff could not do, 2s 
he thought, or at ieaft would not. Inds ed, if the defendant come 
in upon tae day of plyries returnable, or return of clongat. and 
avow, or plead other plea, Which puts not an end of the matter, 
there may be room for a withernem;. but if he plead nen cepi, or 
Claim property, which puts an end to the matter, ſuch plea is 2 
ſuper ſedeas of the toitherram. And where he denies the taking, 
there is no reaſon why he ſhould be impriſoned till that be tried; 
for there is only a bare affirmation to charge, and there is his ne- 
cation againſt it; fo the matter ſtands indifferent, and the ſheriff” 
return does not ſtrengthen the matter a whit ; for he cannot help 
making ſuch a return, where he finds not the thing to replevy, © 


IT 1s opJEcCTED, The command of the writ is to detai 
gun/aue he ſuffers plaintiff to be replevied. 


The afar in re- I ANSWER, True, the ſheriff cannot diſcharge him guouſque 
plevin in nature that be done; the firſt and alias in replzvin are only in nature of a 
a gu icics. juſticies impowering the ſheriff t> hold plea of the matter by re- 
- plevin in the county, and the pluries is the original on which plea 

is holden in the courts above; and the firſt and ſ-cond are not re- 

* 1 428 ] turtable, but the third is returnable upon the ſheriff's default of 
3 holding plea upon the Juſticies; and that after elangat. returned, 
48 . defendant * may plead a non cepi; vide Kel, 71. N. B. 74. 
1 f by * And if cattie be taken in withernam, by Way of execution in fe- 
execution, in plevin, the plamtiff thereby gains an abſolute property in them in 
replevin, plain- Jieu of his own 3 but not fo where the witherram is 2 proceſs. It 


tiff has proper- One declates in replevin-for cattle with an adbuc detinet, and de- 


„ e e bur fendant has judgment againſt him for damages, by payment there- 
a proceſs. of the property of the diſtreſs ſhall be vetted in him; but ina 
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hamine replegiands, though he plead a non cepi, and upon that found 
againſt him, judgment be for damages againit hin; yet the 
liberty of man is ſuch, that thereby he can gain no property there- 
in, but a capias will go againſt him, and he thereupon {hall be 
kept in with-rnam ; and the precedents in Raſtall upon this head, 
are not to be depended on. If a homine replegiando be brought, 


and the defendant claim the party as his villein, that will be a good 


return for the ſheriff to make; and there ſhall be no replevin till 
plaintif give ſecurity, and that in court; and then there ſhall go 
a writ, reciting the ſecurity entered into in court, to the ſheriff ro 
deliver the plaintiff; and when the plaintiff comes in upon that 
fecurity ſo entered into in court, he is not at large, but to find 
new ſecurity, tht he ſhall appear from day to day, pending the 
cauſe; and that if judgment go againft him, he ſhall render him- 
ſelf to the defendant, and he takes him out of court. Vide 8. Hen, 


Ta 1 3 6 
4.2. F. «© Mainpernor, 21. 32. Hen. 3. 


Wen a defendant comes in upon a capias in withernam, and If one is bailed 
is baijed, that is but an eaſing of the cuſtody he was in upon the in withernam, 

and the iſſue be 

azainſt him, he 

is to be render 


ed to cuſtody, 


c till the matter be tried; and then if the iſſue be againſt him, 
be is, I think, to render himſelf into cuſtody again, and then he 
is in by virtue of the captus in withernam: Like the caſe of audita 
querela by one in execution; if it be upon a deed, nonage, or the 
like, the Court does bail the plaintiff, upon condition of a recog- 


nizance to pay damage, or render his body to priſon; and if the 2. Cr. 67. 
matter bs againſt him, and he render himſelf to priſon, he ſhall be Vel. 59. 


in upon the firſt execution; and fo he will here, by virtue of the 
capias in withernam, But ſuppoſe he does not render his body in 
execution, can the Court award another withernam © And 1 think 
it can; and it is like, where a man is bailed upon an appeal of 
murder to appear from day to day, if he make default, it ſhall be 
recorded, and procefs ſhall go againit his bail, and a cap:as againſt 


bimſelf; and if he do not make default, but come in diſcharge of 
his bail, he ſhall be committed as at firit, But ſuppoſe in replevin 


defendant appear at the elengat. returned, * and plead non cepi, 429 ] 


waich is found z2ainſt him, what ſhall be done then? There ;;,,, epi he 
mall be judgment, and a withernam thereupon ; and the reaſon is, pleaded, and 


open for a withernam. And it is like the cafe of . 2. c. 46. 
whereby a writ of inquiſition iſſues out of chancery, returnable 
here, to inquire of male{actors throwing down incloſures nocranter, 
Fe. and upon return thereof a diſti ingas lhall go to ſummon the 
adjacent vills to repair, and tc inquire of the miſchief, and to com- 
mand the ſa:d vills ro make reſtitution; and the writ in that caſe 
has words of execution in it to levy the damages found, and to 
bring them into court; yet becauſe it gives a day to the adjacent 
vills to come in and plead, they may come, and either traverſe the 


inquiſition, or demur to it, and till that be tried proceedings ſhall 


T4 ä 


becauſe a pleading a un cepi upon the elongat. is a ſuperſedeas of found againſt 
tie withernam at fuſt, and that is after falſified by the verdict, him, judgment 


which thereby takes off the ſhall be, and 


Juperſedeas, and then the matter is _ ., 
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Monz ſtop; but after judpment they are let looſe again, and a dNringas 
1 in ixſtnitum ſhall go. 1. Cr. 280. Ibis was deviſed by Noy, 
den Attorney General, upon the reaſon of the law, though there 
x. Jo. 306 were no proceedings upon that ſtatute ſince the 13. Ed. 1. till 
e e that time. In like manner in our caſe, by appearing and pleading 

and pleading on dM the totem a non cepi, proceedings are ſtopped till that 
the eoirberram, iſſue be determined; and when that is done, they ſhall be opened 
all proc: eds again; but there are no precedents for this, but the reaſon of the 
OY. OT common law, And if he do not appear, he forfeits his recogni- 
Zance; and beſides a new withernam ſhall go againſt him; and if 
1 he do not make detault, you have him in execution upon the old 
oj proceſs revived; indeed we are in an untrodden path, but go upon 
_ - the reaſon of the law jn like cafes. And here he ſhall nat gage 
deliverance, becauſe he pleads he has him not; if he had confeſſed 
the taking, be muſt have done it; or if he had pleaded in abate. 
ment, he muſt have gaged deliverance conditionally, that is, if he 
had taken him; and thereupon a writ ſhou!d go to the ſheriff, to 
arhich he might return that he has him not; and upon zon cepi 


* there ſhall be no gager of deliverance in replevin for cattle, 
5 N. B. 1 5 


Ante, p. 39% And he ſaid, they ſhould have the writ in court, and be ready 
ne demand. to declare, for they were demandable at the return-day in this caſe, 
able on the re- and in replevin for cattie, as well as upon an appeal. | 


rurn-day, 


+ 


* And though here we take bail, yet ſome entries are, et Hatiut 
*11430 J] committitur cd. ma reſch. ibi remanſur. quouſque he ſuffered the 
: piaintiff to be replevied. Lide 5. H. 4. Ret. 25. Hem. repl. to 
the ſheriff of Devon; and on elongat. returned, a ſuggeition of a 
latitat to S:merſetjbire, and a capias in withernam and after party 
came corem domino rege apud I. and ſeveral manuceperunt him, 
75 keep him guouſque replegiari valuerit, Sc. Hil, 16. R. 2. 
ot. 16. „ | | & 


In fluriet reßle.- WE ARE "ALSO OF OPINION, that the pluries repleg. gives 2 
vin ehere is 2 day in court; for there is no day in common replevin but as here, 
Cay MENT to deliver cattle, or ſhew cauſe to us ſuch a day why he did not, 
or could not; and there is no expreſs ſummons of the party, but 
only an implied one; and if he appear not then a pore ſhall go, 
and, if he makes default to that, a capias. Indeed in X Hall the 
entry in a hgmine repleg. is atiachiat. fuit ; and the reaſon is be- 
cauſe the party himſelf ought to appear: and jf a writ be returned 


unexecuted, as nil habet per quod ſummoner. poſh, he may not- 
withſtanding appear to prevent a capias; and what day have the 
neighbouring vills upon the &:/tringas, according to the ſtatute, 
put the return of the writ? and yet there they may come and 
traverie the fact's being cone noctanter, or that they were the next 
vills, or even the damage; and what day has the plcintiff in any 
caſe but the return of the writ? and in conſequence of law the 
party may be ſaid gttachiat. in replevin; and fo in this caſe with 
a witneſs, where he is brought in in withernam; but you mult 
„„ 1 3 1 - 7k a . = : bf no: 
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not take notice of his being in cuſtody in any caſe; but where he MonzE 
is in cuflodia mareſchalii, though he be actually in gaol. But the againſt 
clearer and better way of declaring will be to ſay thus, DoMINUS 
« AEX mandavit vicecomiti breve ſuum, c.“ and fo ſet forth the 
whole replevin, return, withernam, and the return thereof; of which 
ee a precedent in Raf. 5 o. in replevin for cattle. And this is 
the better way, becauſe the whole matter will appear on record; 
in the common pleas they only-recite the ſubſtance of the writ, 
put here in this court it is ſet forth in hæc verba. : 


Ir 1s 0BJECTED, that here they cannot make an attorney for - 
the plaintiff, and he is not to be found to make one for himſelf, 


I axsWER, Since the law enables him to ſue this writ by 
friends, it will of conſequence enable them to make an attorney 
for him. 8 . : — 

But another doubt was, whether the plaintiff being an infant, * 4311 
ke ſhould proſecute by attorney, or prachein * amy; ad quod non | 
fuit reſporfum. And here the writ being againſt three, one where- Where the writ 
of only was brought in, it was doubted by the plaintiff how they '*282mftieveral, 
muſt declare; to which it was anſwered, they muſt do as if it 9 2 
were in an appeal, declare againſt him tnat appeared, and continue appear,and have 


 procels againſt the others. | proceſs againſt 
And Hor, Chief Fuftice, ſaid, it would be a queſtion whether 1 4 


the plaintiff ſhould not be put to find pledges; but at laſt the manded, and 
plaintiff was demanded, and would not declare, and ſo was-nonſuit- will not declare, 
ech and the defendant diſcharged. mall be nonſuit« 


NoTe; While this caſe was under conſideration, HoLT, Chief _* 
Jaſtice, ordered MR. CLERK the ſecondary to prepare a draft 
of the recognizance which the bail were to give; which he did; 
and after great conſideration HOLT, Chief Fuftice, ET CUR1a, 
approved of this that follows: | 


Et ſuper hoc vener. hic in cur. dict. damini regis coram ipſo 
rege A. B. et D. et manuceperunt, et guilibet eorum manucepit pro 
« præfat. D. WATTS ad habend. corpus ejus coram domino rege 
«© apud prefatum tru. et fic de die in diem quouſque judicium inde 
redditum fuerit. Et fi continget quod idem D. W. convincetur, 
« quod Func ipſe præfat. D. W aTTS ſe priſonæ mareſch. mareſch. 
c dicti domini regis coram 4 rege in withernam reddet ibid. mora- 
„fur. donec prefatum H. e cuſtodid fud deliberabit, et ad 
« largum que voluerit, ire permittet; vid. guilibet manucaptorum 
« pred. in hac parte ſub pana quingent. librarum, quam gu 
dem ſummam quingent librarum iidem manucaptores concedunt, 
& of guilibet eorum concedit de terris et catallis ſuis et eorum 
« cujuflibet ſieri, et ad opus pred. TH. M. levari, ſi contin- 
get præd. D. WATTS, ad prefatum tru. ſeu aliquem alium 
« diem per Cur. domini regis hic in præmiſſ. prefix. aut prafigend, 
* perſonaliter non comparere, aut fi continget judic. verſus pref. 
“D. Waris in hac parte reddi et pref. D. ſe dict. priſonæ mar. 
* mariſch, ea occaſione non red dere. | 
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Caſe 734. ny | Anonymous. 
Perſon of ill HSL Chief Fuſtice. A perſon of ili fane is not bailable by 
the ſtatute of /Ye/?minfter the Second. | | | 
able. 
See Hawk. P. C. 3. vol. ch. 15. ſ. 40. 44. 3. Bulſt. 11. | 


Caſe 735. | Anonymous. | | 
The Maſter my OLT. Chief Juſtice. When a matter is referred to Typ 
et aged MASTER of the ofice to examine, and a ſummons or a cr. 
Py vice of the rule to the party, if he will not attend, THE MASTER 


may examine ex parte without motion. 


WEIS Anonymous. 
| HOT. ief Fuſtice. On is not to be heard for one in con- 
tempt, or convicted, without his client be in court. 
* [ 432 ] I 
EI 5 Jlemming againſt Price. 
Caſe 737. g againſi 


Suit may be in SHE was libelled againſt in the ſpiritual court ex cio, for adul- 
the ſpiritual tery with one now dead, by whom ſhe had children living; 
court againſt 2 and having pleated below, that ſhe was married to him, it was re- 


Woman dar n plied, that the had a former huſband then living. 
continency after D 


the death of the A prohibition was moved for, ſuggeſting the matter of the 
man, whom ſhe plea, | 


ſuggeſted to te : ö l 2 7 
tre: It was urged, that by ſentencing her, they would in effect baſ- 


S. C. ante, 419. tardize the iſſue, which ought not to be after the death of one of 
8. C. Holt, 457. the parties. 8 e | 
; HoLT, Chief Fuftice. Do you think that if a man and a wo- 
man cohabit together, and have iſſue, and one of them die, that 

that {hall protect tae other from being praceeded againit in the 

ſpiritual court tor fornication? and this ſhall not baſtardize the 

innue, for he was a baſtard without any. proceedings of theirs, if the 

parents of it were never married. The meaning of the faying, 

that one ſhall not be baſtardized after the death of either of his 

parents, is, that the ſpiritual court ſhail not proceed to diſſolve a 


' It is enly a mar- Marriage de facto after the death of either parties, as ig caſe of 


riage & fact, gonſanguinity, precontract, &c. but in this cale, if the replication 
which ſhall rot below be true, the marriage was ip fafisa void. Jide Kenn's 
* Cife (a), Adminiſtration was committed to a woman, as widow 

24) court. of J. S. and alibel was in the ſpiritual court to repeal the admi- 
niſtration, upon ſuggeſtion that J. S. had a former wife living at 
the time of his deatn; and there indeed a prohibition was granted. 


(a) 7. Co. 42, 43. b. 44. a. Same Stallige, Cre. Jac. 186. _ Jenk. 289. 
cafe under the th, of Robertſon v. Sec alto Styles Kcp. 10. 
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ide Wine v. Sellect ſa), One having two wives died, and one of Humm 
them libelled againſt the other for jactitation of marriage; and ſhe —_ 
ſuggeſted that it was to avoid her marriage, and a prohibition 
granted. And none of the caſes in 1. Roll. Abr. 256. are like 

this. 22. Edw. 4. Fitz.“ Conſultation” pl. 5. A. marries B. 

and afterwards turns her off, and takes L. to wife, by whom he 

has iſſu2, and dies; after his death the former ſues the ſecond wife 

to avoid the marriage, and held it could not be, becauſe the huſ- 

band was dead. Rut here is no libel to queſtion the marriage, 

but to punith for fornication ; it is true her defence is, that {he 

was married, and the queſtion only is, Whether when they have 

juriſdiction of the matter, and iſſue ariſes upon the defendant's 

plea, whether they {hall not try it ; and why not as incident to the 
original cauſe ? But where their law does not agree with ours, | 
they ſhall indeed * judge of the incident, but not according to their * [ 433 1 
law, but according to ours, if both laws vary in the point. And 6 
the ſentence in the ſpiritual court, in this caſe, would be no con- 

cluſion to the child, as it would be in cafe of divorce; and it is 

for fear of a conclufion there cannot be a divorce after the death - 

of one of the parties; and this being a proſecution ex icio, ought 
not to be diſcouraged. e 8 ä 


And PER CR TAN, No prohibition. x 


{a) Trinity Term, 2. Fac. 2. 
! ; 7 12 . l 


J 


_ Caſe 738. 


ALEGACY of fifty pounds a-year was left as a maintenance No one cam 
for a parſon to preach once a-week in the pariſh-church of Presch in a 

B. He was to be choſen and removed by the majority of the pa- _— ee 
riſhioners; who choſe one R. whom the churchwardens refuſed pon. a 


to open the church to; whereupon he libelled againſt them in the S. C. ante, 420. 
{piritual court. | S. C. Holt, $27. 


And a prohibition was granted, for that he did not ſhew he had Paſtea Hil. 
- | . . 13. Will, 3. 
a licence from the parſon of the church, in whom the freehold of pc 0. Hanis! 
the Church is, and without whoſe conſent none can preach in his 
church. It is true, it may be an eccleſiaſtical offence for church- 
wardens to ſhut out the parſon, or any other appointed by him to 
preach in the church ; yet it cannot be one not to open the church 
for one appointed by a ſtranger, without he has the parſon's 
licence; and you ſhould have thewed in your libel that you had 
ſuch a licence, e N i 


Turton againſt Reignolds. 


And HoLT, Chief Juſtice, was of opinion, that if the ordinary 
had appointed one to come and preach in ſuch a church, yet he 
could not juſtify doing it without conſent of the parſon. And if 
a perſon give a charity to a certain clerk for preaching in ſuch a 
parith, be mult do it by the conſent of the parſon. | 


And 
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No one can And Hor r. Chief Fuftice, further ſaid, that let a parſ 
| Preach without ever ſo orthodox and = he is puniſhable for eee 
Bain mo tion, if he preach without licence af tae ordinary; but the wr 
Lind, 283, nary ex debito Juſtitiæ ought to give ſuch licence to one that is 
fit; but if he refuſe, no mandamus will lie, but his remedy is to 


*[ 434] © 
Caſe 739. Roſiere againſt Sawkigs, 


When æ maßer is F*RESPASS by the maſter for a batt the ſ | 
appointed to the 4: DET * r for a battery on ervant, ger 


command of a | | 

ſhip, he, and The defendant pleads, that the plaintiff and three more were 

ns 4 ane e Owners of a boat for conveying of paſſengers between L. and G. 
5 hg F. and they conſtituted the defendant maſter of it; and that finding 

44 Iller to the ſaid ſervant on board damage feaſan?, he took him and turned 

the ſhip, unleſs him out. * 6 | 


he Sy The plaintiff replied, that being part-owner, he commanded 
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ipecially agreed 
between them. him to go on board and ſerve there. | 


S. C. ante, 399. To which the defendant demurred. 


And adjudged pro ers ; for when the part-owners had 
made the defendant maſter, they could not put any ſervants upon 
him without a ſpecial agreement for it, for breach whereof an ac- 
tion would lie; for the very making him mgtter impowers him to 
chooſe his ſervants, for he is anſwerable for ail events, and there- 
fore but reaſonable he ſhouid have liberty of chooſing ſuch men as 
he can confide in, and for whoſe honeſty and diligence he may 
take ſecurity; and the owners have no means to avoid it but to 

recall the maſter's authority; and it is one of the inconveniencies 
of jointenancy, that one alone cannot do that. 


Jud. pro defendente. 
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Caſe 740, 8 Anonymous. | 
Information. JNFORMA TION was filed againſt a gaoler for ſuffering 


one taken up upon an excemmunicato capiende, to go at 


large. . | 
Caſe 741. - Snow againſt Firebraſſe. : 
A declaration. UANTUM MERUIT on a ſpecial promiſe, that whereas the 
lf) nan ag plaintiff, at the requeſt of the defendant, did find the defend. 


ral mertbs is ſuf- : b | 
fciently certain to pay him what it was worth. 


efter verdi. After verdict | | 
IT was MOVED is arreft of judgment, that the declaration was 


But 


Jooging for el ant With meat, drink and lodging for ſeveral months, he promiſed 


too incertain for the time. 
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But being after verdict it was held well, as indeb. pro diverſis Snow 
nercinoniis, eſpecially being executed. againſt 
| | n, 
Judgment was given for the plaintiff, Z 
OB Pin I *[ 435] 
* Blaxton againſt Honore. Cafe 742. 
JARNELE urged, that if it appear on the face of the libel, that Prohibition not 


the eccleſiaſtical court has no Juriſckction, they may be: pro- 50 = to the pl | 


court 
hibited without ſuggeſtion. wich — 


But CuR1a contra; for the ſuggeſtion is a fundamental point, tion. 
and is the declaration on the writ (4). 


(a) Vide 2. Inſt. 22. co. 63.  inrequiring ſoxxeſtions before they would 
where the complaints of ſpiritual courts grant a prohibition, much admired, — 
againſt common-law courts were ex- NoTE to the former edition. 
amined; and the great care of the Judges 


The King againſt Purley. Caſe 743. 

AN INDICTMENT () was, “ that A. uſing the trade of buying An indictment 

« and ſelling cattle, at B. in the county of M. did buy and * © that 4. uſing 

0 * expoſe to ſale bad cattle, &c.“ * Wh . 2 

And it was quaſhed for incertainty; for PER CURIAM, Ifi it be « at B. * 

underſtood that the buying and felling was © at B. in the county“ county of C. 

« of M.“ there is no venze where the expoling to ſale was; and ** did fell bad 

if “B. in the county of M.“ be applied to the place of ſale, thee 5 „ a 

is no place laid where the uſing the trade was; z fo gs vid tainty. mat 
it will be impoffible to make it good. 


(a) This INTE was filed in Eaſter Term, 10. Will. 3. Roll 42. 


— 


Anonymous. 15 Cal 744. 


PER CURIAM. When exception is taken to bail, there Notice. 
ought to be notice of it to the defendant's 9 


! | f | 

HEN one is removed hither by habeas corpus, and turned cn on 

over, there is a committitur ſent over to THE MARSHAL bab. cer. ought 

with him, and that ought to be brought back and filed in the of- to be returned 
fice; and let that be obſerved. and filed. 


Ante, 423. 430. 
Anony mous. 5 _ 9 7 Caſe 746. 
Hor, Chief Juſtice. One charges with buggery not bail- puggery. 


able. 
Anonymous. 


the trade of 
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Michaelmas Term, 12. Will. 3. In B. R. 


Caſe 747. 8 Anonymous. 


coſts. HOT. Chief Juſtice. When proceedings are ſet aſide for 
irregularity, there ſhall never be coſts. 


Caſe 748. Adams againſt Arnold. 


= CO. ACTION upon ſeveral promiſes ; and in aſſigning the breach 
it was, & et pred, ADAMS the plaintiff nen, Se. Upon de- 


murrer, judgment was given for the defendant. 


. 
Caſe 749. 8 Dubois againſt Trant. 


Adminiftration 7 By wil deviſed eight hundred pounds to his wife, and there. 
committed to * {idue of his perſonal eſtate to his fon, an infant” when he 
one durante mi- (ame to the age of ' twenty-one years, with proviſion for his edu- 
#2ritate of an ex- h ? d if the ſon died unde h 

ee whe cation in the zn:terim; and i 2 ſon died under age, the reſidue 
on his dying un- to his nephew, who was likewiſe under age, upon the ſame con- 
der age it may tingency; and if he died under age, the "relidue to the Pann 


be repealed, and Dubois, who now ſued in the ſpiritdal court. 
committed to 
the refiduary The teſtator made his ſaid ſon executor, and died; adminiſtra- 


legatee. tion durante minoritate was committed to the mother. The on 
4 Burn's E. L. died inteſtate ; the nephew- continuing under age. Dubats, the 
236. _ contingent refiduary legatee, in caſe the nephew died under age, 
x. Om. Dig. being allo next of kin to the nephew, libelled . the widow 


&« Adminiſtra 

«© tar” (B. 8. 0. to have her adminiſtration repealed. 
6. Com. Dig. tian was moved for, for theſe 20 
« Prohibition And a probibitis 7 , for theſe reaſons : 
(G. 28.).  FirsT, Executors and adminiſtrators are officers in truſt for 
2. Fac. Abr. the teſtator and inteſtate; and as the ordinary cannot change an 
1 88 executor appointed by the party, ſo now ſince the ſtatute of 


31. Edwv. 3.c. . and 21. Hen. 8. c. 5. it is directed to whom 
adminiſtration ſhall be committed; and when once the ordinary 
has executed his authority (for ſince the ſtatute he has no more), 
the adminiſtrator has the ſame abſolute property that an executor 
has; andthe ordinary ſhall not interfere (a). It cannot ve denied, 
but the wife here was next of kin to her huſband and her Rag 
who was reſiduary legatee, and who, as ſuch, ſhould have admi- 
niſtered if he were of age, if the father had dicd inteſtate. | 


SEcoxnDLY, An adminiſtrator is a temporal officer, of which 
the common law takes notice; and though the cuſtom of the 
realm allows the ordinary to create ns, yet he cannot deſtroy 


bim after. 


% See Harriſon v. Weldon, 2. Stra. make the election, which the ſtatute 
977. S. C. Fort. 303. that the ordinary 21. Her. S. c. 5. gives him; and that in 
canno! be fiid to have executed his au- fuck caſe he may revoke an adminiſtration 


- thority if he never had an opportunity to mga 


T HIiRDLy,. 


Michaelmas Term, 12. Will. 3. In B. R. 


TarxDLY, The inconveniency would be intolerable, if tha Posts 
gary had ſuch a power to repeal; for he might do it in the againſt 
ordinary Py f ; 12 = 725 l 3 
midſt of a ſuit by a creditor againſt him, and ſo abate his ſuit, to 
the great vexation of creditors ; or it might be in the midit ofa 
ſuit by an adminiſtrator, to recover aſſets to diſcharge juſt debts, 
to the great waſte of aſſets, and likewiſe to the great prejudice of 
creditors. e 


FouRTHLY, It is frequent with them to grant adminiſtration Poſtea, 443. 
with a limitation or condition; which ſhews, that, in their own | 
opinions, they cannot revoke z for other wiſe, what need they grant 
| them upon condition? | oy 

To wAlcH it was anſwered, that moſt clearly an adminiſtra- 
tion may be revoked, but in what caſes is the queſtion ; and this | ? 
| diverſity was put, that regularly, when the * ſtatute of 21. Hen. 8. * [ 427 ] 

c. 5. is rightly purſued by the ordinary, he cannot aiterwards revoke nere direc 
ſuc adminiſtration granted according to the ſtatute; and in that tions of the ſta- 
caſe the adminiſtrator gains an abſolute incefeaſible intereſt therein. tute are pur- 
But where he does not purſue the directions of that ſtatute in feed, adminiſ- 
granting adminiſtration, he gives indeed an intereſt to the admi- es —_” 
nitrator, but a defeaſible one, and ſuch as may be after repealed; pu = they 
2s if there be two in equa} degree, or wife and next of kin, there are not, may re- 
he has election to which of them to grant it; and therefore if he voke. 

rant it to one of them, he ſhall not avoid it; but if, intending ta 
grant it to the next of kin, he ſhould grant it to one more remote, 
he may after revoke it at the ſuit of the next of kin. Lide 1. Sid. 
203. 409. Then it muſt be admitted, that the right of adminiſ- 
tration is now in the infant reſiduary legatee; and this they admit 
in their ſuggeſtion, that ſhe has adminiſtration in truſt for the in- 
fant reſiduary legatee, to whom ſhe is not next of kin; ſo the 
whole queſtion is, Whether adminiſtration, which a reſiduary 
legatee ought to have, if he were not under age, can be well and 
icreyocably committed to one that is not next a kin to him? Vid 
Dy. 372. 1. Vent. 317. 1. Sid. 2d 0. that right of adminiſ- 
tration belongs to the reſiduary legatee by the equity of the ſtatute; 
then the matter is no more than this, that the biſhop gives the cu- 
ratorſhip of this infant to her, and why may he not take it from 
her again, if he ſees occaſion? for it is no diſturbance of the right, 
for that always remains in the infant; and it is like a guardian 
appointed by the court of chancery. And it would be very in- 
convenient, if when the right of adminiſtration is in one, who, in 
reſpect of infancy, is incapable of adminiſtering, and the ſpiritual 
court grants it to another, if they thould not have power torevoke 
it upon occaſion ; for otherwiſe the adminiſtrator might waite all 

the eſtate of the infant. By the ſtatute of 21. Hen. S., c. 5. ſ. 3. 
and 22. & 23. Car. 2. c. 3. upon granting admimſtration, the 
ordinary ought to take a bond, &c. which is not done here, there- 2, Stra. 1137. 
fore he has not purſued his authority; ides adminiſtration not ab- 
ſolute. If adminiſtration be granted to a perſon then ſolvent, 

| Campos 
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Michaelmas Term „ . Will. 3. In B. R. 


Desois combos mentis, or within communion of the church, who after be. 
HR comes inſolvent, nen compos, or excommunicate, ſhall it not be 
* repealed? Jide 3. Keb. 124. 131. 282. Ie, 


Where there is HoLT, Chief Fuftice, Where there is an executor under due 
ys RE age, if there be legacies, the reſiduary legatee ought to have & 2g. 
94 - th mall miniſtration durante minoritate, and not the next of kin to the 


be committed to inteſtate ; becauſe that by the ſtatute of 3'. Edw. 3. it is to be 


the rænduary le- committed to the moſt loyal and next friend of the n and 
katee. the making a reſiduary legatee in ſuch a will is a manifeſt indica. 


Ante, 3969 tion that ſuch a teſtator took that perſon, whom he has ſo made; 

[ 438 I to be his next friend. If a ſeme covert die inteſtate, leaving divers 

debts due to her before coverture, and adminiſtration is committed 
2. Cro. 201. to her brother, or other next of kin, it ſhall be repealed and grant- 

2. Lev. 55. ed to her huſband z and that has been fo adjudged in the common 

3. Vent. 217. pleas, in the cafe of Duncomb v. Maſon (a). But the principal 

caſe is very conſiderable : there was the like point in Chief Fuſe 

tice PEMBERTON'S time, and a prohibition granted, but the point 

not determined: Moſt certainly, by this grant of adminiffration, 

an intereſt is granted and veſted in the adminiſtratrix. If admi- 

niſtration be granted to a creditor, and afterwards a more principal 

creditor comes, it ſhall not be revoked fer him; and it may be 

N here, factum valet ficri non debuit. Before the ſtatute of Edu. 3. 

the adminiſtrator was but a mere ſervant of the ordinary remove- 

able at pleaſure, but fince he has the abſolute property. Indeed an 

adminiſtrator durante minoritate ſhall do nothing to the prejudice 

of the executor ; and there is a diverſity, in point of determina- 

2. Jo. 228. tion, between an adminiſtrator durante minorizate of an executor, 

| for that ſhall only endure till the executor comes to ſeventeen, at 

which age he may act as executor ; and grant of adminiſtration 

durante minaritate of FJ. S. for that ſhall hold till he comes to 

rwenty-one (5). : IE : 

GouLD, Futice, accord. and it is hard to maintain, that a grant 
of adminiſtration to one during the minority of one that has right 

to adminiſter, is a bare authority. 


poſtea, 445. And Hor r, Chief Juſfice, and oTHERs, at another day, It is 
a point worthy of conſideration, and much may be ſaid to prove, 
that the ordinary has executed his authority; therefore let prohi- 
bition go, and declafe-immediately. ; 


() 1. Ld. Ray. 685.. See alſo Fawtry Comy. 110. 8. C. under the title of 
. Fawtry, 3. Salk. 36. S. C. 1. Show. Reek v. Thomas, pott. 500. Atkinſon 
331. S. C. Holt, 42. Rex v. Bettcſ- . Comith, 1. Ld. Ray. 338. S. C. 
worth, 2. Stra 891. 1111. 1118. and Carth. 446. S. C. 5. Mod. 395. S. C. 
the ftarute 29. Car. 2 C. 10. ante, 194. S. C. Comb. 475. S. C. 
(5) See Freake . Thomas, 1. Sals. Holt, 43. * Jonts v. Lord Stafford, 
39. 8. C. 2. IA. Ray. 667, 8. C. 2. Bac Abr. 322. | 


* — 


| OS 8 Anonymous. 


Michaelmas Term; 12. Will. + In B. R. 


| Anonymous, Caſe 750. 
HOL, Chief Fuftice. By outlawry, a leaſe for years is for- By outlawry a 
1 feited before any ſeizure; and therefore if it be fold after leaſe is forfeit 
outlawry, and before ſeizure, the king ſhall avoid the ſale; but if before ſeizure. 
one outlawed ſell an eſtate in fee before ſeizure, the ſale is good, * 18 
and the king ſhall not have the pernancy of the profits; but if the Hard. 101. 
ale be after ſeizure, the ſale ſhall hold, but the king ſhall have m. 27. 


the pernancy of the profits; but even in caſe of a leaſe there ought 
to be an office found for the king. Yide Cro, Fac, 82, | 
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HILARY TERM, 


| The Twelfth of William the Third; 
: IN 5 
The King's Bench. 


Sir John Hole, Knt. Chief Justice. 
Sir John Turton, Kut. | 

Sir Lyttleton Powys, Kut. (a) Fuſtices, 
Sr Henry Gould, Kut. | 
Sir Thomas Trevor, Nut. Attorney General. 
John Hawles, Ei⁴ã. Solicitor General. | 


fa) Si- LyYTTLETON Powys, Xnt. Bench, on the twenty-eighth of Ju ; 
was removed from the Court of Exche- in this Term, _ : | 
quer to a feat in the Court of King's 


*[439] | pb 

Caſe 751. | ä | 
Sale by a bank- PON A qQuEsTioN, Whether a conveyance made by 2 
rupt to a near bankrupt, a ſhort time before act of bankruptcy commit- 


relation is a ted, were fraudulent or not? theſe points were agreed by 
badge of fraud. the Court . ; | 


; FirsT, That the ſale being to a near relation of the party's, 
was ſome mark of fraud, though not a concluſive one; becauſe 
relations might be real creditors, or give a valuable conſideration. 


Non payment SECONDLY, The non-payment of money at the time of exc- 
of money on ex cuting the deed is another (a). N 

ecuting a bill of | 

ſale is evidence of fraud. ' | | b 

Bill of ſale fpe- THIRDLY, It is ſome evidence of a Bona fide conveyance, that 
cifying the mo- the deed mentions money paid j but that had need of other corro- 


ney paid, evi- on : . 
dence of zona borating circumſtances, as enjoyment, 
fade conveyance. 1. Stra. 144. 2. Stra. 1229. 
(a) See the cafe of Martin v. Pew. - 2. Burr. $27. Butcher . Eafto, Doug. 
treſs, 4. Burr. 2478. Worſley . De 282. and ſee Cooke's Bankrupt Laws, 
Mattos, 1. Butr. 467, Wilſon v. Day, zd edit, 106. 109. 


Anonymous. 


Hilary Term, a 2. Will. 3. In B. R. 


| Anonymous. | 
PER CURIAM. If there be evidence of both ſides, and ver- Cauſesfor grant: 
dict againſt the ſtiength of evidence, if ſuch trial be not pe- PS e on 
remptory, there ought not to be a new trial. | | 
General cauſes of new trials are, want of due notice, practice or 
miſdemeanor in jury, in either party or their agents; the abſence 
of ſome material witneſs which they could not then have; verdict 
againſt evidence, exceſſive damages, &c. (a). „ 
NorE, In many caſes, upon granting of new trial, the former 
verdict ought to ſtand as a ſecurity; for otherwiſe the party, againſt 
whom it paſſed, might ſpirit away the evidence on whoſe teſtimony 
it was obtained; and fo, without any corroboration of his right, 
ceprive him of the benefit of his verdict. | 8 


a) For the ſeveral grounds on which 1. vol. of Mr. Sellon's Practice, 507 to 
the Court will grant new trials, fee. 516. | 


5 * [440] 
* Grant againſi Baily. Caſe 753- 


| AMATE of a ſhip libelled in the admiralty court for his wages ; The mate of a 
and prohibition moved for by RAV MON. ſhip may ſue in 


And agreed PER CURIAM, It ought to go incaſe df a maſter; peg = 
fecus in caſe of mariners; and the mate being a mean between 8 C. yok, 48. 
both, it was doubted, But THE CoURT inclined to conſider him S. C. x. LA Ray. 
25 4 mariner, becauſe he is hired by the maſter, as other mariners; 632. 
but the maſter is put in by the owners. And afterwards, upon 2. Vent. 146. 
conference with the common pleas, where a like caſe was under 33. 
conſideration, ruled that no prohibition ſhould go (a). | 

(a) See accordingly Marth v. All: nfon, v. Chapman, Stra. 937. Ragg v. King, 
2. Vent. 18 1. Hook v. Moretun, 1. Ld. Stra. 858. and Wilkins v. Carmichael, 
Ray. 297. Clay v. Snelgrave, ante, 405. Dougl. 101. ‚ 
Roficre v. Sawkins, ante, 434. Read | 


| Anonymous. Caſe 754. 
PER CURIAM. The reaſon why an executor, defendant of Executor. 
plaintiff, upon a nonſuit, ſhall pay no coſts, is, becauſe the 
ſuit being in arter droit, he may well be thought miſconuſant of 
the truth of the cauſe of action (). = | | 


(a) Portman v. Carne, 2. Stra. 63z. on this ſubject ſee Hullock on Cofts, 
Marſh v. Yellowly, 2. Stra. 1106. But 174, Ec. | 


SF Anonymous. Ce 755. 
PER CURTAM. One cannot change his attorney on record, An attorney on 
without leave of the Corrt; and after judgment the attorney. record * to bo 
| | ; ö 5 c with - 
on record may receive and W ſatisfaction, by virtue - CG 
1 | Court, 


i 


| Caſe 752. 
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Hilary Term, 12. Will. 3. In B. R. 


Axoxynous. his former wartant; and when attorney of record is changed, the 
record ought ſpecially to mention that it was by conſent of the 
Court. N 5 


Caſe .. The King againſt Sir Hugh Everard. 


Pariſh may tax A RIILE was obtained by ſurprize, for leave to file an infor. 
e eee mation againſt him, and ſeveral other pariſhioners of the 
ES publ.c pariſh of in F//ex, for laying a tax upon themſelves for car- 
good of the pa- rying on a ſuit againſt their vicar in the ſpiritual court for incan- 
riſh. rineney. „ ms 3 
And Taz CourrT held, they might lawfully tax themſclves, by 
conſent, to carry on a ſuit for the public good of the pariſh ; but 
in- that caſ= the majority could not bind the reſt, without their 
conſent, as in caſe of other rates. . 8 


Vide ante, 154. Nut the information being filed, it was referred to the Maſter 
3 of the office. 8 5 


Caſe 757. Anonymous. : 
"Suge cis. Hr, Chief Fuſtice. Acts of parliament on the rolls are 
not diſtinguiſhed into paragraphs, but that is done by the 
441 0 0 Te 
48 . * Anonymous. 2 6 
5 FJOLT, Chief Juſtice. Though an executor de ſen tort pay 
debts duly, with all the aſſets that come into his hands, yet 
tie rightful executor ſhall maintain treſpaſs againſt him; but he 
_ may ge ſuch payment in mitigation of damages; yet the right 


— 


oft the action and verdict ſhall go againſt him. 
507, 508. 2. Term Rep. 100. 3. Term Rep. 590. 


750. Anonymous. 

n .dif< PER CURIAM. If a ſcire facias be returned “ ſerved,” and 
mutt be © the defendant has an act of parliament for his diſcharge, and 
ay plead- its to come and plead it, he has for ever loſt the advantage 
of it. f | » | p 


Per "00. _ „ King againſt Margaſon. 


On babeas corpus ARGASON was committed to Newgate upon the ſtatute of 
rule may be to 8. & 9. Vill. z. upon refuſal of paying ſuch money as was 


bog mV in his hands'as collector of the taxes; and removed up by habeas 
Tac, without corpus the laſt day of laſt Term if 25 


Aung it 3 aliter if to be in a ſubſequent Term. e CO _ 
gg: 5 | . n 


i 


Hilary Term, 12. Will. 3. In E. R. 


And then, abſente HorT, Chief Frſtice, a rule was made to Taz Kine 


. , * _ it f „a4 gain 
bring him up the firſt day of this Term, without filing the re DA wo 


WW 2 

HorT, Chief Juſtice. Though ſuch a rule might well be for 
the bringing one up, in a day in the fame Lerm, without filing 
the writ, yet it ought not to have been to bring him up at a day 

in another Term, without filing the return; for he cannot now 
de brought up upon a writ returnable in a precedent Term, by 
ſuch a rule, without the return thereof be filed ; therefore you mult 
take out à new writ. 3 . : 

And this being a caufe concerning the king's revenues, you In matter con- 
had beſt give notice to THE ATTORNEY GENERAL; for we ming the re- 
aught not to file 2 return of any ſuch matter removed hither, with - „ 

out notice to him. | | | Anna ee 


Anonymous. | Caſe 767. 


OLT. Chief Fuſtice. If covenant be to pay a ſum to a Tender and re- 
itranger, at ſuch a day and place, tender and refuſal is no fuſal. 
excuſe of non performance (a), | | | 

(IU Sce Merrit v. Rane, 1. Stra. 458. Clarke v. Tyſon, 1. Stra. 504. Bul- 
ock v. Noke, 2. Stra. 579 | 22 


| Anonymous. Caſe 762. | 
HOL Chief Fuflice. A maſter cannot aſſign over his ap- Apprentice af- 


prentice, as he may another chattel, but it muſt be with his fisned. 
own conſent (a). | | Dak. 38. 


( Rex v. Eaſtbridgford, 2. Stra. 1115. $519. Rex v. Chaplin, Comb. 224. 
Burr. S.. 133. Rex v. Barnes, 1. Stra. Caiſter v. Eccles, Ld. Ray. 683. Salk. 68. 
48. Wadſworth v. Exc cutots of Guy, Holy Trinity Shoreditch, 1. Stra 16, 
3. Sid. 216. Rex v. Channel, 3. Keb. Baxter v. Benficld, 2. Conft's P. L 523. 


Anonymous. p Caſe 163. 


H OLT, Chief Juſtice. There needs no notice to the church- A fran need 


wardens, &c. of a ſervant's coming into a pariſh to gain a not give notice 
ſetllement; becauſe the juſtices of peace, though there had been to gain a ſettle- 
notice, cannot diſturb him (a). : * 
(a) See the ſtatutes 1. Fac. 1. c. 19.3 1. Stra. 470. 8. C. Fort. 326. ; Pex 
the 3. & 4. Vill. & Mary, c. 11. Rex vv. Portſmouth, 2. Stra. 746. ; and the 
v. The Inhabitants cf Warminſter, ſtatute 35. Geo. 3. c. 101. 


5 *[ 442] 
* Anonymous. | Caſe 764. 
HOLT, Chief Fuſtice. Tnere is a diverſity between pleas in pleas in bar and 
bar and pleas in abatement, as to time; for if one be to plead abatement, 
before the eſſoin- day, ſuppoſe of Michaelmas Term, if he plead in 
bar any time before craſt. Animarum, it is well; ſecus in abate- 
ment. | 


* 
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Hilary Term, 12. Will. 3. In B. R. 


Caſe 765. Weſt againfi Weſt. | . 
In amendment PER CURIAM. Upon amending a declaration, the plaintiff 
of ceclaration, I has his election to pay coſts, or grant an imparlance. If he 


* - * * ; 
ps Mane. grant an imparlance, the defendant may plead de novo, for the im. 


. — parlance ſets afide his former plea. If he pay coſts, he is let in 
lance. | to plead again, ſo it be ſome new matter; for this reaſon, be. 
S. C. 3. Salk. Cauſe that it might be, the fault which the plaintiff amends was 
276. the occaſion of his pleading that plea ; but there he ſhall not have 


S. C. 1. Ld. Ray. liberty to plead the ſame plea over 2gain; and if he plead de u, 
674: it muſt be a plea to ſtand by; and if he will not plead a new plea, 


S. C. Holt . ; : 
S. C. Lay 2 the old one muſt ſtand. After plea in bar, one cannot plead in 
51. abatement; and the amendment and imparlance will not let one 
in to do it. | Fon 
Caſe 766. Anonymous, 


An afficavit to AN AFFIDAVIT for changing a venue was, that the cauſe of 


e ages « action, if any, did ariſe in the county of L. or in ſome 
rue muſt nx it 5 : > | 5 3 AE: +: nel] 
in me certain © other than in that in which the plaintiff laid 3”? and it was in- 
county. ſufficient, for it ought to fix it to a certain county; and at this 
e 8 rate venues might be changed almoſt in ininitum. | 
261 to 267. 5 5 
Tidd's Pract. | 2 2. 

Cafe 767, Anonymous. 


Interrogatories, W HEN ONE is put to anſwer interrogatories, the proſecutor 
| has four days to exhibit, by the Rules of the Court. 


Caſe 768. | Anonymous. 


It a ſhip be 1# PER CURIAM. In reſpect to feamen's wages, the uſage is, 

. s oy if the {tip be loft before arrival in the part of delivery, they 

7 Ges) al loſe their wages out. If ſhe arrive iafe in port, and is loſt in her 
e homeward voyage, they have their wages out, but Joſe the home- 


deftination, the x ; 
Cailors loſe their ward. wages. It they run away after arrival in port abroad, they 
wages. Joſe their wages. 5 bo | 1 5 I, 
Ante, 408, 499. 3 | 
*[-43] Nr i e 

Caſe 269. * Gidley 2gainf Williams. 
Debt on a bend FYEBT vrox A BOND by adminiſtrator, naming himſelf admi- 
acadminiftrator, niſtrator of J. S. deceaſed, without faying * bonorum et ca- 


rot ſaying by « faliorum, jurium et creditorum, as the uſual courſe is, and 

whom» if 35 without ſaying as much as © cut adminiftratio commiſſa fuit,” but 

committed, aid- p $5. . EN nw» 

ed by ple ading concluding profert in cur. literas adminiſtrat. Non ęſi factun, 

an eff fa. and verdict for the plaintif. | 1 

8. C. x. Salk. 37. S. C. 2. Ld. Ray. 634. Ante, 436. . Ld. Ray. 109. Cowp. 825. 3. Term Rep. 25, 
- a : £ > 8 ICE SS 42 5 15 5 N ED a. 4.588 > 4. ; : And. 


0 . * 
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Hilary Term, 12. Will. 3. In B. R. 


AND MOVED in arreſt of judgment, that the plaintiff had not Gwrzy 
nade himſelf any title to the action. : Worm. 


Fixs r, Becauſe it was not faid gui obiit inteſtat.. 


* SECONDLY, Not ſaid of what adminiſtration was committed to 
bim, or of what the plaintiff was adminiſtrator, whether of his 
and chattels, debts, &c. and adminiſtration may be qualified 
as of chattels real only, or chattel in poiteflion, and not of deots 
of debts, and not of debts by bond, &c. So it ought to appear 
what the plaintiff was adminiſtrator of. | 


THIRDLY, Not alledged that adminiſtration was committed to 
the plaintiff, and by whom, 3 5 


As to THE FIRST, It ought to have been ſaid gui obirt inteſt, 
or at leaſt, that adminiſtration was committed to him, which 
ſtrongly implies a dying inteſtate ; and the diver ty of entries is 
obſervable, when an action is brought by an adminiſtrator, and . 
when againſt him; in the one the allegation is abſolute, gui obiit 
inteſt ; in the other it is qualified, giz obzit inteſt. ut dicitur; and 
if it be aſked, what it is that is the foundation of this action, it will 
be anſwered to be the original bond, and the adminiftration com- 
mitted. to the plaintiff; and if either fail, the action muſt fail: 
And a verdict will not help the want of that which is abſolutely 
neceſſary to ſhew cauſe of action, and cannot be matter of evi- 
dence upon the iſſue. And for the neceſſity of ſhewing that ad- 
miniſtration was committed to the plaintiff, were quoted 2. Vent. 
84. 1. Sid. 228. { 2190 48 1 ent: 


But PER CVRIAM, after ſeveral arguments, The defendan t, by «Gn 65 ** 
pleading in chief, has cured all the faults of the declaration, not- RY 
withſtanding the caſe of Cope v. Lewin (a). e's 7 


And Hour, Chief Fuſtice, quoted the caſe of Lord Mobun v. 
Archer in the common pleas, Trinity Term 19557, the report 
whereof penes ſe habuit, and belonged to my LoRD BRIDGHMAN ; Vide x. Vene. 
it was an aſſumpſit by an adminiſtrator, and no profert- of literas 222. it is but 
adminiſtrat. ; non aſſumpſit pleaded, and held that the fault was form. 
helped after plea; and the authority of the caſe of Cope v. Lewin 
denied. ide Denniſon v. Manſon (5), where the pleadings were 

the ſame as * here. And after pl=a, the plaintiff had judgment; # [ 1 
which was after affirmed upon writ of error; and without doubt, 444 
if it had not been aided. by the plea, yet it would have been well by 
the ſtatute of 16. & 17. Car. 2. . „ 
And the plaintiff had judgment. : 
(a) Hob. 38. 8. C. 1. Rrownl gs. (5) Stiles, 106. 

| . ; 
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Hilary Term, 12. Will. 3. In B. R. 


Caſe 770. Collins againſt Benning. 
The ftstute of T'N an indebitatus aſſumpſit, the plaintiff declared on a promiſe to 
Limitations I pay on demand; and non gſumpſit infra ſex annes * 


cannot be plead. © © | | 
ed to bi To which the plaintiff demurred ; becauſe declaring on a pro- 
* e to pay — ue ns he thought nothing was due till demand; and he 
| ould have pleaded non aſſumpſit infra ſex annos after demand 
* I 3- Sk. that no demand was within fix years. 2 22 
| PER CURIAu. If the promiſe were for a collateral thing, which 
would create no debt till demand, it might be ſo (a); but here it 
is an indebitatus aſſumpſit, which ſhews a debt at the time of the 
promiſe, therefore the plea is good. 


Jud. ni}; for the defendant. 
„ (% Bull, N. P. 151. 


Caſe 7717. SGlaarah Griffth's Caſe (a). 

Whether fines QEVERAL precedents were produced of fines, recoveries, and 
and recoverits, O declarations of uſes thereupon being vacated on motions, be- 
eee. cauſe of their being by femes covert under age. And one of the 
be vacated. rules produced was, that the feme ſhould not be admitted to levy 
Notice thereof any more fines till ſhe came of age. And another, that the 


| tobe giventoa Counſel, who had adviſed it, ſhould be fined fourteen pounds, be- 


purchaſor. cauſe no writ of error could lie. And another, the huſband be 
272. Co. 124. * fined one hundred pounds. And in the caſe of Sir Robert Mar- 
Dy, 32% hart, a ſix clerk, procured his wife under age to levy a fine; and 
Skin. 23. being ſent for into court, he was fain to deliver the fine and deed 
of uſes to be cancelled in court. | = 


And per PowELL, Juſtice, If the commiſſioners, before whom 
the fine was taken, knew the feme to be under age, they are fine- 
able: But there are no precedents of vacats of this kind antienter 
than the fourth year of James the Firſt. But the true antient way | 
was to bring a writ of error; but becauſe the huſband would not 
join in a writ of error, &c. this way was introduced: And ſome 
| Books ſay, that if a feme covert be outlawed without her huſband, 
S F 445 ] there is no remedy for * her; but now in ſuch caſe the Court will 
_* diſcharge her upon motion. But in this caſe there appears that 
4 there is a purchaſor, and therefore we ought to be well adviſed. 
ed on motion. But in regard the feme is to be of age in two or three days time, 
let us de bene eſſe examine her age by affidavits. and inſpection: 
2. Vent. 69. and that was done, and the inſpection entered on record ; and the 
2. Brownl. 279. rule was to ſee precedents, and give notice to the purchaſor. 


3 


() This cafe was in the Court of CommowPleas, 
| f Anonymous. 


Hilary Term, 12. Will. 3. In B. R. 


Anonymous. 


HE COURT will not make a rule for naming a ny leſſor Hectment. 
in ejectment, unleſs there were a een or N againſt 
the plaintiff, in a former trial (42). 


(4) See Stra. 694 932. Is Wur 130. jeant Runnington's Treatiſe on Tec 
Cowp. 128. 3. Burr. 1801. 4. Burr. ment, 188. 190. 
1997 1, Term Rep. 491. and Mr. Ser- 


Anonymous: 5 ä Caſe 773. 

Tia: COURT may grant a prohibition to a court pretended ; Prohibition to a 
and alſo where it is doubtful whether it wil lie or-not. — 
Anonymous. | 7 Caſe 774. 


FP COURT ſometimes will make a rule on the old ſheriff 
to indent with his Tugceflor. 5 


The I againſt Luellin. Caſe 775. 


HE DEFENDANT was maſter of the Bell Inn, in Briſtol. He Inditment a- 
was indicted for not receiving one taken ill with the ſmall- Sanſt an inn- 


pox ; and | it Was quaſhed, for not ſaying he was a traveller. e ns rr 


perſon, muſt a he was a traveller. 


EAST ER 


| Caſe 772. 
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' Cale 576. 
IndiQument at 


common {uw 


determ:nes his 
election to 
proſecut- 10 it 


dn a ſtature. 
| Poſt. ges 


Vide 1. | 
145. 4. 146. 4. 


Caſe 777+ 


oint traders are 
zointly charged, 
unlets ſpec. al 


VV 
The Thirteenth of William the Third, 
5 


The King's Bench. 


— 


E 


Sir John Holt, Kut. Chief Juſtice. 

Sir John Turton, Kut. 3333 
Sir Lyttleton Powys, Rat. Juſficis. 
Sir Henry Gould, Nut. | 
Sir Thomas Trevor, Knt. Attorney General. 


John Hawles, Eg. Solicitor General, 


Anonymous. | 

T was moved to quaſh an indictment, which was for enter- 
1 ing into a warren, and hunting and killing rabbits at 

night. i | Ts | 
The exception was, that by the ſtatute of 3. Fac. 1. c. 12. the 
offender forfeits treble damages and coſts, half a year's impriſon- 
ment, and to find ſecurity for his good behaviour for ſeven years: 
and the indictment not concluding contra formam fat. the pu- 
niſhment of the ſtatute cannot be inflicted; and if the defencant 
be fined upon this indictment, he may be notwithſtanding again 
puniſhed according to the ſtatute, and fo bis pro eodem delicto. 
Sed non allecatur; for if one has two remedies, the one by att 
of parliament, and the other by common law, and takes one of 

them, he thereby determines his election. 8 ; 


Anonymous ( 40. 
FIRST, If there be ſeveral joint partners, and one has dealing 


generally with one of them in matters concerning their joint 
trade, wacreby debt is due to him, it ſhall charge them jointly, 


(a] At mfi prius before Hog r, Chief Faſtice. | 


and 


vw 
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and the ſuryivors of them; but if in that caſe one had rather deal Axoxvatovs. 
with one of them upon his own account, he muſt make his 
,oreement ſpecially, in which caſe the debt ſhall be only his and 
his executors, and ſhall not ſurvive (a J. | 
SECONDLY, If one or more of the joint traders become Bankrups, 
bankrupt, his or their proportions only are aſſignable by the com- ; 
nifioners, to be held in common with the reſt who were not 
bankrupts (5). „ | 
TairpLY, If there be an act of bankruptcy committed, Commiſſion of | 


commiſſion is taken out; now the judgment is thereby —_—_— A Judge 


voided, 


9 | | ted. 
* FOURTHLY, If there be ſEveral joint traders, payment to one | 
of them is payment to all. So if they all, except him to whom * | 447 ] 
the payment was made, were bankrupts, the payment is only payment to one 
unavoidable as to his proportion; and if there be four partners, partner is a pay. 
whereof three are bankrupts, and their ſhares aſſigned, and a pay- ment to all. 
ment is made to him that was no bankrupt, it is a payment to all | 
the alignees, for now they are all partners. | 


ruptc;” commit» 


(a) See Watſon on Partnerſhip, 335. Chan. Caſes, 139. Heydon v. Heydon, 

(5) See Jacky v. Butler, 2. Ld. Ray. 1. Salk. 392. Righardſon v. Goodwin, 
$71, Backnurſt v. Clinkard, 1. Show. 2. Vern. 293. Fox v. Hanbury, Cowp. 
173; Lord Craven v. Widdows, 2. 448. and Cooke's B. L. 3d edit. 597. 


| 5 Anonymous. ES Caſe 778. 
ABILL or EXCHANGE was directed to A. or, in his ab- Bill of exchange. 


ſence, to B. and begun thus: Gentlemen, pray pay.“ 


The bill was tendered to . who promiſed to pay it as ſoon as he 


ſhould fell ſuch goods; and in an action againſt him far 
non-payment, the declaration was of a bill directed to him with- 
out any notice of B. £ „ 

Hor r, Chief Fuftice, held it well. 
\$tcoxvLy, That the acceptance was a conditional accep- Conditional ac- 
tance (a). | CER : £7 '..- ."Coptanen. 
But here the action being by an executor, and upon a debt laid Acceptance 


to be due to the teſtator, he held it neceſſary to prove that the mvitbe in the 


teſtator's life- 


acceptance was in the teſtator's time. 


ta) See Smith v. Abbott, 2. Stra. Julian v. Shobroke, 2. Wilf. 9. Sproat 
252, Banbury v. Lifſett, 2. Stra. 1211. v. Mathews, 1. Term Rep. 132, 


| Anonymous. Caſe 779. 
OLT, Chief Fuftice. Every maſter of a ſhip may detain Maſter has a 
2 goods till he be paid for them; that is, for their freight (a) — 6-08 car- 
() See Rex v. Sims, poſt. 512, 355% Rn 
LN EY yn Om Turton 


— 


2 * * yr 
r 4 5 
— — 2 Nr E 
n 


* es 


\ 2 


. De rr 


w + 009 2. ren 
$a — 22 4 Ga — 


wo 
4 
* 


* F 0 C 
OOTY Ones by 7 Wo as 1% 
—ͤ— TINT » — 2 2 


—— — w - 


_ —— 4 22 
res — 5 


— 
4 
4 * 
D e 


„r 
wn ». bs 
——ñ44ʒũĩI 1 4s, 


, «—ß—wuc Gs acc; — 


2 7 
— 4 
r * 
STS - 
7 : 7 
9 g 
2 BY, — 
3 _ 
"SY 
4 SY 
K = © S* S 
. 
8 . 4 
» B 1 
. u 
* 3& A 
: : . 
> 
EIT 5 
. * 1 
8 
a g 
WS 5 
ERS f 
8 f 
: 
2 
* 2 * 2 % 
x . 
+> 
8 ? 
— 
Y > 
— — - cn 8 
+; =2Y = 
= Y — 
WI ö 
2 
I 
£55 . 
3 
\ 5, 
= WS! N 
2 8 
— 4 A 
*% > 8 1 
4,58 F 
+: 5.8 
_— 
LOS D 
C W oY 
n £1 
—_—_— 
— > 
1 
r 
2 * 
N E "4:4 . 
* +4 
=>. * 
8 k N Y I 
8 7 
2 S. — 
8 IS. 4 
a 
r $ 
r 
r X 
— ms 4 * 
_ **; 
wal 9 
1 
* 1 Mg 
23 K 
SS... ] 
— 2 
3 
8 2 
. 1 
0 1 - 
. 
3 
3 
\* 
© 
Ls. 8 4 
- a 0 
1 
Ro 1 
- OS 
- = 
5.009 I 0 
7 2 
Ta: * EY 
„ 
: . 
2:38 
—_—. 
* 
- 58 „ 
_ 
__ 
> 1 
NT £ 
+ Hb ' 
NS v 
2 . a4 2 
2. IJ 2 
"x »Þ 
+; "org 
Ne 
Mi 
3. FS. 
K 78 J 
be * bk * 5 2 
BY 
a 
. 
J * 
- * $5 
- — = 
_ L 
9 1 3 oy 
* ne N 
n 5 
f 3 
2H : 
—_— 
> bes, * 
Ay 
» > 2, 
Ts 
-- YH f 
7 b 
* * 
.F% of 
1 £ „ 
1 
i 
_— J 
- = 
- : 
. 
1 * . 
Ro =” a 
1 
_ 
1 4 
Ox Wi 4 
* 
* BY " 
s af ' br Sib 
> "34 


bot 


. 


7 » "oy g.- I 
22 i r 8 4 Reb 57 > _ 43.144 
- "Rove ous f 4 
4 A en * 8 r * 
5 * n er 
2 A eee AT r 8 \4 7 1 7 
wad 4 _ J Fe A K 
2 NS Ne - 9 N his ; 
** 5 4 E * CO — ** 
„„ eee Yen CO Ton wb eee « 
* 1 7 * 1 
* * 3 5 * wy 2 


W 


SW 


x 
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; s 


Caſe 780. | | Turton againſt Reiner. 


Declaration in JF a declaration in prohibition be by him who ſued the prohi. 
proibun _ I pition, and no plea be put in in due time, the plaintiff may 
| have judgment by nihil dicit, ideo tet probibitios; but if it be of 
the other ſide, and no plea, there ſhali be likewiſe a nibil dicit, and 

a conſultation, GON > ; 


Caſe 781. RY Pickering's Caſe. 


Aſſignment cf P=® Curran. Let the bail taken by the ſheriff be ever ſo 
bail taken by I good, yet the plaintiff may refuſe an affignment of it, and 
ſher.f7, may be proceed againſt the ſheriff by amercements ; therefore it behoves 
22 ron him to take good bail. It is true, the ſheriff ſhall not be brought 
- in contempt for not bringing in the was & but the only wa 

is to amerce him, and ſheriff may proceed on the bail-bond: 

And the plaintiff, by 23. Hen. 6. c. 10. has election of bail or 


amercement (a). 


(a) But fee 4. & 5. Ann. c. 16. 20. Salk. 99. Rex v Dawes, 1. Lord Ray. 
Lord Brook v. Stone, I. Will. 223. 1. 722. Sellon's Practice, 1. vol. 183, 186. 


C4481 555 
c pe King %% Folter. 
Appearance to FOSTER was indicted for a battery; after appearance agreed 
ind. ctment is with the proſecutor, who promiſed to ceaſe all proceedings on 
oaly to che end the indictment; but notwithſtanding, the defendant not appear- 


cf the Term 3 do 2 
Gvilatont ing the next Term was ſued to an outlawry. _ 


the end of tb FHoLT, Chief Fuftice. . The only ſure way had been, upon 
3 agreement with the proſecutor, to have ſubmitted to a fine, 


which in that caſe would have been moderate, or to get a non 
prof. entered. And an appzarance to an indictment differs from 
appearance in a civil action; where once an appearance, it is an 
appearance to the end of the ſuit; but an appearance to an in- 
dictment is of courſe but of that Ferm, and then if it be not pro- 
ſecuted, then the defencant is out of court the next Term, and 
may be outlawed; and the outlawry is a conviction while it 
ſtands unteverſed: And your only way now is to ſubmit to 
a fine upon the outlawty. You might have got an attorney 
to appear for you upon the new act of parliament, 


OS NR. Lord Angleſea's Cafe. 


. . [ORD ANGLEsE A ſtood upon his recognizance for his kcep- 
Appearance ſor ; "is. Rs | | | 
blog the ing the peace towards his lady (a). 
peace, not diſcharged fill the end of the Term, unleſs Attorney General defires it. 


(a) See Marquis of Carmarthen's Lerd Howard's Caſe, 11. Mod. 109. 
Caſe, Foſter, 359. Lord Vane's Cafe, - Lady Strathmore's Caſe, -1, Germ Rep. 
Stra. 1202. Earl Stamford's Caſe, B. R. H. 696. 8 
74. Eul Ferrers' Caſc, Burr. 621. 703. 


«A 


Ir 


Ir was MOVED to have his attendance diſcharged in regard of Lins and 8 
his ill ſtate of health, he ſpitting blood, and adviſed to go beyond 524's C. 
ea for his health. * | | | 
px CurRIam. By the courſe of the Court one is never diſ- 2: Hawk. P. C. 
charged ſo till the laſt day of Term, without the ATTORNEY ch. 60. f. 17, 18. 
GENERAL comes and defires it, though it may abſolutely De 
done, his attendance being de die in dien. ; | 

And the Court ordered them to produce affidavits of the truth 
of what was offered, and to move it again. ” 


Willmott againft Tiler. cen 


EING arraigned on the appeal before, and having had time - 3 
B to plead, he was committed, as before is ſaid (a); and being pee . 
brought in at another day, he put in his ſpecial plea, and was re- gi#, pleaded to 
manded : and at another day it was made a concilium in his ab- ©? appeal of 
ſence, which might well be, becauſe it was only to aſſign a day murder, may be 
for Counſel to argue the point. 8 ene „ 
| the appellee. S. C. ante, 416. S. C. Ld. Ray, 671. S. C. Salk. 63. 


* And now it appeared on oyer of the writ, that there were not 449 ] 
fifteen days between the tee and the return thereof; ſo the plea A wit of appeal 
was, prote/Zands that the appellee ought not to anſwer the writ gallen tan 
for want of ſufficient number of days between its tee and re- Og "My 2 
turn, pro piacito dicit, and ſets forth the indictment before the . 1 0 
GnAND Jury, &c. and a capias thereupon at large directed to is cured by ihe 
ſheriff of London, by virtue whereof he was taken, &c. ; that at the TPeaance t 
gaol- delivery of Newgate at THE OLD BAIIEVY Juſtice-Hall in the rn 
pariſh of, & c. London, coram ſuch and ſuch af}. et ſaciis ſuis, Juſtices i pleading 
of gaol-delivery of Newgate, the indictment was delivered in; 2 a 
and that he the appellee was by the ſheriff of London brought that can only be 
into court, and ſets forth- his arraignment, and plea of not Kenadvantage 
guilty per patriam; that a jury was then and there impa- 0 Ty 3 
nelled, viz. A. B. &c.; that the jury found him guilty of «7 59. 
Manſlaughter; that he was. immediately aſked what he had to 
ſay why judgment ſhould not paſs; that he prayed his clergy 
which was allowed him; that he then and there read as . 

Clerk, and was burnt in the hand, and confined eleven months 
by the Court; and avers identity of perſons, wound, &c. and fo 
concludes that he ought not to be put to anſwer again. 


' To this there was a demurrer, and a joinder in it. 


* 55 
FIRST OBJecTion. That it appeared that the Jud 
fore whom the trial was, were Judges of Gaal. Delve oF hos 
gate; and it does not appear the defendant was in the gaol EPs 
of Newgate. BEE 2; g 8 1585 


(a) Ante, 416. : : 
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ol its de fect in 


Eaſter Term, 13. Will. 3. In B. R. 


A Pa in barof ANSw ER. That objection would deſtroy all proceed; 
4222 the gaol- delivery. The indictment is A ee juſtice⸗ . 
ee or the peace, and by them ſent to the Juſtices of gaol-de- 
god dddivery, is livery; and the commiſſion runs for Juſtices of gaol-delive; 
good, although for London, and another for Middleſex. And the current 00 
it do not ſhew precedents is, that the party came in in cuſtody of the ſhe. 


the appellee Nas riff, cujus cuſfodiee ex cauſd præd. rammiſſ. fit ; and fince he 


in THE GAOL. 


Newgate is the county gaol both of London and Middleſex, wx 

ſhall intend him in the ſherifF's cuſtody in Newgate, as by law he 

ought to be: and wE muſt hanged e to be the county 

gaol, far that it does not appear to be a franchiſe ; and that ob. 
_ jection has been frequently over-rulet. 


The words SECOND OBJECTION. The Old Bailey, where the Court is 
7 — ſaid to have been kept, is laid to be © in parechig, Sc. in 
bs Dy oa 05 chat warda Farringdon extra London. which is nonſenſe, 
the ward is cr ; by ER 
ofthe county of *® ANnsSwER. The ward of Farringaon extra is' the name of the 
the city of La- ward, and extra“ does not denote it to be out of the county 
4. of Lenden, but is for oppolition to Farringdon within the City 
® [ 450 ] walls. | 5 

Juſtices of gaol THIRD OBJEcTiON. Juſtices of gaol-delivery cannot try any 


delivery may try ij ndĩictment but what is found before themſelves. 
atiheO'd Bailey. E 


Ae, p 114. ſays he was in cuſtody of the ſheriff of London, and ſince 


AxsSWER. It was fo at common law, but altered by the 
ſtature. | | 


Verdi& not Tre FourTHa Osjireriox. The verdict as pleaded is 


guilty of the fe- contradictory, for they ſay he was acquitted of the felony and 
toy and MUrers murder, and afterwards that he was found guilty of manf/aughter, 


edu is Which is felony. | „ 
g90d. AxswerR. That might have been faid better; but it muſt 


be underſtood, that they found him Tet .guilty of the felony and 
murder prout, but guilty of felony and manſlaughter. 


Error in a writ THEN IT WAS INSISTED ov, that though the writ were 
of appeal not naught, for the want of the due number of days between the 
cured by plead- fee and return, yet now the defendant not having pleaded it in 
ing toit. abatement, but taken it by a prote/?anas, he had waived the advan- 
TE age A 


Bur To THAT .it was anſwered of the other ſide, that ſince it 
appeared to the Court by the oyer on record to be vicious,” they 


muſt, ex efficio, take notice of it. 


An appellee, THEN IT WAS INSISTED ON, that by pleading Id CHIEF he 

after pleading in had admitted the writ good; for if he had pleaded in abatement, 

chief to a bad e thould not plead in chief till the matter in abatement were 

ks ig determined; for by pleading in chief at the ſame time, - 
1 5 | : wou 


take advantage 
abatement. 


: E fody of the * treaſurer ; and though a record be not local in it- r:cordur: in ſuch 


he may plead a ſpecial matter in bar, and not guilty too; but for 


Eaſter Term, 13. Will. 3. In B. R. 
this 7. Ediu. 4. ” 


Tir. 


would have waived the abatement; and for 
15 4. was ſtrongly inſiſted on. . 

Bat note, That book only ſays, that where he pleads ſuch . 
matter in abatement, which e this appellant's right of appeal, * 
2 that he is a baſtard, or that another is heir, he ought not to | 

ead in chief, becauſe ſuch a plea would admit him capable of 
ſuing contrary to the plea in abatement ; but in that very caſe, 
by the Serjeants . at bar, he may plead over in favorem 
vitæ. 5 
And fo THE CouRT held here, was the conſtant courſe for 
expedition; and the book of 7. Edw. 4. 15. agrees he ought to 
plead over, where he does not deny the appellant's title to the 
action, which is not done here. 


It was then objected, that this trial was now above a year An appelleemy 
280; and they conclude . prout patet per record. in THE OT D onclude a plea 
BAILEY,” whereas by an act of parliament all the records of ee, 2 

ol delivery are to be removed into the exchequer, into the a N Pater are 
ſelf, yet if they plead it in a certain place, we may traverſe it. 5 en ; 

Hol r, Chief Fuffice. Suppoſe they do not remove the re- er ſince the 
cord, ſhall that turn to the prejudice of another? And that act trial of the 18. 
of which you ſpeak is grown obſolete, for indeed they do for tze 
moſt part remove them into this Court; and if you pleaded 221 | 451 3 
tiel record, a certiorari would go to the Judges of gaol delivery; 
and.if they did not certify a record, then it were for your advan- 

And he remembered a caſe of appeal, where the appellee. 
pleaded a falſe addition in abatement, v/z. that he was an inha- 
bitant of A. ab/que hoc, that he was an inhabitant of B. as it 
was laid; and he was ordered to anſwer over to the charge; and 
though he might have pleaded a conviction of manſlaughter, and 
allowance of clergy, yet to lie open to the appeal he pleaded not 
guilty; and it came to trial on both iſſues ; and as to the iſſue of 
no: guilty, he was found. guilty of manſlaughter; and the other 
found ſpecially, that the appellee was accidentally at B. and not 
otherwiſe an inhabitant there; and ſo the queſtion was, Whether 
he could be ſaid to be an inhabitant at B.? but that point never re- 
ceived any determination: but the conſtant practice is to lay him 
an inhabitant where the fact is committed: and in favour of life - 


expedition's ſake, if he pleau in abatement, the Court will make 
him plead in bar beſides ; and the being of oyer of the writ, makes 
It part of the record. N | | 7. 

And PER ToTAM CouRIAM, The conviction of manſlaughter 4onviftion on 


and clergy is a good bar of the *ppeah without diſpute (a). 5 2 e 
(9) 1. Salk. 63. : * 
But 


A 2 De 8 


 #$@®r 12, 42 auld deſerve con 


pellant on a bad 


Eaſter Term, 13. Will. 3. In B. R. 


If . wit of Bat en CURIam, The only doubt is, whether we ſhall gg 
be judgment on the 20742, or on the plea in bar; for if we give it on 


bad, and the ap the bar, and the writ be inſufficient, our judgment will avail no- 


in t. of th 2C9uittal upon a bad writ, and then they may arraign bim 
appeal, fin. again; and though Vaux's Caſe be after verdict, and this upon a 
ement frat emu ter, that makes no difference. | 
be civen fer the | | £27» | 
: 8 A — « " 3 o . Ry 
defer det ontzee But HoLT, ar Fuftice, If Vaux's Caſe were res integra, it 
deration. 
no S wit the | 
appei!.nt on the And at another day, PER CUR. + 
writ. 


* 


» 


AGREE that judg . ent final ought to be given: for though clear. 
ly the writ is bad for want of fifteen days between the tefte 
and the return, ſo as if non eff inventus had been returned, 
and the defendant ſued to an outlawry, it had been erroneous . 
yet ſince he appeated to it, and pleaded in chief, he has loſt that 
advantage ; for the reaſon why there ought to be fifteen days be- 
tween the tete and return * appears upon conſideration of the ſta- 
tute of Articuli ſuper Chartas, c. 5. 2. In. 567. by which ſta⸗ 
rute it is neceſſaty there ſhould be fifteen days between the 7efl 
and the return of writs; and thus it was antiently, for they com- 
puted one might travel twenty miles a-day, and therefore they 
beld fifteen days journey ſufficient to come from any part in Eng- 
land, and for this a day's Journey was called Diæta (5). And 
the reaſon was, that party might have ſuficient time to appear 
and prepare an anſwer ; and if the proceſs was too ſtreight, it was 
erroneous ; but if tae defendant, by appearing and pleading in 
chief, diſpenſe with this favour, he may, and thereby make the 
writ good. g. Edt. 4. 18. 12. Ediv. 4. 11. A ſcire ies upon 
A FINE wanted the due number of days between the 1e and 
Vide 1. Vent. 7. Tecurn, and that writ did partake of the nature of a real action; 
yet ir the party appeared and pleaded to it, it made it good. If 

2 writ of covenant to levy a fine want fifteen days between the 

tefle and return, yet if party appeat, and fine be levied, it is 

good. This indeed has been afterwatds queſtioned by ſome Judges, 

dut was adjudged to be a ſtated doctrine, and needs no new ſet- 


* [ 452 


tlement; for if the defendant appear and anſwer, without 
taking ad vantage of this fault of the writ, as if it were in ſize, 


and be not attached fifteen days before, the fault of the writ is 
thereby cured. . ave 
Et fic EH Cur. Jud. pro defendente upon the plea in bar. 


on judgment in Notwithſtanding, the appellant's Counſel moved ixſtanter for 
favourof an ap- leave to charge the defendant in cuſtody of THE e 
; ing i ; it, according to /aus's 
we he may hy the judgment being in bar upon a bad writ, according 
Caſe. f ; : . : 
the marſhalſea, : 


Salk. 62, Stra. (a) 4. Co. 35- 
$58. 5 | 


(5) Britt. 135. 138, 
At 


HoLT, Chief Fuſtice, delivering their opinion : Wr ALL 


2 — r 


t 


and the motion was granted; but materia dormivit. 


Faſter Term, 13. Will. 3. In B. R. | 


At which THE COURT was very angry, for it was to arraign Wir uorr 


their judgment to their face, but ſaid they could not help it; EM 
1 ILER, 


HoLT, Chief Juſtice, occaſionally in this cafe ſaid, 


FirsT, That a clerk in orders, upon his having his clergy, c_ net bh by 
fall not be burat in the hand. Wee. in the 


ee 4. Hawk. ch. 33. - the ſtatutes 10. & 11. l. 3. c. 23.3 5. Anne, c. 6.; Ig. Geo. 3. c. 74. 


Sgcoxby, That none could have the benefit of his clergy A clerkrnay have 
twice except a clerk. : 7 cicrgy twice, 
| | 4. Hawk. P. C. ch. 33. page 25. 4. Black. Com. 360. 
Tz1RDLY, That in all cafes before 18. £/:z.c. 7. where a Clerk delivered 
clerk had clergy, he was delivered to THE ORDINARY, but in no“ the ordinary. 
caſe ſince. 1 pL 85 = See Hale's Sum- 
mary, 240. Kely Rep. 25. 2. Hale, 382. Staund. P. C. 137. Dyer, 214. 4. Hawk. P. C. 
7th edit. ch. 33. f. 117, 118, &c. 2 | | | 
FovxTHLY, That where one in orders has his clergy, there Entry where a 
. 5 — 7 4 A - J 
ouzht to be a ſpecial entry made why he was not burnt in the s allowed 
2 8 . 1. * EP" 3 1 Cergy. 
hand; and if he be clerk in orders or not, is triable by his ordi- 
nation. | | | 
FirTHLY, That if a clerk ſhew his ordination, he need not Clerk ſhall be 
have the book, becauſe it is preſumed a clerk in orders can ag lite- 
read, . 


2. Hale P. C. 372. 4. Lack. Rep. 360. 
SIxXTHLY, That in the time of Edto. 3. clergy was denied to Habirum er ten- 
one not having Halꝛtum et tonſuram. | ſaram. 
: - 2. Hale P. C. 372. 4. Hack. Rep. 360. 4. Hawk. e. ch 


*SEVENTHLY, That by 1. Edio. 6. c. 12. 14. Peers to have Peers to have 
benefit of clergy without burning in the hand (a), though they Clergy. 


fy * | E 
cannot read. | . ES 453 ] 
(a) See the Ducheſs of Kingſton's Cafe. 11 State Trials, 262. 4. Hawk. P. C. 
ch, 33. page 250, „„ 5 
Anonymous. | Caſe 785. 


| » | 
REPLEVIN by plaint in an infertor court was removed hi- On removal of 
ther by certiorari; and upon the removal the plaintiff replevia into 
changed his declaration. „ B. R. by certis- 
5 8 rari, the decla - 
PER CURIAM. That cannot be, for whatever is below ought ration cannot be 
to de now here. And if one remove a replevin by recordare changed. 
bither, and declare for leſs than e took, the defendant muſt 
avow for them, and alſo for what he has not declared on; and if 
be has return, he ſhall have it for all. And if one replevy part 
of the goods taken, the other ſhail avow for them and the reſt 
zifo, and have return, if his avowry go for him, for all. | 
and this certiorari removes the pledges below, ſo as ſcire facias 3. Mod. 58. 
may go againſt them. And the entry here above, in this caſe of 
removal of replevin by plaint, ought not to be of a ſummonitus Ante, p. 430. 
/?, as upan an original, but as of a cauſe removed. 
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| Eaſter Term, 13. Will. 3. In B. R. 


* Caſe 586. The King againſt Ford. | 

oa 2 ſummary NON D was convicted in a ſummary way on dhe ſtatute of 
8 * deer ſtealing (a). To which it was objected, 
Court w. ll in- 8 


tend that the FirsT, That it did not apppear on the record, that the de. 

' def:ndant was fendant had any notice to come and make his defence; and 
ſummoned citat:o oft de jure naturali, that none be convicted without an 
4 Se opportunity of making defence. 85 5 | 


Jud CuRIA conceſſit. But this being by perſons by law 
intruſted with the adminiſtration of juſtice, we will intend they 
have proceeded regularly and legally, if the contrary appear 
not (). | OE us > Z 


Nexative partof SECONDLY, It is not ſhewed to be the offence deſcribed by 
a penal ſtatute the ſtatute ; for it is not ſaid that deer were uſually kept there 


need not be a- for ten years before (c). | 
verred. 1. Stra. 85 * = ( ) : « . 
66. Per Curtam. If that be notoriouſly known, it need not to 


2. Stra. 711,712. be averrad. 


1101. : : . 5 ? _— 
0 THIRDLY, It is ſaid we killed the deer, without conſent 


killing deer, Of the owner, on ſuch a day; ſo they tie up the want of conſent 
| Rating it was to the day, and that is ill, for the conſent might have been given 
without the the day before to kill the deer the next day, and then it would 
owner's conſent be a lawful killing, though in ſtrictneſs without the owner's 
on fath a day, 18 
cCeonſent on that day. | 
But PER Cuzian, A conſent to-day to kill a deer any day 
for a month, is a conſent for every day until it be executed or 


ba 1 4 54] revoked, which cannot be * till notice. | 


Conviction af. LasTLY, It was moved to ſtay the affirming the convic- 
firmed, though tion, becauſe there was an information for perjucy againſt the 
the witneſs was yitneſs on whoſe oath it was, until that were tried. 
indicted tor per- * . > 
zucy. Sed nibilaminus it was confirmed. f 
(2) The ſtatute 3. & 4. Will. & Ma- Raym. 1375. S. C. 8. Mod 319. Rex 
ry c. 16 But this ſtatute is repealed, v. Johniton, 3. Stra. 261. Rex v. Ai- 
and other proviſions enacted by 16. Ce. ken, 3. Burr. 1785. 
3 c. 30.—See 1. Hawk. P. C. ch. 46. (c) See Rex v. Calcutt and Marli, 2. 
(5) Rex v. Simpſon, 1. Stra. 44. Stra. 1119. TR 
Rex v. Theed, 1. Stra. 603. S. C. Lord 8 8 
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Caſe 787. EKilderton agaigſt Wilkenſon. | 
1 AN under-ſheriff returned a fieri fect, and a venditioni ex- 
ſhall go ag ainſt ponas was ſued out. After two or three rules upon the 


under Heri for ſheriff to make a return, and failure therein, an attachment was 


not returning 2 ; im: 
wil $2 granted againſt him; 


Tre Cour declaring they never would grant it againſt the 
| high-ſheriff for not returning the writ. And ſuch a rule tle 
fame Term in the like cafe againſt the under-ſheriff of York. 


9 mr 
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Pocock 


Eaſter Term, 13. Will. 3. In B. R. 


Pocock againſt Thornicroft. Caſe 788. 
r FAVE was granted to file an information againſt the defen- An information 
dant for inveigling away the plaintiff's wife, and procuri > for inveig- 
merchants and tradeſmen to ſell her goods, in order to ſaddle the f, and g 
huſband with the debt, agreeing with the feller to deliver him the ing "Ad ——_ | 


with a view to 


goods again. | 
es | charge the huſ- 
| 55 band. 
„ Anonymous. a | _ Caſe 789. 
1 ſhall be admitted to ſwear the peace againſt her A wife may 
- huſband, becauſe a matter concerning her perſon (a). fwear the peace 
| againſt her 


(a) See Lord Anglefea's Caſe, ante, Lord Vane's Caſe, Stra. 1202. Lady buſband, 
448. Sims? Caſe, 2. Stra. 1207. Mar- Strathmore s Cafe, 1. Term Rep. 696. 
quis Carmarthen's Caſe, Foſter, 259. notis. 


ER CUKIAM. BY a caufe is removed from London, The real record 
the very record is never removed, becauſe they expect a ever removed 
procedendo. | | dann 


Anonymous. N 1 Caſe 791. | 


' PER CURIAM. One has four days to move in arreſt of pour aays to 
judgment after the coming in of THE POSTEA ; but defendant move in arreſt 
at his peril muſt watch its coming in. : of judgment. 
| 2. Sellon's PraQtice, 521. Taylor D. Whitehead, Dougl. 745. 


Maſon againſt Atherbury. Caſe 792. 


HE gave a bond for his true impriſonment, and after eſcaped, porfeirure of 
and THE MARSHAL affigned the bond to the plaintiff, who bond. 
ſued it to judgment; the obligee brings in the original defendant, 
and the marſhal accepts him. | 
And PER CuklAu, He by the acceptance has diſpenſed with 
the forfeiture of the bond. . 
| *[455]. 


« Anonymous, | Caſe 793. 


PER CURIAM. If juſtices of one county make an order Appeal againſt 
for the removal of a poor perſon into another county, the an order of re- 
appeal belongs to the juſtices of the county where the order mon muſt be 
was made. And if orders be removed hither, and before it be 5 
quaſhed the juſtices make a new order, it is a contempt; and which the order 
the order is not quaſned till a rule be abſolute. was made. 
| | See ad vol. of Mr. Conſt's edit. of Bott's Poor Laws, ch. 13. page $19, to 869. 
IBS3 f Thorp 


£ 


Eaſter Term, 13. Will. 3. In B. R. 


Thorp again Thorp. 


I 4 (having ERROR from the court of common pleas of a judgment 
mortgaged cer- in an action on the cafe, wherein the plaintiff declared, 
tain lands to B. that the defendant had and held of him, by way of mortgage, 
_ PEE two cloſes of copyhold lands; and that there was a diſcourſe de- 
equity of re. tween them concerning the plaintiffs releaſing his equity of 
demption, in cen - redemption therein to the defendant, and concerning divers ſums 
| federation of which of money due from the plaintiff to the defendant upon the faid 
2. agrees to pay mortgage; upon which the plaintiff did agree with the defendant 
A. the ſum of : = 1 . 1 nt . 4 . . 
c 15 that he would releaſe to him the ſaid equity of redemption, in 
7 » . . . — . * 3» 
the making of conſideration of which the defendant did agree with the plaintif 
the releaſe is to pay him ſeven pounds above all that was due; and that, in 
a cnditien Zrece- conſideration that the plaintiff promiled the defendant to perform 
dent to the Pay- all of his fide, the defendant promiſed tne plaintiff to perform of 
ment vfthe mo- | 3 . . 3 
ae © his ſide; and avers that he did perform ail on his, the plaintiff's 
ſide, but that the defendant paid one pound ſeven {killings of the 


S. C. Comy. 98. 6 THF 3 | 
8. C. 1. Ld Ray, ſaid ſeven pounds, and no more, &c. 


235: 3 a To chis the defendant pleads in bar, that long after the pro- 
„ ot, 28. miſe, viz. 29 Fuly 1694, the plaintiff did, by indenture made 
S. C. 1. Tut. between him and the. defendant, releaſe to the defendant “ all 
245. „% manner of actions, ſuits, debts, duties, ſum. and ſums of 
S. C. N. Lut.75. cc money, and all demands whatſoever, which ever he had, or 
S. ©. x. Salk. « he, his heirs, executors or aſſigns ever ſhould have, for or by 


8 0 thi m FE 4 a 52 
1. Roll. Abr. © reaſon cf any thing, matter or demand whatſoever. 
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a EH Upon oyer of this deed of releaſe, it recitzd the ſaid mortgage, 
1. 177. ä | vr C g e 

214. and releated “ all proviſoes therein, and all his eſtate, right, title 
4. Bas. Abr. a0. and i tereſt in the ſaid cloſe, both in law and equĩity;“ and then 


3 164 follows the foregoing claute (a). | 
ms 4:3. And upon this the plaintiff demurred, and judgment for the 


534. 569. 571. plaintiff in the court of common pleas. 


CowPER for the plaintiff in error objected to the declaration, 
T hat the confideration ſet forth in it was not ſufficient to ſup- 
port a promiſe (6); for though equity of redemption de a“ thing 
pretty well known, and for the moſt part valuable, yet ſome may 
be not of any value, and this may be of them; and there- 
fore it was neceſſary to ſhew that it was of fome value; and 
for an example of an equity of redemption without value, he 
put this cafe: If a mortgage be till ſo much money be raiſed 
by the mortgagee out of the profits; here the mortgagor has 
2n equity of redeeming by payment of the money and eharges, 
and yet it is of no value to the other to have it releaſed ; but to 
the contrary, the redemption there would be rather a benefit to 
him. | . 
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(a) See the pleadings in the cafe, Lutw. 294. x Com. Dig. Action of Aſſump- 
235. 3. Lord Ray. 341. lit“ (B). 
4 See 2. Black. Rep. 820. Cowp. 
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SECONZLY) 


demption; and the general words of it ſhall be reſtrained and qua- 


Eaſter Term, 13. Will. 3. In B. R. 
: Tronp 


SECONDLY, He objected, that it did not appear by the count can 
that the mortgage was forfeited, and then . the plaintiff had no Tuo r. 
equity of redempti n. Ergo no conſideration for the promiſe, 5 


Ergo, Oc. Vide 2. Saund. 136. Style 248. 


Then the plea in bar is good, for the releaſe is full in words, 
and ſobſequen't to the promiſe. But ſay they, the money was to 
be paid in conſideration of the releafe ; therefore the releaſe, 
which created the duty, cannot in ecdem inſtanti extinguiſh it. 
To this I anſwer, that the payment of the money does not ariſe 
from the releaſe, but from the promiſe ; and the promiſe, and not 
the releaſe, being the conſideration of the debt, action lies upon 
the mutual promiſes before the releaſe. Ergo the releaſe comes 
after the cauſe of action, and conſequently deſtroys it. March 75. 
Where promiſes are their own mutual conſiderations, there needs 
no performance to ſupport the action. Hob. 88. In conſideration 
that the plaintiff promiſed to deliver the defendant a cow, th=z 
defendant promiſed the plaintiff fifty ſhillings ; in an action for the 
money there needs no averment of delivery of the cow or vice 
verſa. Cr. El. 35% A declaration, that in conſideration A. 
was indebted to B. by bills, and that he promiſed to deliver him 
up the bills, he promiſed to give him good ſecurity by bond for 
the money, and avers the delivery of the bills; the defendant tra- 
verſes the delivery, and on demurrer adjudged againſt him, be- 
cauſe not material; and it was not the conſideration of the af- 
/um/it, but the promiſe to deliver was it. Cro. El. 704. /imile (a). 


But Cro. El. 889. the promiſe is, /uper ſalutionem of ſuch a 

ſum, to do, &c. therefore the thing not demandable before pay- 

ment. So is Cro. Car. 19. So that if here the cauſe of action 

did ariſe upon the promiſe before any releaſe made, the releaſe 

ſubſequent clearly diſcharges it; ſecus not if there were no more | 

in the caſe. * And if the releaſe be what gives them cauſe of * [ 457 ] 
action, then they ſhould thew a relcaſe made, or a tender of it; 

-— not generally, as here, that they have performed all of their 

ide. | 7 


But it is objected, That although an ad ion had accrued to the vide 1. And. 6g. 
plaintiff immediately upon the promiſe, yet this releaſe ſhould not 3. Cro. 182. 
diſcharge it; for that the releaſe: thall be taken according to the Hetley, 15. 


intent of the parties, which was only to diſcharge the equi = 9. Edw. 3. 43. 
p 5 y to diſcharge the equity of re 2 


; EOS : Hob. 74. 
| lifed by the foregoing ſpecial words. But I anſwer, that after Dy. = 


releaſing the equity of redemption by exprefs words, there are in 2.Roll.Abr: 396. 
the ſelf· ſame clauſe general words of © all actions and demands; Hob. 275. 
wh:ch J agree are qualified by the ſpecial words and intent of the 

parties. And then comes the clauſe in queſtion, diſtinctly and 


(a) See Pordage v. Cole, 1.Saund. 319. Dougl. 634. Kingſton v. Preſton, Dougl* 
Wyvil v. Stapleton, Stra. 617. Dawſon 689. Goodiſon v. Nunn, 4. Term. Rep- 
v. Myer, Stra. 712. Boon v. Eyre, 2. 763. Duke of St Albans . Shore, i, 
Black Rep. 1312. Jones v. Barkley, H. Bl. Rep. 270, 
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: Eaſter Term, 13. Will. z. | In B. R. 


ſeparately from the firſt, releaſing * all actions and demands ;: 
and this clauſe would be entirely uſeleſs if they be applied to the 
firſt, becauſe the firſt has a general clauſe in itſelf to ſerve it as a 
wall or muniment, and fo ſtands in no need of any more. 2. Noll. 
Ab. 489. The general words, that are reſtrained by the ſpecial 
words, are part of the ſame clauſe and ſentence, and not, as here, 
diſtin& and ſeparate. 3. Mod. 277. Suppoſe A. recited in a deed, 
that whereas B. owes him ten pounds, and releaſes thereby © the 
te faid ten pounds, and all actions and demands,” and further pro- 
ceeds and releaſes him © all debts, duties, actions, and demands,” 
would this laſt clauſe be rather entirely rejected than extended to 

any thing but the ten pounds? and upon this diverſity Hetley, g. 
and 15. Aubry's Caſe, is diſtinguiſhable from the preſent cafe. 


CHESHIRE contra. As to the want of averring that we haye 
made a releaſe, they in their replication ſhew that we have done'it, 
and ſet it forth; and that ſupphes that defect, if any; for many 
times the fault of a declaration may be helped by the defendant's 
plea ; as the want of a venue by pleading a releaſe. Cro. Eli. 68, 
Debt upon a bond, and it did appear by the bond that the day of 
payment was not yet come; the defendant pleaded a releaſe, and 
found againſt him, and plaintiff had judgment; for that by plead- 
ing the releaſe he waived the other advantage; and 9. Ew. 4. 
c. . there cited, Debt by an executor ; the defendant pleaded, 
that the teſtator had made two executors, and that one of them re- 

leafed to him; and iſſue thereupon found for the plaintiff, who had 
#[ 458 J judgment, though the defendant might have * abated the action, 

For becauſe he waived that advantage by his plea. 3. Cro. 111. 2. Kel. 
766. 1. Vent. 114. 126. JFF. 

And this Court will take notice what an equity of redemption is, 
as well as a court of equity of truſts and mortgages. 4. Leon. 225. 
1. JLent. 41. That the Court will take notice of an equitable con- 
ſideration; and we need not ſhew what our equity of redemption 
was, or how created. For firſt, They requeſted we ſhould releaſe. 
ſuch a thing to them ; and it cannot be imagined they would do fo 
if we had none. Indeed, if it had appeared to the Court that our 
equity was of no value, it would have been the ſtronger againſt us; 
though even ſo, there being ſomething to be done by us, that would 
be a trouble to us, it would have been a good conſideration of a 
promiſe. And if, in the caſe quoted out of Saunders, the heir had 
recited that he was bound by the bond, the Court would intend it 
fo, and give judgment againſt him. And in all the caſes that have 

been put of tne other tide, it did appear to the Cour: that there was 
nothing of value, or any pain or trouble to the plaintiff, to be the 
confideration of the promiſe ; and there is a diverſity between a 
thing's 'appearing not to be valuable, and its not appearing to be 
valuable; for a recital of it will help it in the one cafe, but not in 
the other. Raym. 19. To make a promiſe good, the one party, 
viz. he that does promiſe, ought to have ſome charge or trouble by 
the performance, or the other ſome advantage, „ 
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And the words of releaſe are not ſufficient to diſcharge the pro- Taozry 
miſe, becauſe it was not in demand at the time of the releaſe; for 2 
the releaſe was a condition precedent, whereupon the demand did *Oft- 

ariſe to the plaintiff; and therefore the releaſe could not deſtroy by: Cro, Eliz. 


that to which it gave birth. | * 16 


But ſuppoſe an action did ariſe upon the mutual promiſes, yet 
each party had a reaſonable time to perform; and perhaps each had 
time for his life, if not haſtened by requeſt; and neither is alledged 
here. Indeed the promiſe, as ſoon as made, was releaſable by the 
word “ promiſe,” but not by the words “actions or demand,” 
at leaſt till a convenient time after; which is not alledged to have 


peen between the promiſe and releaſe. | | 


And it is not abſolutely neceſſary the words inſiſted on in this 
releaſe muſt be rejected as fruitleſs, without they are extended to 
releaſe this demand; for it may be, the mortgagee might be 
accountable to the mortgagor for ſome * of the profits of the lands, * [ 459 ] 
which might be releaſed by the words. | 


Hour T, Chief Fuftice. A releaſe of an equity of redemption is Releaſe of an e- 
3 good conſideration for a promiſe ; and we can take notice of an 2 8 
equity of redemption, and that it is a valuable thing. But ſuppoſe 3 ae, are 
it were not a thing valuable, and the caſe were this: A. is poſſeſſed of a promiſe. 
of Black Acre, to which B. has no manner of right, and A. deſires 8 
B. to releaſe him all his right to Black Acre, and promiſes him, in 24. 
conſideration thereof, to pay ſo much money, ſurely this is a good 
conſideration and a good promiſe, for it puts A. to the trouble of Where the do. 
making a releaſe. Then where the doing a thing will be a good ing a thing will 
conſideration, a promiſe to do that thing will be ſo too; and though ve 2 
the want of an averment, that u releaſe was made, would have been —— 
bad, if demurred to, yet it is now helped by going over and plead- it will be fo. " 
ing. If one covenant to do ſeveral things in a certain deed agreed 
on, and in the end bind himſelf in a penalty for fo doing, and debt 
is brought for the penalty, and ſhews generally, that he has done 
nothing of what is agreed on, this would be bad on demurrer, but 
a plea over cures it. So if one covenant, that if J. S. do ſuch and 
ſuch things that he will pay him ſo much money, F. 8. brings 
ation, and ſays generally, that he performed all the things, this 
would be bad on demurrer, but cureable by pleading over. 
Indeed, this being a general diſtin clauſe, ſeems to diverſify this 
caſe from all the cafes before put, where the general words, 
reſtrained by the precedent particular ones, are in the ſame clauſe 


with the particulars, 


At another day this Term, after great conſideration, THE wHoLE 
CourT came to one reſolution, which was thus delivered: 


HoLT, Chief Juſtice. We all agree, that the promiſe was not Releaſe will bar 
diſcharged by this releaſe. It was urged at the Bar by Mx. an action where 
CowPER, that if the plaintiff might have founded an action upon are mutual pro- 


the mutual promiſe and agreement before any performance on his mies before 
| h . 13 ; | part, performance. 5 


Eaiter Term, 13. Will. 3. in . 


Tuer part, that certainly this releaſe would have barred him; and the 
again? conſequence is very true and neceſſary, if that were the caſęe. And 
* by the ſame reaſon, if he could not bring an action before ſuch time 
as he had made a releaſe, there is no colour for the releaſe to bat 

him; for till he makes the rel-afe in this caſe, if he has no title to 

the ſeven pounds, then till releaſe there is no right of action; and 

| tnen they do not lie in demand till releaſe ; and that a releaſe of 

[ 460 * all demands” will not releaſe a thing that does * not lie in demand 
Releaſe of ay at that time, vide 2. Cro, 171. 5. Co. 70. Hoes Caſe. A releaſe 
| "demands will to bail in the king's bench before judgment againit the principal is 
not releaſe a not good, becauſe till then the cauſe of action is uncertain, and 


p — 
thing which at therefore not demandable. 5 
the time of re- 


leaſe is not de- SO THE WHOLE QUESTION wil be here, Whether the plaintiff 
mandable. could have an action before the releaſe? And as to that it has been 
urged, that in this cate there were mutual promiſes, and the one 
promiſe is the conſideration of the other; and that then he that 
brings the action needs not aver any performance of his fide; and 
this likewiſe would be a true and neceſſary conſequence, if the pre- 


of the other, and where the performance, and not the promiſe, is it, 
is to be gathered from the words and nature of the agreement, and 
depends entirely thereupon; for if in this caſe there were a poſitive 
promiſe that one ſhould relcaſe his equity of redemption, and on 
the other fide that the other would pay feven pounds, then the one 
might bring his action without any averment of performance; but 


equity of redemption, in conſideration whereof the defendant was 
to pay him feven pounds; fo that the releaſe is the conſideration, 
Where the pro- and therefore being exccutory is a condition preccdent, which muſt 
miſe is exccu- he averred. And whereas there ſeems to be a variance in the Books 
SY "ce. Upon this Kearning, It will be fit on this occaſion to fetile it; and! 
den © agree the caſe in Hab. 58. to be good law ; for there is a poſitive 

agreement that one ſhall deliver a cow to the other, and that the 
other ſhall give him ſo much money, and therefore the action lies 
It one is to do a for either ſide, without performance of his promiſe ; but if by the 
bg pe rneh agreement A. were to deliver B. a cow, and that for it B. were to 
ancther thing is : 5 f 1 . 
bo be hae; it 5s deliver him a horſe, there the delivery of the cow would be a condi- 
a cord tion pre- lien precedent, and therefore ought to be performed before A. can 
cedent. = bring his action; and upon this diverſity the Books are reconcila- 
| ble. 15. Hen. 7. 10. pl. 17. If A. ccvenant with B. to ſerve him 
for a year, and B. covenant with A. to pay him ten pounds, there 


but if 3. had covenanted to pay ten pounds for the ſaid ſervice, 

there A. could not maintain an action for the money before the 

ſervice performed. And there is great reaſon for this diverſity; 

for when one promiſes, agrees, or covenants, to do one thing for 

another, there is no reaſon he ſhould be obliged to do it till that 

| tuning yer which he promiſed to doit be done; and the word ** for 
2 [461 } is a condition prececient in ſuch & caſes, But upon this head ſome 
| diverſities are to be obſerved, | | : 
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miles were true. But where the one premiſe is the conſideration 


this agreement is not fo, but that the plaintiſf ſhould releaſe his 


A. ſ=i) maintain an action for the ten pounds before any fervice ; 


Eaſter Term, 13. Will. 3. In B. R. 


Frxsr, If there be a day ſet for the payment of money, or doing But if it be to be 
me thing which one promiſes, agrees, or covenants to do, for ano- done at a time 
cher thing, and that day happens to incur before the time the thing _ 2 red 
for which the promiſe, agreement, or covenant is made, is to be qone, it is not a 
performed by the tenor of the agreement; there, though the words conditionprece- 
be, «that the party ſhall pay the money, or “ do the thing for dent, but parties 
« ſuch a thing,” or © in conſideration of ſuch a thing,” after the muſt have mu- 
ay is paſt the other ſhall have an action for the money or other el 
thing, although the thing for which the promiſe, agreement, or 
covenant was made be not performed ; for it would be repugnant 
there to make it a condition precedent ; and therefore they are in 
that caſe left to mutual remedies, on which, by the expreſs words 
of the agreement, they have depended. Vide 48. Edw. 3. 2, 3. 
cited in Ughtred's Caſe (a), where the diverſity is taken when 
there are mutual remedies and not; it is thus put in that Book: 
Sir Richard Pool! covenants with Sir Ralph Tolcelſer to ſerve him 
with three eſquires in the wars of France; Sir Ralph Tolcelſer 
covenants, in conſideration of thoſe ſervices, to pay him ſo much 
money; and there it is faid, action will lie for the money without 
any ſervices performed. But if you look into the Book at large, 
you will ind it was upon the diverſity which I have taken; for the 
cafe in 49. Edw. 3. 2, 3. is, Richard Pool covenants with Ralph 
Tolceiſer to ſerve him with three eſquires in the wars of France, 
and Ralph Tolceljer covenanted with him to pay him ſo much 
money for the ſervice z and it was further agreed, that twenty marks 
of the money ſhould be paid in England, at a day certain, before 
they went for France, and the reſt by quarterly payments, which 
might likewiſe incur before the ſervice z and upon action brought 
by Sir Richard Pool it was objected, that the ſervice was not per- 
formed; but there was no room for that objection upon the diver- 
ity which I have taken, the money, by the agreement, being made 
rayable at a day certain, before the ſervice was to have been per- 
| formed, 1. Vent. 147. Covenant, that in caſe J. would let B. 
enjoy land for a certain term of years, for the enjoyment he would 
pay him fo much money before the expiration of the years. 3. Leo. 
156. Covenant to pay ſo much money, the other making him a 
good eſtate in ſuch lands: held the making the eſtate to be a con · 
dition precedent, and therefore to be averred. 1. Saund. 319. is 
upon the ſame diverſity: An agreement was to let * a houſe to , 
_ the plaiatif, with certain brewing veſſels; the plaintiff covenants [ 462 ] 
to pay fo much money for it before Midſummer-Day; and here, 
becauſe a day certain was appointed far the payment, though no 
alurante was made of the houſe, &c. yet an action lay for the 
money. If A. covenant to make an affurance of lands to B. who 
covenants to pay him ten pounds in conſideration thereof, there he 
is not bound to pay the money before the aſſurance made; but if 
te bad Covenanted to pay the money in conſideration of the cove- 


(a) 7. Co. 10. b. 
£ nant 


Taxen 


ag ai 
'LnORP. 
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nant to make the aſſurance, he would be liable to an action "WY 
diately (a). : 


Where it is a SEconDLY,IF there be a day for the payment of the money, or do. 


condition prece- 


ing of other act for another, and that day is to be after the perform. 


dent, the dis ance of the thing for which the promiſe, &c. was made, there, if the 


it muſt be aver- 


red to maintain 


an action. 


agreement be to pay the money, or do other thing, “ for” or «jp 
« conſideration,“ or ſuch other words that would make a condition 
precedent, therefuch things, for the doing or performing of which 
the other agrees to pay the money, or do other thing, muſt he 
averred to maintain an action; and for this Sir V. Jones, 318. 
The executor of A. brought an action on the caſe 5 B. 
declaring, that in conſideration A. in his life-time did promiſe to 
aſſure certain lands to B. before Michaelmas next, B. promiſed to 

ay him ſo much money for tne land; ſo the aſſurance was to be 
made before Michaelmas, and the money was to be paid for the land 
and conſequently after Michaelmas, for A. had time till Michaelmas 
to make the aſſurance ; and becauſe the aſſurance was to have been 
made firſt, and the money by agreement to be paid for the land, 
though there were mutual promiſes, yet it was adjudged the action 
would not lie for the money without making the aſſurance firk, 
Tais caſe, as it is there reported, is intricate, and requires conſi- 
deration to make this conſtruction upon it; but upon examination 
it is a full authority in point. Dy. 76. pl. 3. A. agrees to deliver 
B. a hawk at Midſummer, for which he agrees to pay bim a horſe 
at Mic haelmas; there if a hawk be not delivered at Midſumner, 
there ſhall be no horſe delivered at Michaelmas, nor any remedy 
for it. Ughtred's Caſe has afforded a ground for a variety of opi- 
nions upon this queſtion ; but ſuch as ſeem againſt theſe diverſities 
laid down by me ſhall receive a full anſwer. And in 1. Rell. A. 
414. are ſeveral caſes which have been urged againſt me: the firſt 
is ſaid to have been in Michaelmas Term, in the ſeventh year of 


James the Firſt, and it was a charter partite between H. and B. by 


*[ 453] 


which H. covenants to go a voyage, and take in ſeveral Jadings at 
ſeveral * ports beyond tae ſeas, and return with them home; B. 


covenants to pay A. for all that voyage one hundred and forty- 


ſeven pounds at a day, whether after or before the voyage is left in 
doubt by the Book; and there it was adjudged, there might have 
an action lain for the money without averment of performance of 
the voyage: and this ſeems an authority in point againſt me. But 


* 


= SC} The reaſoning on this point of the B. covenants to pay A. by infſtalmert;, 
caſe, together with the authorities as the building ſhall proceed, the finiſhing 


23. Edw. 3. 2, 3. 7. Co. 10. b. the houſe is not a condition precedent to 
1 Vent. 147. and 1. Saunders, 319. the paying the money, but that thi 
are recognized as law by Mr. Juftice covenants are independent; and therefore 
Buller, in the caſe of Terry v. Duntze, in A. may maintain an action of debt againſt 
the court of common pleas, Hilary Terms B. for the whole ſum, though the building 
25. Geo. 3. in which it was determined, that te not finiſhed at the time appointes. 
if A. covenant to build a houſe for B. Terry and Another v. Duntze, Bart. 


and finiſh it on or before a certain day, 2. H. El. Rep. 38g. to 393. 


m conſideration of a ſum of money which 


art, 


RENE n Fa r r "= 


8 
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rſt, it does not appear there but that the day of payment was before 
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he voyage performed; but a full anſwer to it 1s, that there was a 
writ of error brought, and that judgment reverſed for want of an 
zverment. Vide 3. Bulfl. 147. Rolle reports the judgment in 


the common pleas, in the ſeventh year of James the Firſt, but 


it ſeems had not ſeen the reverſal thereof, which was in the ninth 
ear of James the Firſt, two years after, as it is in Bulftrode, 
where it is adjudged. that pro tora transfretatione is a condi- 


tion precedent, and that its being in mutual covenants makes no 


alteration. Then there is 1. Roll, Abr. 415. ſaid to be in 


* Michaelmas Term, in the fifteenth year of Charles the Firſt ; and 


it ſcems alſo againſt me in point : There were articles of agree- 
ment made by A. in behalf of B. of the one part and C. of the 
other part, where it was covenanted by A. that B. for conſideration 
hereafter expreſſed, ſhould convey certain lands to C.; C. on his 
part, for the conſideration aforeſaid, covenanted to pay B. one hun- 
dred and fixty-fix pounds; and it was adjudged, that the aſſuring 


the land was not a condition precedent. But this caſe does not 


come up to ours; for there is an expreſs covenant, that (for con · 
ſderation hereafter expreſſed) B. would convey to C. and C. (upon 
conſideration aforeſaid) covenants to pay the ＋ . and that 
muſt be for as much as A. hath covenanted that B. ſhould aſſure 


lands for conſideration hereafter mentioned, that is, that B. hath 


covenanted to pay ſo much money; for it is, © pro confideratione 
« prædictd; and the queſtion is, What is meant by the words 
4 pro conſideratione pred. f”” It is not faid, for conſideration of 


conveyance of the land,“ but ** pro conſiderations pred.” which vide 3. 
muſt be underſtood in conſideration of the agreement that B. 41. 


ſhould convey, &c. ; for the one covenants for conſideration here- 
after mentioned, which muſt be the covenant for payment of the 


money, and the other covenants for conſideration aforeſaid, which 


muſt be that A. covenanted that B. ſhould convey. But I muſt 
needs ſay there is another home caſe ; it was alſo in the time of 
King Charles the Firſt, and it was on mutual promiſes to ſtand 
to an award between AH. and B. and laid in conſideration A. on his 
part did promiſe to ſtand to the award, B, on his part did promiſe 


to ſtand to it; and the * award was made, that A. ſhuuld pay B. 


ten pounds, in conſideration whereof B. ſhould enter into an obli- 
gation to releaſe unto A. all actions; A. brings an action againſt B. 
for not entering into the obligation according to the award; and 
he did aver, that he had done all on his part, but that B. had not 
entered into the obligation; and the exception was taken, that 
there was no averment of the payment of the ten pounds, in con- 


ſideration whereof he was to have entered into the bond; but it 


was ſaid, there needed no averment; and this is full againſt me. 


But Rolle himſelf there ſays the Court were divided. And 1. Cro. 


80. gives a quite contrary report of the caſe, and ſays, JoxEs and 
ERKELY held it a condition precedent, 1 CROKE; fol 


rather believe CROKE, who was one of the Judges, and tells you 


himſelf was of a contrary opinion. And as to Haye's Caſe, which 


* 


Tropr, 


Vent, 


*[464] 
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is alſo in 1. Roll. Abr. ubi ſupra, it is reported 1. Cs. 432. and it 


has no ſuch point in it. Theſe authorities therefore are well an- 
ſwered. There are ſome other ſcattered authorities in the Books 
of this kind. But let us now ſee the reaſon of the thing. What 


is the reaſon that mutual promiſes ſhall bear an action without 


performance? One's bargain is to be performed according as he 
makes it. If he make a bargain, and rely on the other's covenant 
or promiſe to have what he would have done to him, it is his own 
fault, If the agreement be, that A. ſhall have the horſe of B. and 
A. agree that B. ſnall have his money, they may make it ſo; and 
then there needs no averment of performance to maintain an action 
on either ſide; but if it appear by the agreement that the plain 
intent of either party was to have the thing to be done to him per. 
formed, before his doing what he undertakes of his fide, it muſt 
be then averred : as where a man agrees to give ſo much more 

for a horſe, it is plain he meant to have the horſe firſt, and therefore 
he ſays the money ſhall be given for the horſe. And it would be 
very dangerous to make every curſory agreement of parties to 
amount to mutual promiſes to bear an action without averment of 
performance: and therefore i two meet, and the one has a horſe 
to ſell, and the other would buy one, and they agree on the price, 
and then part without any earneſt, or reducing the matter folemnly 


into writing, there, though there be no words of condition prece- 


dent, ſuch curſory agreement ought not to be admitted as evi. 
dence of a mutual agreement; and it ought not to paſs for a con- 
tract, but rather for a bare communication. Jide Dy. 30. —, 24, 
Style, 32. But if there be a ſolemn tranſaction, as writing, 
* as that A. would deliver his horſe to B. and no time appointed, 
and that B. ſhould pay ſo much money to A. there, if there be not 
the word © for” or other words of condition precedent, a mutual 


action will lie, without averment of performance; but if it be only 
a diſcourſe, without the ſolemnity of writing, earneſt, &c. it ought 


not to be allowed. There is a cafe in 2. Med. 33. In afſuny/?, 
the plaintiff declared, that in conſideration that he promiſed to 


affign to the defendant his intereſt in certain land, the defendant 


promiſed to pay him prcinde fo much money, and averred that he 
offered to aſſign the intereſt ; but that matter being not well plead- 
ed, the queſtion was, whether it was neceſſary to aver perform- 
2n-es and held, on the reaſon of Ughtred's caſe, that it was not. 
And this will be a light to the reaſons of North v. Wild there. 
Jade Style, 186. Covenants were between A. and B. that 4. 
ſnould bring 500 ſoldiers to ſuch a place, by a day certain, to be 
tranſported ; and that B. ſhould attend there then with ſhips to 
tranſport them, and both parties failed; and the queſtion was, 
Whether, though A. had brought no ſoldiers, B. had broke his 
covenant, in not being ready with ſhips? and held, that B. had 
broke his covenant, though A. had not brought the ſoldiers. But 


this differs from our caſe; for there are two diſtinct acts to be 


done, one is to be ready with the ſoldiers, and the other with ſhips; 
and the performance of the one does not depend upon the other; 
+ > X f . : the 
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ve doing of the one ĩs not the reward for the doing of the other; Treat 
but they are diſtinct acts, and each party to do his part; there was 2 

ſo a day appointed. And this is not a hard caſe, for they are mu- 2 
wal acts not depending the one on the other. But in our caſe, the 

money was to be paid for the releaſe; and a vaſt difference. And the 

eren pounds being not to be paid in conſideration of making the 

releaſe, the words in conſideration?” make a condition precedent, 

which till performed does not entitle the plaintiff to action. Then 

the ſeven pounds were not demandable here, and conſequently not 
diſchargeable by the general releaſe of all demands. [466 “J 


AxoTHER OBJECTION was, That the plaintiff had not averred In afſumpfe on 
a releaſe given, or tendered by him, as he ought to have done. 2 
But here ſufficient appears that it was done; for he avers per- 5 = _ 
formance of all that was to be done-on his fide ; and that general his equity of 


arerment, though informal, and beſide wants time and place, for redemption, in 


which it had been bad on demurrer, is helped by the defendant's <onfiderat.on of 


paſſing it over and pleading a releaſe, whereby he admits the ee = = 


plaintiff had a“ cauſe of action. And there are ſtronger caſes than pay him ſeven 
this in the Books, where pleading over has helped an inſufficient pounds, it is ſuf- 
ceclaration. 3. H. 6. 8. Debt upon indentures, in which there ficient in af- 
was a penalty, in which the defendant did bind himſelf, if he did f82ing © breach 
rot perform all the covenants in the faid indentures ; and regu- plaintiff had 
larly in ſuch caſes the way is, for the plaintiff to ſet forth the in- petformed all on 
dentures, and to aſſign breach of one of the covenaats in certain; his part, with- 
and in debt for the penalty he ſaid generally, that the defendant had out ſpecially 
broke all the covenants in that indenture, without ſhewing any r n 
one in certain; the defendant pleaded a collateral matter in bar; he 147 
and adjudged the declaration had been bad on demurrer, but that 2. Vent. 147. 
the plea over cured it, though the breach was double and incer- 

tein. 9. H. 6. 16, 19. And it was fo adjudged in this court, in 

Bernard v. Michel (a). But a full authority is that of Vivian v. , vent. 214. 
Shipping (6) : though they agreed the money awarded was to be 
paid before the other was to enter into the obligation to the plain- 
tif; yet the plaintiff did not expreſsly aver payment, but gene- 
rally, as here, that he had performed all on his fide; and that was 
acjudged good after plea pleaded. ,So we all agree the judgment 
ought to be affirmed ; for there was no money due to the plaintiff 
til! releaſe of the equity of redemption, and therefore none de- 
mandable till then, and conſequently a releaſe of all demands could 
not bar it (c). 8 | 


NorE: In this caſe Cowpt offered this diverſity in relation to 
mutual promiſes, that where the promiſe is of a valuable thing to 
the defendant, there ſuch promiſe, without any performance, may 
be a good conſideration; but where the promiſc is not of a thing - 
valuable, but may be a conſideration, becauſe 2 trouble to the 


Vide Yelv. 5%. 


(a) 1. Vent. 114. 126. S. C. 2. Keb. (e) The judgment therefore was af- 
084. 766. | firmed, S. C, 1. Ld, Ray. £67. 
(5) Cro, Car, 384. = 
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party promiſing; there ſuch promiſe, without a performance; 
cannot be a conſideration, becauſe ſuch promiſe cannot be 3 
trouble. fn | 7 
But per HoLT, Chief Juſtice, No diverſity at all; but the 
cafes are the fame upon the learning laid Cown above, 


*[ 467 ] VF 
Caſe 795. | Parker againft Ket:. | 

The deputy of JN ejectment of lands in the county of Norfolk, upon the de: 

the ſteward of A miſe of the dcfendant Kert, and © Not guilty” pleaded, a caſe 


2 manor way by vas made by conſent, and it was this: 
writing under 


his hand avtho- The lands in queſtion were formerly the copyhold inheritance 
OR © of C. Kett, who by his will deviſed the fame to * Elizabeth his wife 
eee r for life, and after her deceaſe to Charles Kett his ſon, and to the 
copytc!d eſtate heirs of his body; and if he died under age without iflue, the re- 
to the uſeofthe mainder to his own right heirs. H. by writing under the hand 
will of the fer- and ſeal of the lord of the manor, whereof the premiſes were par- 
. 606g oY cel, was conſtituted Reward of the ſaid manor, to exerciſe the ſaid 
though adepury office of fteward by himſelf or ſufficient deputy. A. made one 
cannot make a Oſman Clerte deputy-iteward ; who, by writing under his hand, 
depury general- made two other perſons deputies to him, to the intent to receive a 
| ly, be may au- ſurrender from C. Kette the father, to the uſe of the ſaid will, with 
TS par. Power to them two, or either of them, to receive the ſaid ſurren- 
riculay «& with- der; one of whom came to the ſaid C. Kett, then ſick in his bed, 
in the limit of and received his furrender, C. Kett dies. At the next court of 
his power as the manor this ſurrender was preſented by THE HOMAGE, and re- 


4 ceived. Elizabeth the wife is admitted copyhold tenant, accord - 


* 8 Tak guksriex was, Whether this ſurrender, received by one 
der, and it is under authority of Oſman Clerke, the deputy- ſteward, be a good 


eſſential to the ſurrender ? | 


* This had been argued ſeveral times at the Bar; and this 
ſhould have as Term, | | 

. EI 5 PER Toram Curianm, That as this cafe ſtands, the ſurren- 
—_ der was a good ſurrender, was unanimouſly refolved. And tuo 


Principal. - de: 

1 queſtions were made: 2585 | i . 
Ray. 658. Fißsr, Whether the faid perſons appointed by Ofman Clerli, 
S. C. Comy. the deputy-ſteward, had 2 good and ſufficient authority to receive 


| ? 
S. C. Salk. 95. the furrender ? 


S. C. 3. Salk @ SECOXDLY, In caſe the authority were defective, whether that 
a2; defect be not by intent and conſtruction of law, of other ſubſe- 
quent act of the defendant, cured and helped? And as to that 

matter, . | | 8 i 
Hor, _ Juſtice, who delivered the opinion of the Court, 


argucd thus: I Au oF OPINION, the ſaid perſons, deriving a 
- authority 


A 
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Eaſter Term, 13. Will. 3z. In B. R. 


uuthority by writing under the hand of the deputy- ſteward, were 


ſaffciently impowered to receive this ſurrender. And I go upon 
this ground, that Oſman Clerke, being deputy of the ſteward, is 
thereby iaveſted with all the power, and may do all ſuch acts as his 
rincipal could do; for the nature of deputation is to convey all 
the power of the principal, without any reſervation or reſtriction 


for as he cannot inlarge his deputy's power, by giving him a 


ter one than he has himſelf, fo he cannot abridge it by reſerv- 
ing part to himſelf. And this is apparent by the caſe of Norton v. 
dure (a), where the high-ſheriff conſtituted an under - ſheriff, 
with a proviſo that he ſhould not ſerve any writ of execution 
above the value of twenty pounds, without leave of the high- 
ſheriff; and the proviſo is held void, and contrary to the deputa- 
tion itſelf, and therefore to be rejected. The “* caſe goes further, 
and fays, That if the under-ſheriff had covenanted or given a 
« bond, &c. to the high-ſherift, not to execute ſuch a writ with- 
« out acquainting him therewith, ſuch covenant, bond, &c. were 
« yoid.” This being fo, the queſtion will be, Whether the high- 


| fleward could impower one to receive a ſurrender out of court? 


And it was never doubted but he might: and it is the conſtant 
practice of the whole kingdom; for he that is ſo impowered acts 
indeed under the high- ſteward, but not as his deputy, but only 
to do one fingle act. And a deputy, as hath been ſaid, having 
equal power with his principal, the high-ſteward here, by making 
a deputy, has given him all his power; and by conſequence 
a power to appoint one for a ſpecial purpoſe to take a ſurrender 
out of court. And this is ſeen every day, for the high-ſheriff, 
whe need not make an under-ſherift if he will, may make his 
bailiffs and precepts to them: yet if he make an under - ſneriff, of 
neceſſary conſequence he gives him power to make bailiffs and 
precepts, without acquainting him therewith. And this he can 
do only by virtue of his deputation; and why ſhall not an under- 
ſteward, or deputy-ſteward have the like power? But a con- 
fiderable objection is made; for in the caſe of under-ſherif, he 
acts all in the name of his principal; and the deputy-ſteward here 


Pankesn 
agauſt 
Krr. 


[4681 


took no notice of his principal. Anſꝛuer. It is true, the deputy- Deputy ſheriff 


ſheriff muſt act in the name of his principal, becauſe the writ is muſt act in the 


directed to the high-ſheriff, and the under-ſheriff acts under the name of his 


authority and command of the writ, and therefore muſt act in the * 
name of him to whom the writ is directed. But here the under- 


ſteward acts under his principal's authority at large. Yide Comb's 
Caſe (b), by which it appears, that he that acts under another 
ought to act in his name, and that is good Jaw without diſpute z 


and [| agree that here O/man Clerke might make uſe of his princi- | 

pal's name, and it had been well; but the queſtion is, whether it If deputy-ſtew.. 

be not well in his own name; and ſurely it is, upon the reaſon of ard acts in bis 

that very caſe. It was a letter of attorney to make a ſurrender in — it is 
| | | | 25 gc 


() Hob. 12. | (5) 9. Co. 75. 
. | the 


rincipal. 
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Paxxzx the name of a copyholder ; and the attornies might in that case 
ee draw a ſurrender in the copyholder's name; but they do not do 
TT* . that, but recite their authority, and ſay, that they by virtue theregf 

make a ſurrender. And though it was they ſurrendered, yet it was 

not their ſurrender, but they did it by his authority; and it was 

ſubſtantial though not formal; for the entry in ſuch caſe is, that 4 
| by B. his attorney, came into court and ſurrendered, &c. yet being 
[ 469 ] * made as above, it is well enough, though generally and legally the 
act of an attorney is the act of his principal, and fo is the act of a de. 
puty. And therefore, here on record it is not faid A. an attorney, in 

the name of B. his princioal, did fo and fo ; but that the principal 
by A. his attorney, &c. and fo ſhould the ſurrender in Camb's Caſe 
have been; but being by virtue of an authority from the princi. 
pal, it was held well. But in Comb's Caſe the authority is recited, 

but that is not done in our caſe. If it had been ſaid here, « þ 
e virtue of an authority which I have from A. the high- ſteward, 
« do appoint ſuch and ſuch to receive the ſurrender,” it had 
deen well, according to Camb's Caſe; but inſtead of that he takes 
upon himſelf, as principal, to give power to accept a furrender, 
Where one has and yet I hold it well enough. For when one has an authority, 
authority, and and does an act which can be good no other way but by virtue and 
„ e ae in purſuance of that authority, it ſhall rather be underſtood to have 
good but under been by force of his authority than void; though in doing the ad 
the authority, it he takes no notice of his authority : But where one has an intereſt 
mall be taken and an authority together, and he does an act generally, it {hall be 
to be under it. conſtrued in relation to his intereſt, and not to his authoity : And 
| this is the very point of Clere's Caſe (a) : he was ſeiſed in fee of 
three acres of land in capite, of equal: value; and made a feoff. 
ment in ſee of two of them to the uſe of his wife for life, for her 
jointure; and of the third acre to the ule of ſuch perſon and per- 
fons, and of ſuch eſtate and eſtates, as he ſhould deviſe by his laſt 
will; and after by his will deviſes the ſaid third re, without any 
notice taken of his power reſerved upon the feoitment : Now, if 
they had been three acres of land in focage, and he had made ſuch 
a a feoftment, and after deviſed the third acre, without reference to 
his power, it had paſſed by the will, becauſe then it might either 
pats by virtue of his intereſt, by the will, or his authority by the 
feoffment; but being capite lands, which could not paſs but by 
the authority, becauſe he had paſſed two parts by act executed; 
> this deviſe was conſtrued to be an execution of his authority, be- 
cauſe otherwiſe the deviie had been to no purpoſe. So in the 
principal caſe, the deputation, or rather authority given by the 
deputy, ſhall be intended to be by virtue. of his authority; for 
otherwiſe it would be utterly void: and that, though the deputy 
took no notice of his principal in his giving that power; and there 

is no diverſity between thoſe two caſes. And a deputy ſteward 
*[ 470 1 * may hold a court without taking notice of his principal's name, 
In and it will be good either way; and if he can hold a court in his 


(a) 6. Co. 17. 


own 
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own name, as deputy- ſteward, why cannot he appoint another in 
his own name to act for him to a particular purpoſe, without Kr. 
taking notice of his principal? and therefore this ſeems a good 5 
execution of his authority as deputy, if there be no more in the 
caſe. But it is objected, that the perſon to whom the ſurrender 


is made, s by the writing named a deputy; and a deputy cannot 


make a deputy, nor can the power of deputy be more or leſs con- 
fned than that of his principal. And I agree there cannot be a 
deputy of a deputy, nor the powe of a deputy abridged. But the 
word & deputy” in the inſtrument muſt be only conttrued to ſhew 
the deputy's intent to impower him only for this particular pur- 
poſe ; and beſides there are general words in the inſtrument ſuffi- 
cient to give authority to accept a ſurrender 3. G. 533 ſeems 
to me in point, though upon a penal law, inflicting a forfeiture of 


goods upon any that ſhall land them, without agreeing with the 


collector, his deputy or comptroller; and the collector made a de- 

puty, who made another, with whom an agreement was made, 

which was after adjudged good, not as made with a deputy, but 

with a deputy's ſervant ; fimilzter hic. And ſuppoſe there were a 

defect in this power, and it were not good to all purpoſes ; yet, as 

this caſe ſtands, is not this perſon a good ſteward de facto, as they 42s of ſteward 
call it, as to this particular purpoſe, and this act as good as any a& rum 
by a ſteward de facto? Ald J am of opinion it would be good fo 2 Lev. 184. 
too; for it is agreed a ſteward de facto may take a ſurrender, and 

a ſteward e facto is in truth no ſtæward at all, for he only acts as 

ſuch, and fo did this perſon ; and he is in fact and law no ſteward, 

yet his act ſhall be judged ſafficient in cafe of a formality, as here, 

only to receive a ſurrender, or be an inſtrument to pals the eſtate. 

Befides, there is colour of 2 legal authority; Ojman Clerke is agreed 

to be a good deputy, and takes upon himſelf to appoint a deputy : 

ſuppoſe it is fo, which he cannot do, no more than an under-ſhe- 

riff can make an under ſheriff, or a bailiff make a bailiff; but ſtill 

it gives a colour, and here is the appearance aud orm of a legal 

proceeding, and he is reputed to have an authority; and in ſuch 

caſe, if ſurrender be taken and duly preſented, it will be well, be- | 
yond diſpute. Moor, 108. 110. goes very far in this caſe. Two | 

* joint ſtewards of a manor to execute the office jointly, but not * [471] 
ſererally; and one of them held a court, at which a copyholder | | 
was ad:nitted ; and it was adjudged well by the whole court of 

exc.equer, and after that judgment affirmed in the exchequer 

chamber, as to this point, but reverſed upon another point, And 

one alone had no more power in that caſe to act, without his compa- : 
nion, than if he had not been named at all; yet becauſe there was Where there is 


: : 2 colour and 
colour and {how of a legal court, and a ſurrender made and pre- legal 


4 


ſented, it was held good. And the words of that Boos are very court; ahs as 


ſtrong; for Max Woo, who delivered the opinion of the Court, are good. 

that the ſurrender was good, took two diverſities. Flas r, Be- 

tween ſurrenders and admittances or grants. If lord diſſeiſor re- To 2 voluntary 

ceives ſurrender, and makes admittance thereupon, it ſhall bind the Sant of __ +7 

parties and the diſſeiſee; but if he make a voluntary admittance nde to mdke it 
Vol. XII. 1 | OT good, 
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Pazzzx or grant, the diſſeiſee ſhall avoid it. Another diverſity taken, is 
agairft between one that h2s colour of right, and yet has no ri ght; and one 
KETT. that has neither colour nor rigat. If one who has only ſuch colour 

holds a court, and another ſurrenders to him, it is good; or if the 
ſuitors make their ſuit to him, they ſhall be diſcharged of that ſer- 


vice. And he goes further, and thews what ſhall be ſufficient to 


make a colourable ſteward; as where one holds his court without 
contradiction of the lord; or under-ſteward holds a court after 

the death of the high-fte-vard; or if the lord's clerk holds the court; 

all theſe are colourable ſtewards; and I think this perſon here had 

as much authority to do what he did, as a deputy to hold court 

after the death of his principal, &c. And the reaſon of the law in 

other caſes agrees with this; as AN EXECUTOR de jon t5rt, who is 

but an executor de fa, if he do lawiul acts with the goods, a5 

paying of debts in their degrees, it thall alter the property againſt 

Payment of the lawful executor; as if he pay juſt and honeſt debts, the right- 
dedts by tert ex: ful executor ſhall not avoid that payment; and yet it is an act done 


. ao by one that has no right: It is true he is not quit againſt the right. 


ful executor, but he fhall maintain trover againſt him; but what 
ſhall he recover in damage? Only for ſo much as he has miſapplied, 


and all that he has well applied ſhall be abated in damages (a), 


8 And what is the reaſon of this? Why, becauſe the meddling with 

3. Oro. 565. the goods is that which gives the creditor notice who is executor, 
| and bound to pay the debts; and the creditor is not bound to en- 

as [ 472 ] quire into the executor's title; if there be a * colour and appear. 
ance of it, it ſuffices. If executor de fon tort get three hundred 

pounds of the teſtator's goods, and pay it duly to a juit creditor, 

there the lawful executor, in my opinion, ſhall not even maintain 

trover againſt the wrongful executor, becauſe it is a good payment, 

and no prejudice to the executor. So here, there is no prejudice to 

any, and it is only an act of formality. 2. Cro. 552. I. Rl. 101, 

130. Pal. 20. The Biſbop of Offory's Caſe; there was a void ſen- 

| tence cf deprivation againſt him, and the ice fall of another who 
AQs done by a acted de facto; and there cannot be two biſhops of a dioceſe, and 
biſhop de fa, the ſentence of deprivation was ſet alide as void; yet it was re- 
as inſtitutions, (1,66, that all inſtitutions and inductions, &c. by the colourable 


RS; biſhop were good, as if done by a rightful one; and ſhall not the 


1. Leo. 288 ſame reaſon hold here? Another ca >, ſtronger rather than this, is 
that of 1. Leon. 288. cited at the Bar; my Lord Darcy's Caſe, 


who being lord of a manor, made a ſteward, with power to make a 


deputy ; and the ſteward, inſtead of making a deputy, fends his 
ſervant to hold the court, and in that court a ſurrender was made; 
and though it was ſaid there, that a ſubſequent act of the lords 
amounted to a confirmation, it could not avail as ſuch, if there 
were no copyhold tenant before, and in by ſurrender and admit- 
tance. Vide 4. C. 25. And if it works by way of confirmation, 
it muſt have wrought upon the eſtate granted by the ſurrender to 


the fervant ; and yet that ſurrender was not at any real court, nor 


(a) See Anonymous, ante, 441. 2. Term Rep. 100. 3. Term Rep. 5 
3 co 
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could the lord's ſubſequent agreement amount to a grant, and he is PaaxxA 
copyhold tenant no otherwiſe than by the ſurrender to the ſervant; <g4'f 
and ſurely if a ſervant may hold a court to take a ſurrender, he may 
take one out of court, and the lord's conſent after could only 
make it undefeaſible, but not give a being to his eſtate. 


Lane againſt Sir Robert Cotton. Caſe 796. 


1 AN ACTION ON THE CASE the plaintiff declared, reciting the The py 
ter 2crncral 1+ not 


ſtatute of 12. Car. 2. c. 35. by which one general po{t-office, |. 

a iable to an ace 
and one general poſt-maſter are erected, for the ſending of letters .in f the re. 
all over the three Kingdoms, &c. and alſo the ſtatute of Fac. 2. C. . covery of ex- 
and that Sir Robert Cotton was made poſt-maſter by letters pa- c-qu-r-tills 
tent of the fifth of May, in the third year of William and Mary, contained in a 
purſuant to the ſaid act of 12. Car. 2. by which the ſaid maſter ane oy _ 
has power to make deputy and deputies, and other officers and ſer- at the pott-of- 
vants under them, as they thall think fit; that the * ſ:id maſter by fice, and lot 
theſe patents is to obey ſuch rules and orders as ſhall be given fron the of- 
him by the king under THE SIGN MANUAL; and as to the reve- fce (a). 
nues of the office, the maſter is to obſerve the order and direction * [ 473 ] 
of the lords of the treaſury; and in the ſaid letters patent the king 3. C. . Iod 
covenants,” that he ſhall be only anſwerable for ſuch miſcarriage 455. 1 
and neglect as ſhall be his own, and nat for that of any other body; S. C. Salk. 17. 
and for the executing of this office an annuity of fifteen hundred 143. 3 
pounds a- year is granted him out of the profits of the office: That 5. CC. Rep. 
the plaintiff being poſſeſied of eight exchequer-bills 2 London did 8 04m, 427 
incloſe them in a letter, directed to onæ Jones, a goldſmith in Vor- 8. C. 11. Mod. 
eeſter, and delivered the ſaid letter, with the bills fo incloſed, to one 12. 

B. then an officer under the defendant, duly elected to take in, and S. C. Holt, 582. 
deliver out, letters at the office in Lon lon, to be ſent according to 0 5 4 Ki 

the direction; that this B. received his ſalary by the hands of tze 
receiver-general ; and that the ſaid letter, being ſo delivered to 

him, was taken out of the office at London, by an unknown hand, 


and loft, | | | 
The queſtion was, Whether an action lay againſt the poſt- 


maſter, or not? | 

IT was ARGUED for the plaintiff, the office of poſt maſter was 
an antient common-law office, but exerciſeable by any, and as 
many as would take it upon themſelves ; againſt whom any perſon 
had his remedy for any damage that happened through their default; 
tis was tne law before the ſaid ſtatute, whereby one general poſt- 
maſtzr is appointed, but not by way of creating a new office, but 
making one public office of all the prior private ones. And the end 
Propoſed dy the parliament in ſo doing, as the act tells us, was a 
more ſpeedy and ſafe conveyance of letters. So that this being an 


(a) It has alſo been decided, that an the ſorters out of a letter delivered into 5 
ation will not lie againſt the poſt-maſter the Poſt office, Whitſeld v. Lord Le 
„Sencral for a Bank. note ſtolen by ne of Deſpencer, Cp. 754. 

| 11 2 | | | antieng 
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LaxE antient common-law office, ought to be governed by the ſame lay 
L 5 with other common law offices; and therefore the poſts, whether 
Corrox, Private or public, are to be conſidered as common Carriers of ſmall 
packets; and conſequentliy liable to make ſatis action for miſcar. 
riages, as other common carriers. And that the ſtatute meant to 
make them liable, appears by its ſaying the office is made public for 
greater ſalety: And fince before, the party that ſent letters by a 
private poit had the fecur.ty of an action againſt him if he miſ- 
carried, of neceſſity that remedy ſtill continues in like manner 
againſt the poit-maſter general, or elle the preamble of the ſtatute 
were talſe. By the ſecond ſection of the ſtatute it is ordained, there 
| ſhould be one maiter, or general officer, who «from time to time 
* [ 474 ] ſhould have the fending of all letters and packsts, &c. to * their 
ſeveral addreſies; from whence & infer, Firit, That all letters are 
to be ſent by him. Sccondly, That he is an officer. By the 

eighth ſection, nene but the matter general, or his deputy, is to 
receive or carry letter by the fea or land, or hire horſes or boats 
for that purpoſe ; the act does not fay that none fhail carry letters 

but the maſter, or other officer put under hin by the King; but, b 

bim authoriſed. Vice ſ. 2. aid o. By the fifteenth ſection he 1s 
bound to fd poſt-horſes, under pain of five pounds for every 
failure; which ſhews that he is to an{wer for his under-officers; 

ard in the letters patent, whereby the detendant is nominated, there 
is a covenant from the king, that the defendant ſhall not anſwer 
for the default of any but his own 3 which ſnews, he apprehended 
wn lf liable for thoſe of his officers, and therefore provided againſt 
it by the covenant, And it is no reaion to fay, that the ur der- 
efficers are the king's ſervants, and : ot his, becauſe the king, and 
not he, pays them; for that is not fo by the act of parliament, but 
only by a private agreement between the king and him; and ſuch 
agreement cannot deprive the ſubject of a beneſit which the lay 
gives him. The ſheriff, who by law is obliged to tate upon him 
his office, is anſwerable for the miicarriages of his under officers; 
@ fortiori in this caſe, where one is not compeltavle to take the 
office upon him; and it is for this reaſon that a graut of the office 
of a county clerk by the king is void. 4. Cz. 32. Then there is 
à manifeſt neglect in the defendant ; for by the ſtatute, the maſter 
and his ſervants are to ſend letters and packets to their directions; 
and it is part of the cafe, that the letter in quettion was delivered 
to the perſon appointed to receive letters in the efice, which is the 
ſame thing as if it were delivered to the defendant himſelf ; and 
his duty was to fend it, wherein he failed; for it is agreed it was 
taken by a ftranger out cf the office. Beſides, the letter was 
given to ke ſent, and he received it 10; and his receiving to fend, 
was to ſend. ſafely, according to Sexthcoat's Caſe, 4. Co. And it is 
upon this reaſon, that all tradeſmen are obliged to do things cate- 
fully and ſcilfully; and if they fail therein, caſe wilhlie againil them; 
for che very tak ing upon them to do it is a taking to do it careful) 
and well: And if it be fo in every private perſon's caſe, d fart! 

it will be ſo in the eaſe of a public officer, whom one 1s 1 

| | Able 
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ble to uſe. And upon this reaſon alſo it is, that * caſe lies againſt 
2 ſheriff for the eſcape ſufered by his b tf. much a harder ca ſe 
than the preſent. By ihe ſame reaſon the d- fendant, having taken 
upon himſelf this Ons, nas alſo taken upon himſelf e d it care- 
fully ; but inſtead of chat, the letter is taken away in the very of- 
fce, where none could come without his leave. And if this be 
through the neglec of him, or his ſervants, Be ought to anſwer 
for it; like the caſe of an inn-k Per who Mall anſiver for his 
ſerrant's neglect. It is objected, the king has all the revenue of the 
office, and che maſter but a ſalary inſafficient to anſwer caſualties 
of this kind. Aiſiber. It was his folly to take the ofice upon 
thoſe terms. And this is a ſtronger caſe againſt them than that of 
Ray. 202 for here it does not appear that any trick vas uſed to 
get the letter from them, or that they uſed convenient care. If 
tue maſte 7 be not Hable to cur a ion, ve have an injury done us 
and no rem<dy for it: We have it not againſt the king, for he is 


only to nominate this officer; and the under - offcers are only ſer- 
vants, 2::d accountable to their maſter only. And then the conſe- 
quence ve did be very dangerous doth to the king and ſubject : for 
by the = none can ſend letters by any private poſt; and if one 
cannot "a his letters but by one hand, and that he may with im- 


punity e 3 le all letters, farewel to all trade and commerce, 
one of whole chief ſupports is corre pondence by letters; and what 
can be more fatal to the revenue than a decay of trade ? 


IT WAS ARGUED 07. the other ſide, 


FIRST\ That excheg»er-(iiis were not ſuch things as 5 od 
maſter was, by the duty of his otlice, obliged to take in. 


SrcoxDLY, That by the act he is not bound to make ſatisfac- 
_ for 3 E man's loſs in the things within the ex- 


This Dp, That | in this caſe b ze is not anſwerable. 


Tus FIRST depends an the conſtruction of the ſtatute, what it 
intends to be ſent by poſt; and the ſtatute intended a maintaining 
of correſpondence A home and abroad; and that by carrying of 
letters, not gocds or money, for that is not ne ceſlary for mutual 


corre ſpondence Au 'ezd, whatever thing by the intent of the 


ſtatute, is within the office of the poſt Hal ter, is not to be done 
by any other; but without doubt any other may carry money or 
goods, without ofence againſt the ſtatute; ergo ſuch things are 
not within the extent of the poſt maſter's office; and a carrier 
may carry a litter along with goods. Now excnequer * bills are 
of the ſame nature with money, and current as fuch ; and by con- 

[quence may be ſent with a letter by a carrier: Ergo not within 
the d duty or extent of the pore: maſter's office; and iꝗe may as well 
ſiy the polt-mater | is bound to fend jewels. And it would be a 


hard conſt ruction that the maſter ſhould carry exchequer- bills, for 


thele reaſons. FIRST, He muſt ſend his packets by and night, 
11 for 
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for the ſpeed required by the ſtatute. SECONDLY, He muſt tru 
boys and indigent people, whole poverty will make them obnoxious 
to temptations; for none of ſubſtance or ability to give ſecurity 
will undergo ſuch ſlavery. THIN DLV, It is impoſſible for him 
to ſend ſufficient guard, from the ſmallneſs of the premium, the 
diſpatch they muſt go with, and incertainty of wind and weather: 
therefore, from the nature of the thing, the pailiament intended the 
office for ſuch things as in their nature might be ſent with ſpeed and 
ſafety, which exchequer bills, being current as money, are not. 
There is a clauſe in the ſtatute which ihews it intended not that 
things of value ſhould be ſent by the poſts; for it ſays ſuch things 
might be ſent by meſſengers; and bills of exchange are the on 
things which may ſeem of value that it mentioas might be ſent by 
it: But the reaſon of that is, becauſe, Firſt, It was very con- 
venient for trade. Secondly, There was no danger in it; for 
when this ſtatute was made, bills of exchange were payable to 2 
third perſon, or order, and if they were foreign bills, there were 
letters of advice; ſo there vas no temptation of ſtealing them, and 
by conſequence no danger. ; | 

SECONDLY, If we conſider the ſmallneſs of the premium, we 
find it bears no proportion with theriſque he would run if he were 
lable for miſcarriages ; which is a demonſtration the parliament 
did not intend he fhould ; for they do not proportion the præmium 
according to the value of the thing ſent, but according to the 
weight and diſtance of place. And there is a clauſe, that the 
price ſhould not be enhanced upon acccunt of bills of exchange; 
which plainly ſhews they did not intend he ſhould anſwer for a 
miſcarriage of them. The ftatute impowers him to appoint 
agents and deputics all over the world; and the argument uſed 
would make him liable for the miſcarriages of them. And ſuch 
conſtruction would deſtroy the office i ſelf. There is no compa- 
riſon between the office of carrier and this: a carrier is not bound 
to travel but by day, and if he be rubbed he has his remedy over. 
He kimſe!f may travel * with his waggon in perſon. If a thing 
of value be ſent, he may make his oven price, according to the 
riſque he runs; whereas the poſt mult travel by night, truſt de- 
puties, has no remedy over if ke be robbed by night, and cannot 
inſiſt upon a price, but what is cut out by the ſtatute. This 
is not like the caſe of a maſter of a ſhip, who is anſwerable 
to the owners for damage done by the ſeamen to their goods; be- 
cauſe, Firſt, He is there in perſon, to ſee and correct what is 
amiſs. Secondly, That is upon a particular contract between him 
and the owner, according to the maritime law; and he may chooſe 
whether he willl go or not, if he does not like his reward; but 
in our cafe, one may ſend one thouſand pounds worth of exche- 
guer-bills, and the maſter know nothing of it. Nor is it like the 
cafe of a ſheriff, who though liable to ſerve againſt his will, yet 
muſt anſwer for eſcapes of his officer. For, Firſt, He is anſwer- 
able only for the affairs of one county. Secondly, He may raiſe 


TT HIRDLY, 


ft 
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TawIkDLY, This letter was taken out by an unknown perſon, 
and that muſt be underſtood to have been forcibly and againſt 
our will; and if fo, we would not be anſwerable, no more than a 

actor would be to his principal for what he is robbed of. 


And TVR TON, Powis, and GOULD, Fuſtices, were of opinion that 
the action did not lie againſt the maiter, becauſe this was not like 
common- law offices, in which the ſuperior anſwers for the inferiors 
28 his ſervants; but this was an office newly created by act of parlia- 
ment; | | 1 

Ard, as GOULD, Juice, called it, founded in government, 
that is, in which each had a diſtinct branch to exerciſe; yet with 


ſudordination and dependancy on the chief maſter, but not as ſer- 
vants, but by the very conſtitution and erection of the office; 
aud this by act of pailiament, to which every one is conſenting ; 
and he ſaid, every one of theſe, in his own peculiar ſtation, was 
as much an officer pro tempare as the maſter ; and compared Jt 
to a corporation, in which the head is over the reſt, yet not an- 
ſwerabie for the miſcarriage.of aui inferior member. 1 Egw. 5. 5. 
And TurTox, Fuftice, and HE agreed, that exchequer bills 
were not t3i::zs proper to be ſent by poſt; and they alſo all agreed 
tie reaſons before offered for the defendant. | 


But Pow1s, Fu/tice, held, there were ſufficient words in the 
act to comprehend exchequer- bills. 


FoLT, Cie Fuftice, cont. argued thus: Notwithſtanding what 
has been ſaid at-the Bar by Ma. ATTORNEY, (ſince Chief 
Juitice of the Common Pleas), my brother WRIGHT (fince Lord 
Keeper), and CowpER, King's Counſel, and by my three Bro- 
thers on the Bench, I am of opinion that. the plaintiff ought to 
have judgment, | 

THIs CAFE is comprehendcd in a narrow compaſs. Before I 
give my reaſons, it will be proper to cbſerve upon what points I 
go and inſiſt on. And for that it is to be conſidered, that it is 


no part of the queſtion here, whether if a letter be put into the 


poſt, and ſent ſafely out, and THE MAIL on the road is robbed, or 
ſome other m ſchance happen whereby the letter is loſt ; whether, 
I fav, the poſt-maſter be liable in that caſe is not the queſtion 
now, for that is merely foreign, and deſerves a ſeparate conſidera- 
tion. But as this cafe ſtands now before us, where a letter is 
delivered to the proper officer in his office in London, and there 
lvit in the very office, though no diverſity has been taken between 
taeſe two caſ:s, either at Bar or the Bench, yet I think them dif- 
ferent. -T here is reaſon the maſter ſhould anſwer for the miſcar- 
!2g2 of any letter or packet that is loſt in the office, though not 
actualiy delivered to him, but to his ſervant; becauſe by the 
conſtitution of the office he is entruſted with the profit and inte- 
reſt of the ſubject; and a truſt is repoſed in him, for the diſcharge 
of which he has a certain duty or ſalary. He is made a public 
olcer by act of parliament, © That there ſhall be one general poſt- 

| Er += | maſter.” 


LANE 
againſt 
Six RoneaT 
CoTTox. 


- [478 ] 


Eaſter Term, in 


Laxs maſter.” And it is plain the ſtatute deſigned this for the benefit 
i of the ſubject, as appears by the preamble thereof ; and 
this was a matter of general concern for trade a d commerce, and 
to the end that ſpeed and ſafe diſpatch thould be had of letters 
and packets which, in the judgment of the parliament, was mare 
likely to be had, by making one general office and officer; ta it 
appears to have been done for the mare b-nent and ſafety of the 
ſubject. Secondly, - 'I his office is fixed at London, which is 
the center of buſineſs, from which all letters are ſent, and all 
letters are to come, ſo there is a certain place fetiled where this 
office is to be. Thirdly. It is an office of care, and that care js 
committed to the poſt-maſter, that none but he, his deputy or 
ſervant, &c is to take, receive, or ſend any letter, except ſuch as 
may be ſent by the carrier, coach, &c. as the act directs. 80 
there is one man fer up, and all the reit to be his deputizs or 
ſervants ; ſo that, from the nature of the truit, he is bound to 
keep fat. ly in bis office all letters and packets delivered in there 
0 [ 479 ] at his peril, becauſe it is a truſt * repoſea in him d; ct of par- 
liament, that is by law. I his office is not at all diſtinguiſhable 
from that of mar{hal of this court, or of V arden of che Fleet, who 
are entruſted with ſuch offices by c mmon law; and it is no ex- 
cuſe for them to tay that their priſons were opened by unknown 

- perſons, though it be by people in open rebellion, as in the caſe. 
of 23. Hen. 6. 1. the caſe of the Duke of Nerfelk ; and the reaſon 

is, becauſe it is a truſt by law in a public cfcer, and it being 
done under 2 government in which it is ſuppoſed he may have 

a remedy over, at leaſt ſuch remedy as the lav allows, though 
the wrong was by perſons in open rebellion ; and there it was held, 
that debt lay againſt the gaoler for ſuch an eſcape upon the ſtatute 

of 2. Rich. 2. This was the caſe at common law, where a captas 
only lay tor damages in treipais, but not for any action of debt, 
till 25. Ew. 3. c. 17. 3 Co. 12. Hnd upon this fubſequent act, 

which gives capias in debt upon a judgment in it, it the ſheriff 

ſufter one in execution on ſuch cabias to eſcape, debt will lie 

againſt him for it; though at common law, which made ſneriff 

liable tor eſcape, where capias then lay, no ſuch proceſs as a ca- 

Has on a judgment in debt was known: and he is as much 
und to keep thoſe that are in for debt ſince that ſtatute, as thoſe 

who were in for damages in treſpaſs before; and fo is the 
law upon a leuari facias By ihe ſtatute of Teftminfler the Second, 

c. 18. an elegit is given; and if ſheriff take goods upon an 
* rlegit, he ſhall be liable to anſwer for them, if they are reſcued, 
as if they had been taken upon the common-law proceſs of levari 
facias. Upon the ſtatute of 13. Edt. 3. de Mercatoribus, the 
ſheriff is liable for goods which he takes in execution by extend 
FVacias, by conſequence o law merely, for ſüch a thing was not 
before that ſtatute. Then what ditference can be made between 
the marſhal of this court and warden of the Flect, and this oi- 
ficer? for the maſter is to keep the letters ſafe till he ſends them 
. | out, 
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out, as the gaoler is to keep his priſoners till they are legally diſ- Lark 


charged out of his cuſtody. _ 2 


Another reaſon why the maſter ſhould be liable here is, bhecauſe Cor rox. 
the ſubject pay a reward for keeping and ſending away their let- 
ters, and t is reward is paid. to one who makes it his buſineſs 
aud employment to take and ſend letters and packets delivered 
to him; and wherever a man takes upon himſelf the exerciſe of yyhere a man 
an office, the exerciſe whereof is for the benefit and advantage of takes upon lum- 
the public, and takes a reward for the ſame, he ſhall be anfwer- ſelf an office for 
able at law for any * harm the ſubjects receive by his ill admini- wm bene GEE. 
ſtration of that office or employment, and for all events and 3 
chances, even from thieves and iike malefactors, 2. Cre. 188. If þ 
goods be left with an innkeeper by one who is no gueſt or tra- [ 480 ] 
eller, and they are loft, he ſhall not antwer for them, becauſe he Innkeeper liable 
has no benefit for the keeping, and it is not his employment for gods of 3 
ty keep ſuch ; but if a horſe be left in his ſtable, and he is Joſt, $953 only. 
be hall anſwer far it, becuuſe he receives profit thereby, ariſing 
from the meat conſumed by the horſe. And Hob. 80. in the ac- 
tion gainſt the hoyman, which is the firit of che kind to be met 
with 1:2 Books, is upon that reaſon, becauſe he had a hire for it. 

\*y Brather GOULD ſays, This is an office founded in govern- 
ment: it he means that it eis an office created and framed by law, 
he ought to make a gui'e contrary conclulion; for ſo is the office 
of a marihal, and yet he thail anſwer for eſcapes ; and ihould not 
it be fo too in caſe of an othcer created by act of parliament ? 
for the one and the other are by law, the ons and the other for 
the benefit of the ſubject ; in the one cale, the priioners to be Kept 
for their benefit to have their debts paid; in the other, that 
their jetters be ſafely kept and ſerit away with [pzed; and why then 

ſhould the officer in one caſe be anſwerable to the ſubject for 
his negiect or default, and not in the other? And ſince then he is 
entruſted with this office for the benefit and advantage of the ſub- 
ject, whatever conſequential damage befalls tae ſubject through 
his neglect, ke ought to anſwer for it. | 


Another reaſon of Brother GouLD againſt the action was, That 
if it did lie, it muſt be upon a contract expreſs or implied; and 
truly I do not think that, but that he is chargeable by the law 
and the nature of his office. 1 | 


ANOTHER OBJECTION was, That the reward does not go to 
the defendant. Whoever gives a reward to have a thing done for 
him, ouzht to have a remedy if the thing be not done; and 
when a reward is given to an officer of public truſt, that intitles 
the party to a remedy if he be grieved through neglect, or other 
dcfault of ſuch officer: and if he ought to have ſuch remedy, ſurely 
it muſt be againſt him who received his reward. And is fif- 
teen hundred pounds a-year ſo ſmall a præmium as not to 

encourage thoſe that enjoy it to be more diligent in the execu- 
Amn ot their office, o at leaſt as to fuer no neglect within the 
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very walls of the office, as it was here? And though all the fa. 
lary or revenue of the office goes not to the defendant, yet his 
falary is to be paid out of the revenue of the office *. 
there is no diverſity between this cafe and the caſe of Maſ and 
Slew (a, which was thus: Goods to be tranſported to foreign 
parts were ſhipped in the River Thames ; and there were a com- 
petent number of men on board for ſailing the ſhip, but they were 
in the river overpowered and robbed; and. the queſtion was, 
Whether an action would lie againſt the maſter of the ſhip? And 
at a trial at Bar the ſpecial matter was found, and in arreſt of Judg- 
ment this very exception was taken to excuſe the maſter, that he 
did not receive the hire, but the owners did, and the maſter had 
only a ſalary from them. But it was reſolved againit him, Fissr, 
Becauſe he was a public officer; SECONDLY, Becauſe his [alary 
was part of the hire, and did ariſe for the care and diligence that 
ought to be taken for the ſafe cuſtody of the goods. Aud fo here 
the poſt-maſter is a public officer, and he has a falary from 
the profits of the office. My Brothers have taken a difference 
between the two caſes ; for that in the caſe of the maſter of a ſhip 
he might have taken precaution, which poſt-maſter cannot uſe. 
But what caution could there be uſed in one caie and not in the 
other? It is true, it is faid in that cafe, that if the owners of the 
goods had brought them before ſuch time as was convenient be. 
fore the ſhip was ready to fail, he might refuſe to receive 
them; and that may be: and it is fo in the caſe of a carrier; 
if goods be brought to his inn before the convenient time for 
him to be gone, he may refuſe to take them; but in both caſes, 
if one whom they entruſt to receive goods before ſuch conveni- 
ent time receive goods, and they be loſt, the carrier ſhall anſwer 
for them, and ſo ſhall the maſter. But no man ſhal! by law 
juſtify to deny the duty of his office, for there is a perpetual ob- 
ligation upon them to keep the things to them committed, till they 
have diſcharged their truſt; and when they have done, and no 
fooner, are they diſcharged. This cate is within the fame reaſon 
of juſtice and equity of law upon which all actions cf this 
nature zre brought ; and it has all the ingredients whereby one is 
made reſponſible in like caſes for negligent keeping of goods; for 
what is the reaſcn that 2 carrier or innkeeper is bound to keep 
| fach goods às he receives at his peri]? It is grounded upon 
great equity and juſt ce; for if they were not chargeable for Jols 
of goods, without aſſigning any particular * default in them, they 
having ſuch opportunity as they have by the truit repoſed in 
them to cheat all people, they would be fo apt to play the rogue 
and cheat people, without almoſt a poiſtbiiity of reareſs, by rea- 
fon of the difficulty of proving 2 default particularly in them, 
that che inconveniency would be very great. And though ene 
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(a) In the King's Bench in Hilary 3. Keb. 72. 112. 135. 1. Vent. 196. 
Term, 24. Cr. 2. but entered Mich. 228. Raym. 220. 1. Mod. 85. 2. Lv. 
Term, 23. Car. 2. Roll 421. Reported 69. 2. Keb. 866. | 
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may think it a hard caſe that a poor carrier who is robbed on the _ 
again 


his road without any manner of default in him, ſhould be anſwerable 
nd ds he takes; yet the inconvenienc uld be far Si Ronege 
tr all the goods t ; } Inconveniency wo Wo 
ad more intolcrable if it were not fo, for it would be in his power 
2 to combine with robbers, or to pretend a robbery or ſome other 4 
oa accident, without a poſſibility of remedy to the party; and the law | | 
8 will not expoſe him to ſo great a temptation, but he muſt be ho- 
45 neſt at his peril. And this is the reaſon of the civil law in this 
id caſe, which though I am loth to quote, yet inaſmuch as the 2. Bl. Com. 451, 
- lays of all nations are doubtleſs raifzd out of the ruins of the civil 
i la, as all governments are ſprung out of the ruins of the Ro- 
a nan empire, it muſt be ovined that the principles of our law are 
7 borrowed from the civil law, therefore grounded upon the ſame 
/ HH rafn in many things (a). And all this may be, though the N 
2 common law be time out of mind And it is to be doubted that | 


there was intelligence given here, that there were chequer-bills 

in this letter, otherwiſe it is improbable this letter ſhould be 

ſngled out from all the reit. I do not here arraign the integrity 

of the gentlemen that manage the office, but we mutt here con- 

fer the whole maſs of mank nd; and though theſe are worthy 

perſons, yet bad may ſucceed them, who may. ſearch and open 

men's letters, and none be the witer, or able to fix it upon them; 

being tranſacted in their own office, and lying only in the offen- | 
dr's privity, who thus may with impunityabuſe the truſt repoſed in . 
kim. And a common carrier, or innzeceper, or matter of a ſhip, mult | 
| have anſwered: And in the caſe ef Ae v. Slew, it appeared the 

defendant was guilty of no particular d-fault, for a power came 

upon him and robbed him; but ſurely more care might have been 

taken in this caſe, for if Breeſe had done his duty, the bill could en bay | 

; p 3 bf 1 A2zainſt carrier, 

not have been taken out of the letter in the office. And the beire the law 
diverſity betv/een the caſe of 2 common carrier and this, upon ac- gave him reme- 
count of the carrier's having a remedy againſt the hundred if he &y againſt the 
be robbed, it is none at all in the reaſon of the thing; for before huadred. 

that remedy was given, wich was only by the ſtatute of Hin- [ 4.3 3 ] 
fer, the action did lie againſt him; and yet he had no remedy C Lit 3 

but againſt the robbers, if he could catch them, and the maſter 1. rem. Rows 
has the lice remedy here: and even now they are without remedy 27. | 
in ſome caſes upon the ſtatute of Stannaries, otner than againſt che 
thief or virong-dozr. As to the caſe of an inncæeper, this diver- 
ſity is offered between it and this; for that it is within his houſe, 
which is his caſtle, and he may make his ſervants watch all 
night; but ſurely they do not conſider that theſe bills were loſt 
within the vzails of the ofice in Lombard ſtreet, which is likewiſe 
the defendant's caſtle, and that he may keep his ſervants up all 
night if he pleaſes: and the care in keeping up his ſærvants to 
watch, if notwithſtanding that a misfortune ihould happen, ought | 1 
rather to diſcharge than to charge him; and therefore no more | "A 
rcafoa the one ſhould be bound than the other. The caie of the I 


() Sce Juſtinian's Inſtitutes, book 4. title De Le, 5. 
iankeeper. 
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innkeeper is much a ſtronger caſe, for he is bound to receive 20 
manner of people into his houſe till it be full, but the poſt-maſter 
need let none into his office but ſuch as he pleaſes. As to the 
caſe of Herbert v. Page (a), an action brought againſt him for 
ſuffering a raſure to be made in a record in his cuſtody, and it 
was thought prima facie the action lay; but on better conſiders. 
tion, inaſmuch as it appeared that he had not the ſole cuſtcdy 
of them, but that ſtrangers of right had acceſs to them without 
his permiſſion, the plaintiff was barred: but here the poſt-maſter 
had the ſole cuſtody, and nobody had liberty to come into the cf. 
fice without his leave. I am apprehenſive here ſome may think I 
would carry this point farther than I have already declared, by 
comparing it to the Carrier's caſe; and that by the ſame reaſon 
an action would lie if the letter had been Joſt upon the road. But 
I do not mean any ſuch thing, for I would not give any opinion 
either the one way nor the other in that caſe, for it is a thing 
that probably may come in queſtioa hereafter : but let that be 23 
it will, there is a difference between that caſe and the preſent, 
for the carrier receives the gocds to carry faf-iy, and the poſt- 
maſter the letter to ſend ſafely, and thoſe are the words of the 
at; and I wonder no diverſity has been taken b:tween the caſe 
of a letter loſt in the office and loſt on the road, being ſent ſafe out 


| tween letter loſt Of the office, for there ſeems to be a great deal of difference; 


and it may be a queſtion, upon the * words of che ſtatute, whether 


office and cn when the maſter ſends the letter ſafely away he be not dil. 


the rcad. 


*[ 484 ] 


charged? Suppoſe then he was not chargeable in cafe of 2 rob- 


bery on the road, it will not follow from thence that he is not 
bound to keep a letter ſafe in the office. And in the cate of AH. 
v. Slew, if the ſhip had been robbed at fea, the maſter had not 
been anſwerable, yet he was chargeable at land; fo here, though 
he may not be chargeable for a robbery on the road, he may fo; a 


loſs in the office. If a man bring a horſe to an inn, and deſire 


the maſter to put him into a ſtabie till it cools, and chen ſend him 
to graſs; if the horſe be ſtole before he ſends him to grafts, he 


ſhall anfwer for him; though if he had ſent him to graſs purſuant 


to the owner's deſire, he would not be anſwerable; and fo he 
Mall! be charzeable till he has performed the truſt repoſed in 


bim, and as 1oon as he has performed it he {hail be diſcharged. 


So here perhaps, if the letter had been ſent away ſafe out ot the 
once, he had performed his truſt, and had been diſcharged; yet 
it will liz as the caſe is, where he has not performed his truſt by 
ſately ſending it out. ; 

Then by the duty of his office he is to take chequer-bills, 
though this has been denied by MR. ATTORNEY and my two 
Brothers; but it is his duty to receive them for theſe reaſons: 
FIRST, By the words of the act he is to receive any “ letter, pac- 


y . — & 7 This 
© ket, or thing proper to be ſent by poſt.” SEcoxpLy, Ins 
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erer any ſubject takes upon himſelf a public truſt for the benefit Ny 

of the reſt of his fellow-ſubjects, he is es ip bound to ſerve the _ , 
ſubject in all the things that are within the reach and comprehen- . Wi. 
fon of ſuch an office, under pain of an action againſt him; and a 
for that ſee Kelꝛvay 50. If on the road a ſhoe fall off my horſe, Ir faith refute 
and I come to a ſmith to have one put on, and the ſmith refuſe to ſhoe a horſe, 
to do it, an action will lie againſt him, becauſe he has made pro- action lies. 
fon of a trade which is for the public good, and has thereby 

expoſed and veſted an intereſt of himſelf in all ate”: ſub- 

jets that will employ him in the way of his trade (3). If an 

innkeeper refuſe to entertain a gueſt where his houſe is not full, 

an action will lie againſt him (5), and ſo againſt a carrier, if Ir carrier REY 
his horſes be not loaded, and he refuſe to take a packet proper to take gcods, 
to be ſent by a carrier; and I have known ſuch actions main- the horſes not 
tained, though the caſes are not reported. And why ſhould being loaded, 
not an action lie againſt a poſt-maſter here, if he ſhould refuſe to | 
take in a letter, or * any other thing proper to be ſent by poſt? [* 48 5 1 
and doubtleſs an action would lie in that caſe. If the inn be full, 
or the carrier's horſes laden, the action would not lie for ſuch re- 
ſuſal; but one that has made profeſſion of a public employment, 
is bound to the utmoſt extent of that employment to ſerve the 


public. Surely then where it is a public employment created by 
law, the obligation is the greater; as if the ſheriff refuſe a writ, If ſheriff refuſe 


an action will lie againſt kim, becauſe the L charges him with # wilt, aQon 
an employment for the conveniency and good of the public 85 

ſo here the law, viz. an act of parliament, charges the poit-maſter 
with an employment for the good and convenience of the public; 
therefore the reaſon it he fame. As to THE SECOND, Theſe che- 
quer- bills are proper to be ſent by the poſt, for the act does not 
confine what things are to be ſent, but leaves it very general; 
it does not mention any ſpecies, but any letter or packet whatſo- 
erer; then it is plain the act meant other things than letters or 
packets of letters ſhould be ſent, for the prices are different, for 
there is ſo much a ſheet for letters, and fo much an ounce for 
other things, as packets of writs, deeds, or other things ; which 
words are as general as may be: fo the prices are varied from 
that for letters, and any thing whatſoever that may be ſent by poſt. 
And all things, which by their nature may be ſent with diſpatch, 
and without danger of hurting the horſes, are proper to be ſent 8 
by poſt, of what nature ſoever they be; and nothing can be more 5 
portable than chequer- bills, for a ſmall packet of them may con- 


tain to the value of ten thouſand pounds. . | 
IT 1s 0BJECTED, That they ought not to be ſent by poſt, 
becauſe they are new things, created long after the act for erect- 
ing the poſt-office. | ; | 
I AnsweR, They are within the reaſon of other things which 
were in e, and within the act when it was made, 4. C. 4. a. b. 


action lies. 


(a) Keilwood, 5o. pl. 4. 


432+ I. Vent. 333. 3. Bl. Com. 165, 166. 
(5) Dyer, 158. G-db. 345. Moor | . 
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Lavz = : | ig 
gent No agreement made before ot after marriage barred a woman gf 
sin Rona her dower, though ſhe accepted what was agreed on after the 
Cor ron. death of the huſband; but the ſtatute of 27. Hen. 8. c. 10. 
makes eſtates for life of the wife, to take immediately after the 
death of her huſband, to be a bar of dower, if it be made in ſa. 
tisfaction of her dower. And at the time of making that act, ng 
land of freehold or inheritance was deviſable but by ſpecial cuſ. 
tom; and Mer by the ſtatute of 32. Hen. 8. they are made de. 
viſable. If ſuch huſband, whoſe wile is entitled to dower, deviſe 
land to her in ſatisfaction of dower, and ſhe accept of it after his 
*[ 486 ] death, though it be a thing not known or in ee at the time of 
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making the ſtatute of 27. Hen. 8. that makes 2 jointure a bar of | 
dower ; yet being within the fame reaſon with other jointures | 
mentioned in that ſtatute, it is judged to be a jointure within it. | 
And by che fame reafon, if chequer-bills be as proper to be ſent ( 
by poſt as other things that were in being at the making of the ] 
ſtatute of 12. Car. 2. though chequer-bills were not then known, 7 
yet they ſhall be within the ſame reaſon, and the poſt as much t 
bound to take and ſend them as any other thing whatſoever, 
Another inſtance of the lice is in the ſame caſe in 4. O. by the t 
Ratute of Aaribridge, made the 52 Hen. 3. A man ſeiſed in t 
we fee, infeoffing his ſon and heir to defraud the lord of his ward- 
ſhip, the feoffment 1s made void, as to ihe lotd. And by 1. 
* Reich. 3. c. cefiny que uſe has power to make a feoffment of q 
the land out of which the uſe ariſes; by 4. Hen. 4. c. the q 
heir of ce/frry gue uſe ſhall be in ward; and if, fince that ſtatute, t 
t 
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ceſtuy que 1ſe make a feoitment by virtue of 1. Rich. 3. c. to 
his fon and heir, it ſhall be void by the ere of MHarlbridge, 
made two hundred years before; and it will be as good an argu- 


=: ment to ſay, that if one come by the chequer-bill of another un- t 
x lawfully, that trover will not lie for it, for that they are new a 
7 = th of things as that they ſhall not be ſent by poſt, becauſe they are 

= en cre. ner things. But when an act of parliament creates a new inte- ſ 
= ates anewinte. Teſt, it ſhall be governed by the ſame law that like intereſts have a 
bw reft, it ſhall be been governed before. | | b 
1 governed by the EE, | c 
A ke law ſuch IT HAS BEEN OBJECTED at the Bar, That the poſt-maſter is a 
| . intereſts were not bound to anſwer, FIRST, For bills of exchange payable & to 

= governed before. c bearer; becauſe it was the party's folly to make them ſo 

I payable. SECONDLY, He is not liable for the loſs of them, ti 
= though made payable the ordinary way, v!z. © to ſuch a man 0 
= * or order,” becauſe he is to have nothing ror them as ſuch, d 
is no hire or poſtage. As to THE FIRST, A bill of exchange pay- 4 
| 5 able to bearer is lawful ; and it is prudence in any man that has a fu 
iY mind to negotiate a bill of exchange, to get it drawn in that 0 
- form, for then it needs no.indorſ-ment, and by conſzquencz, if 1 


he does negotiate it, ſhall not be chargeable ; whereas, if it were 
made payable to one or order, for every negotiation there muſt 
be a new indorſement, and every indorfor is become liable in infini- 
tum. And all bilis, without exception, are to be ſent by poſt, 
and this fort of bills, being iawful, may therefore be ſeit. 


But 
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# But they pay no reward tor ſending or carrying them; there- 
fre the poſt-maſter ought not to anſwer for a miſcarriage of 


them. | 

Anſwer. Whoever writes or ſends a letter with a bill of ex- 
change in it, it ſhall be intended that the letter was writ and ſent 
©; the fake of the bill, and therefore though the poſt do not re- 
ceire an immediate direct reward for the bill, yet it receives a 


- mediate conſequentfal one; as in the caſe of an inakeeper, a paſ- 


enger pays nothing for the keeping of his goods in the inn, but 
ys only for his victuals and lodgings, and the reward which he 
pays for his victuals and lodgings intitles him to an action for the 
Joſs of his goods. Beſides, chequer-bills are not exempt from pay- 
ine; and without doubt if a man ſends a great packet or bundle 


of them, he is bound to pay according to the bulk of his packet. 


*[487] 


LANE 
againſt 
Sis RoBratT 
CoTTon. 


But ſuppoſe nothing were due for chequer-bills, no more than to 


2 ſheriff for executing a writ of execution; yet if the goods ſo 
taken in execution be loſt, he ſhall anſwer for them, he being a 
public officer for that purpoſe. And there never was an inſtance, 
that an officer intruſted by law with the goods of a ſubject, but 
that, if he loſe them, the officer by conſequence of law was liable 
for them. And Southcot's Caſe (a) is very ſtrong, though, by the 
by, that caſe, as reported there, 1s not all law ; but where there is 


2 ſpecial undertaking to keep the goods. For if there be but a 


general bailment, and a general acceptance, and {o the matter left 
to a conſtruction of law thereupon, how the goods ſhall be kept; 
the law will make conſtruction, you ſhould keep them as you do 
your own: but where there is a ſpecial acceptance to keep them 
afely, there, at your peril, you are bound by your ſpecial accep- 
tance to keep them ſafe, though you have no reward, and that you 
are not compellable by law to take them; which is ſtronger than 
our caſe (b). But when goods are given to an officer of Jaw, 
ſurely there it muſt be intended that they are to be ſafely kept; 
and therefore he ſhall be charged. And 1 do not think there can 
be a caſe put, where a public officer, or his deputy, was ever diſ- 
charged in caſe againſt him for a miſcarriage in them for goods, 
or other things, loft through their neglect. h 


Another reaſon to charge the defendant is, becauſe before the ſta- 
tute of 12. Car. a. the ſubject had liberty to ſend his packet by any 
other poſt=maſter he pleaſed, of which there were many in thoſe 
days; it being then lawful # for any man to ſet up ſuch an office. 
And if ſuch, as had ſet up ſuch an office then, had been robbed, the 


ſubject would have had his action, and recover againſt them, as 


much as againſt a common carrier; and this is admitted by the 
other ſide. So it is very reaſonable, that thoſe that take it now 


[ 488 ] 


ſhould take it upon the ſame terms it then ſtood ; and the office 


(s) 4. Co. TIE reported in Gro, Eliz, 316.—NorzE ts 
(5) AxD Nor, This caſe is better former editions | 
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Eaſter Term, 13. Will. 3. In B. R. 


Laxz is not new, but only, that inſtead of being exerciſcd by man 
A again} before, it is now exerciſed only by one; and all perſons by this 
* ROBERT ſend b 
Corron. Af are forbid to uſe any other poſt, or to fend by any but by this 
one that is to be by letters patent under the great ſcal. And the 
poſt-maſter was, as I ſaid, chargeable at common law before, and 
the employment is now the ſame that it was then, only that of be- 
ing exerciſed by one perſon ; therefore every thing that was inci. 


. 5 
p 1 * 


4x 
was i. wit oC 


N 


ed of his election of truſting whom he pleaſgd with his letter, 
ſurely to compel him to ſend by one againſt whom he ſhould have 
no remedy, would be the moſt unreaſonable thing in the world, 
and the moſt unjuit conſtruction upon the ſtatute. * 


It was objected at the Bar, That they have this remedy againſt 
Breeſe. I agree, if they could prove that he took out the bills, 
they might ſue him for it; fo they might any bodyeelſe on whom. 
they could fix that fact; but for a neglect i ia hi.n they can have no 
remedy againſt him; for they muſt confider him only as a ſervant; 
and then his neglect is only chargeable on his maſter, or principal; 


* 


. ere 3 lect. but the principal only ſhall be charged for it (a); but for a 
5! eee or misfeaſance an action will lie againſt a ſcrvant or deputy, but 
not quatenus a deputy or ſervant, but as a wrong-doer. As if a 
bailiff, who has a warrant from the ſheriff to execute a writ, ſuf- 
fer his priſoner by neglect to eſcape, the ſheriff ſhall be charged 
for it, and not the bailiff; but if the bailiff turn the priſoner looſe, 
the action may be brought againſt the bailiff himſelf, for then he 
is a kind of wrong- der, or reſcüer; and it will lie againſt any 
other that will reſcue in like manner; and for this diverſity, uid: 
1. Leon. 146. 3. Cro. 175. 148 41. Ed. 3. 12. 1. Re. 78. which is 
not well reported, but the inference may be well made from it. 


And here the defendant hath the power in him to manage the 
office by himſelf, his deputy or ſervant; and every deputy or ſer- 
vant is by bim that puts him in, and therefore he ought to an» 

[489 ] (wer for him; and the reaſon why a * pine ipal ſhall anſwer for 
his deputy is, becauſe as he, as principa b bas p power to put him 
in, ſo he has power to put him out, without ſhe . $02, cauſe; 

and that, though he had expreſsly given him an eſtate for life in 
the deputation. Vide Hob. 13. Ao. 856. 39. H. 6. 34- Anda 
deputy or fervant may bring a greater miſchief than this comes to 
upon his principal; for if one has an office of inheritance, in its 
nature forfeitable for ſuch and ſuch offences, or miſdemeanors, 
and he puts in a deputy who commits ſuch ats as would be a 
forfeiture in the principal if he had done them, he ſhall forfeit 
the office for his principal. 39. H. 6. 3+ 


(a) See the cafe of Stone v Cart- him in the ſervice of his PORN but 
wright, that no act on lies againſt a ftew- the principal, or thoſe actually emploxed, 
ard, manager, or agent, for damage done are ovly liable. 6. Term Rep, 411. 
by the negligence of thoſe employed by 8 | 


N 5 The 


dent to it then remains ſo Rin. And fince the ſubject i is depriy. 


A ſerrant not for a ſervant or de eputy, quatenus ſuch, cannot be charged for neg- 


<2. Las a4 - 


PP” et 9. 7” i. 


_— d 


SS TP ww . 
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Faſter Term, 13. Will. 3. In B. R. 


The caſe in Dy. 238. to my great wonder has been quoted by my Lave 
Brither GoULD as an authority for him, for it is directly again . 7 
kim; by the 3. Hen. 6. c. 3. any cuſtomer that ſhall conceal any Cor res. 
of the king's cuſtoms due for merchandize, ſhall forfeit treble | 
the value of the merchandize; and by the ſtatute of 1. Eli. c. 11. 
the cuſtomer of any port may make a deputy for the cuſtoms of 
y creek belonging to that port; and a deputy fo appointed had 
concealed the cuſtom, and the principal, ignorant of this fraud, 
certifies his account into the exchequer, without taking notice of 
this fraud, or the cuſtom due for the concealment ; and an action 
brought againſt the principal, and adjudged it lay; and what is the 
reaſon thereof, but becauſe the principal ſhall anſwer for his 
tkputy? And where it is ſaid, that the deputies of the poſt-maſter 
by the act have power to make deputies, and they are to have 
ſcrrants, who are to act under them, that makes no matter, for 
the principal ſhall anſwer for all the neglects, not only of the 
deputies he makes, but alſo of that deputy's deputy and ſervants, 
and ſo down; for he ſhall be anſwerable for every act of them, 
that ſhall tend to the prejudice of another in their deputation. 
But that is not this caſe; for Breeſe, in this cafe, through whoſe 
negle&t this letter has been loſt, was immediately put in by the 
defendant himſelf ; though if it were by his deputy or ſervant, it 
had been the ſame, | 


My Brother Po wis ſays, they are all fellow-ſervants ; that is, 
tie poſt-maſter and letter- carrier, becauſe they all receive their 
{aries from the king, though retained and put in by the defen- 
cant; and compares them to a ſteward and ſervants of a noble- : 
man's houſe. But I anſwer, that they are paid by the king as 
deputies and ſervants of the defendant; and there is no diverſity - 
but in the manner of paying * them, for they are under the com- L 490 1 
mand of the defendant, and to act according as he directs ; and it | 
was intended by the act, that he ſhould pay all his ſervants out of 
his ſalary ; and if he agree with the king to have ſo much clear 
for himſelf, and that the king ſhall pay his ſervants, they are no leſs 
tis ſervants becauſe the king pays them; and if they be not his 
ſervants, what becomes of the defendant, who is by the act to 
manage the office by him and his deputy, and ſervants? and if he 
let people manage it who are not his ſervants, and over whom he 
has no power, and they imbezil goods or other things, ſurely the 
cefendant ſhall anſwer for it, for he does not manage the office as 
tie ſtatute directs; and his letting people in that are mere ftran- 


gers, that ought not to be there at all, ſhall not excuſe him from 


neglect or other miſchance. 


But now my Brother has found out a better employment for 
tim, and compares him to a captain, and his deputies and ſervants 
to the ſoldiers of a company, and as the Captain ſball not anſwer 
for the valour and courage of his ſoldiers, ſo neither ſhall he for 
the care and diligence of bis ſervants. I AM oF OPINION, that 

Vol. XII. | ” KK | if 
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Laxz 
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Sin ROBERT 
Cor re. 


Eaſter Term, 1 3. Wil 3. in BF. 


if any particular perſon ſuffer a particular prejudice by the want 
of courage of a ſoldier, whom the captain takes in by his os 
election, he ſhall have an action againſt the captain for it; a 
that is not the caſ:: for where a truſt is put in one perſon, and 
another, whoſe intereſt is intruſted to him, is damnified b. the 
neglect of ſuch as that perſon employs in the diſcharge — oa 


5 truſt, he ſhall anſwer for it to the patty damnified. And the ea 


*[ 491] 


> 


of a maſter of a ſhip is much more like that of a captain than the 
preſent; and yet he ſhall anſwer for the neglect of his ſeamen, and 
It is not his captainſhip will ſave him; and he ſnall anſwer for a 
robbery committed on him on land, and for neglect of his men at 
fea; though he ſhall not be anſwerable for a robberv on the ſea, 


And it ſeems plain to me the act intended he ſhould be anſwer- 
able for all the letters and packets they ſhould receive, and for the 
default of their fervants. For firſt, it has given the whole power 
and government of the office to the maſter-general ; and as this 
care is delivered to him, ſo nobody is to intermeddle but he, and 
ſuch as he ſhall intruſt; and if this act were faid to create this 
office as a new office, notwithſtanding the action would lie; for 
when an act erects a new office for the benefit of the ſubject, under 
the ſame circumſtances with other ofaces, in which the * ſubjed 
has an intereſt, in reſpect whereof the perſon exerciſing them 
would be liable to an action for the default of his ſervant, it muſt 
be preſumed the act deſigned the new officer ſhould be liable; for 
why elſe ſhould they make it fo like in reaſon ? And in this caſe 
he is intruſted with the intereſt of the ſubject as much as the 
ſheriff, or other officer of juſtice is; and the act directs the letters 
ſhould be fent with ſafe diſpatch; and who is to do that bu the 
poſt- maſter? | +4 


Further it appears, that it was the deſign of the ſtatute, that he 
ſhould be anfwerable for the default of his deputy; and for that 
conſider theſe two clauſes. FIRST, © I hat the poſt maſter and 
&© his deputics, and no other, ſhould find horſ-s; and if tarough 
<« default of polt-maſter, any perſon ſhail fail of getting hotks, 
et jn all ſuch caſes the maſter ſhall forfeit five pounds.“ Conſidet 
the words, “ and if through detault of the maſter,”” not of his 
deputy; which ſhews they intended, that if any fault be, that it 
ſhall be reckoned that of the maſter. For if one that rides poſt 
cannot be furniſhed with horſes, who ſhall forfeit the five pounds 
for every default? The maſter, and not the deputy ; and then ſurely 
the default of the deputy is the default of the matter ; and this ap- 
pears plainly by this branch of the act. 


Tt is objected, that this will ruin the office. But I think the 
contrary; and that it will be the means to have the office well 
kept; and will make them more careful to do their duty, and to 


diſcharge the truft repoſed in them. But it is objected, that one 


may chooſe whether he will ſend his letter by poſt or not, for ie 
may fend a meſſenger of his own; and that is true; yet it * 
© | þ excuſe 


| Faſter T erm, 13. Will. 3. In B. R. 


excuſe for the defendant; for if there be ſeveral inns on the road, 
and' yet if I go into one when I might go into another, and am 
robbed, or otherwiſe loſe my goods there, the election I had of 
ling that, or any other inn, ſhall not excuſe the inn-keeper. So 
here, the plaintiff had election to ſend by the poſt or meſſenger ; 
and if he ſend by poſt, and that there is default in him, he ſhall 
have his action. And he cannot ſend by the meſſenger with ſpeed, 


Lawe 
againſs 
Six Ros EAT 

Cor ren. 


2 by the poſt; and ſpeed was one of the benefits deſigned by the 
ſtatute to the ſubject; and it took away the advantage he had of 


ſending by a ſpeedy meſſenger before, and ſo would put him in a 
worſe condition, which never was the intent of the act; and as to 
the ſmallneſs of the præmium, there is nothing in that, for the law 
thinks it a reaſonable reward; and if one do not like the conditions 


of an office, he may let it alone. 


* Then as to the clauſe in the patent, that the defendant ſhould 
not be anſwerable for any neglect, but his own immediate neglect; 
it muſt be intended only in relation to the management of the 


| revenue, for which they are to account to the lord treaſurer, or 


to be againſt law ; for it is not a grant by letters patent, that ſhall 
deprive the ſubje& of the benefit given by the act; for the poſt- 
maſter is to act according to the ſtatute, and not according to the 


letters patent. And where it is ſaid, that they ſhall from time to 


time obſerve ſuch directions as are ſent to him under THE SIGN 


MANUAL if any ill conſequence happen by ſuch an obſervation, 


they are not excuſed; I ſay then, that this clauſe, that they ſhall. 
not anſwer for miſcarriage of ſervants, or any but their own, may 
have this effect, to exempt them from any miſmanagement of the 
revenue of the office ; becauſe that being the king's, he may order 
that as he pleaſes. But that clauſe in a patent ſhall never deprive 


the ſubject of his benefit ordained for him by the ſtatute, though 


it were with a non ollante, when non obſtante's were in their ut- 


molt vigour. | 


So for theſe five reaſons I hold the action lies: 


Fiesr, Becauſe it is a public office, intruſted to them by par- 
lament, for the profit and. benefit of the ſubject, which in its 


nature requires care and diligence, _ : 


SECONDLY, Becaule the defendant has a reward for his care at 
the expence of the ſubject. 


* [492] 


TairDLy, The ſame reaſon holds to charge them in this caſe 


as to charge carriers, inn-keepers, and ſuch like, videlicet, the 
great inconvenience which would otherwiſe enſue, by reaſon of 


the dangerous temptation and opportunity they would lie under to 


imbezil goods intruſted to them, without poiſibility of proving a 

particular neglect. 15 : 
FoukTHLY, They are within the meaning of 12. Car. 2. 

liable; and if that were not ſo, in this caſe defendant would be 


liable by his acceptance, | | | 
| K k 2 FIFTHLY, 
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2. H. Bl. Rep. 238. Tidd's Pract. 676. 1. Sellon's Practice, 530. 
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* Eafter Term, 13. Will. 3. In B. R. 


Laxr FrrTHLY, They might ſend theſe things by other meſſengers 
2 gan before the ſtatute, againſt whom an action would lie for miſcar. 
i= ROBERT riage, Which is taken from them by this act; which being de. 


ORs ſigned for their benefit, it muſt be intended in reaſon that the 
ſtatute leaves them a like remedy, Theſe are my reaſons, and 1 
| do not ſee any to the contrary. —  - 8 
Ni py 8 
Caſe 797. * The King again/t Stukely. 


If a coroner in gTUEELY was coroner of Der/:t/hire; and a perſon having kill. 
taking an inqui- ed himſelf, as there was reaſon to believe, feloniouſly, for that 
„ ere Aude he had made a formal will juſt before; and this coroner having 
3 ju. {worn the jury to inquire, finding the evidence given very ſtrong, 
rors ſworn, in took off ſome of the inqueſt. | 

order to find the Hor, Chief Juſtice. It is not ina Judge's power to take of 
* a juryman after he is ſworn: and though this coroner be a wezk 
Court will grant filly man, yet that is no reaſon why there ſhould not be Ax Iv. 
an information FORMATION againſt him; for ſuch men muſt learn they muſt not 
agzinft him, and thruft theui ſelves into offices. The return of the inquiſition find- 
order 2 ne ing the deceaſed non campos, not being filed, it was quaſhed by the 
bs nah Court. Hor, Chief Fufiice, cited a cate of one Tombs, who had 

, 3 7 


S. C. Holt, 167. killed himſelf at Highgate in the year 1055, and the inqueſt was 


* 496: 5 ſet aſide for practice. And he ſaid, if there be a new inqueſt, it 


1. Mod. 32. mult be by thoſe that had the view of the corpſe. | 
Carth. 72. 1. Vent. 181. 352. 3. Mod. 80. 100. 238. 1. Salk. 150. 3 Hawk. P. C. ch. {. 56 
1. Stra. 69. 1. Hale, 415. 2. Hale, 59, 69. 1. Bac. Abr. 496. 


Acc Anonymous. PR” 
Bail may plead He. Chief Juſtice. The bail to the action may plead an 
13 S uſurious contract, though be be not privy to it. 
A. Feria! plea is And a ſpecial plea is no pl-a till it be paid for; but if the party 
| til paid accept it, without infiiting upon tnat, it will be well (a). 
1. Sellon's Prat, 327. 2. Strange, 1260. — 4 | 
| (a) See Anonymous, poſt. 496. 


Caſe 799, How againſt Acton. | 
Rule for judg- PER CURIAM. If there be a rule for judgment in one Term 


ment. it muſt be entered before the ein- day of the next Term; of 


x. Stra. 639. elſe they muſt go over to the next [erm by continuance, and enter 
6 Mod. 59. 191. ; of th : SEE 2; 
DF Ns f the ſecond Term 
695. 1. Sellon's Practice, 497, 498. 


Caſe 800. . Anonymous. 2 — 
1 eee | PER CURIAM. Upon coſts being taxed by the maſter, upon 
Akachaunt Aft Order of reference of an attorney's bill, if the coſts be not 
goes. ' paid, an attachment ſhall go. | 


Anonymous 


Eaſter Term, 13. Will. 3. In B. R. 


Anonymous. | | Caſe 8or, 


: 4 5 
ER CURIAM. If a witneſs, which is not likely may be had Pepoftions 
P at a trial, be examined befhre a Judge, and eroſs- examined by ae * N 
he other party, and his depoſitions put in writing; yet if at the man „ 


dial it be proved, that the party might have him there, his depo- if the deponent 


tions are not to be read (a). | can be ſubtere 
. SLID 155 nated. : 
il () See Benſon v. Olive, 2. Stra, 236. Baker v. Fairfax, 1. Stra. Bull. N. P. 239, 
0 5 5 Bunb. 248. Tilley's Caſe, Salk. 101. N 
at | | 
ing | * [494] 
185 | * Anonymous. TEE Caſe 802, 
or | PON uo io to eftreat a recognizance, the other ſide ought Recognizance, 
1 to have notice. TE 
20k . . 5 
2 The King againſt Eller. : Caſe 803. 
Ne | TTOLT, Chief Fuftice. If an innocent perſon receive money Money paid on 
ad : thi f the f 7, a forged autbori- 
upon a forged note, not knowing anything of the forgery, it h be reco. 
2 js no crime in nim; but he ſhall anſwer for the money ſolely (a). Nb. 
But receiving money upon a forged note, knowing the forgery, Publication of 
55 is 2 publication of the forgery. 4 8 forgery. 


(a) See Jacob v. Allen, 1. Salk. 27. Robſon . Eaton, 1. Term Rep. 59. 
Pond v. Underwood, 2. Ld. Ra,. 1210. Allen v. Dundafs, 3. Term Rep. 125. 
Creenway v. Hind, 4. Burr. 1986. Cheap v. Allen, 3. Term Rep. 127. 


| | Anonymous. | Caſe 804. 
HOL, Chief Juſtice. If writ of error pending, the plaintiff Executionpend 


die, and execution be taken out without acquainting the ee muſt 
Court therewith, it will be ſet aſide for irregularity; ſecus if the h. Court of 
Court be appriſed of it. - e Tidd's f 
719. 721. 1. Stra. 301. 2. Stra. 1241. Sellon's Prat. 544. 


Weſt againft Chamberlain. Caſe 805. 
N DEBATE concerning evigence to be given about the corpo= Where original 


ration of Tiverton, Is eridence, OS 
| | py is. 
PER CURIAM, Wherever an original is evidence, a copy of 
that original will be evidence too (2). 


{a) See accordingly Gibert's Law of £593. rern. Birt v. Barlowe, Dougt. 271. 
Evirence, zd edit. 48. Lynch v. Clerke, Tillard v. Shebbear, 2. Will. 366, 
1 lk 154. Rex v. Gordon, Dough — is | 
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execution. 


Eaſter Term, 13. Will. z. In B. R. 


Leave to inſpect AND IT WAS ALSO DIRECTED, that the adverſe party in this 


— caſe ſhould have ſight of the corporation books, and leave to take 
books. copies; but not that the books themſelves be produced (a), 
(a) Under what circumſtances the 1223. where all the caſes upon this ſub. 
Court will grant inſpection of books, ſee ject are collected and arranged under 
Mr. Nol an's note to the cafe of Rex v. their reſpective diſtinctions. 
The Hoſtmen of Newcaſtie, 2. Stra. | 
Caſe 806. | Anonymous. . 


Action againſt a HOT, Chief Fuſtice. An action will lie againſt a ſheriff for 
ſheriff. not returning goed iſſues upon a diftringas. 
See Raban v. Plaiſtow, 3. Burr. 2725. and 10. Ges. 3. c. 50. 


ER. = Holm againſt Hunter. | 
Goods taken on JN TRESPASS for taking goods, the defendant juſtified. by a judg. 
a leuari cannot I ment in a court- baron, and that the goods were taken by 2 
be delivered in „n gri, and delivered to him, being plaintiff, in execution. To 
this there was a demurrer. | 

Judgment was given for the plaintiff ; for that goods fo taken 
cannot be delivered in execution, but pertiaps they might ſel] 
them, and fo raiſe the money, or have appraiſed them. 


Proceſs of a Another doubt was, whether a d:i/tringas, and not a levari, was 
court - baron. not the proper procels. | | 


Qu. If a court-THIRDLY, Whether a manor, quatenus a manor, has a court- 
baron can hold baron to hold pleas; it is * true it has ea nomine a Court-baron ta 


Gilb. Ex. 28. 


| pleas. | have ſuit, but it was doubted whether to hold plea without pre. 
*[ 495 J ſeription. n | 55 | 
Caſe 808. | Homes azainft Barneham. _ 
A bond for gua- DEST UPON A BOND Conditioned for the payment of twenty 
dragizta liberis is pouncs. Upon gyer it appeared to be “ firmiter obligari u 
* Dh « quadraginta liberis, yet the plaintiff had judgment. 
2 . - - : 


147. Hob. 119. Cro. Jac. 146. 338. 10. Co. 135. | Cro. Eliz. 896. Yelv. 225. Jones, 366. 
Salk. 462. 2. Lev. 166. 5. Com. Dig. Oblgatian * (B. 3.). Shepherd's Touchſtone, ch. 21, 
p 369, 370. and 4. Ces. 2. c. 26 a . | 


Caſe 80g. Toſen againſt Skipper. 
Suit in the ſpi- J ZBEL in the ſpiritual court for calling a woman ** nere; 
ritual court, tor and a prohibition was moved for upon a ſuggeſtion of the 
TE 5 8 cuſtom of London to punith whores, and that the words were ſpoke 
ve in London; and it was granted. And it was faid, that the way of 


rolübited. ; ; < ne v 
＋ Car 110, Proceeding againft whores in London, is by information in the 


2. Roll. Abr. mayor's court (a). | 3 
297. I. Sid. 404. 1. Mod. 2 1. 1. Vent. 7. 61. 220, 2, Lev. 63. Bunb. 260. 312. 1. Sta. 


555. 2. Stra. $23, Fort. 347. 4. Burr. 2033. Cowp. 422. 2. Term Rep. 473. 6. Com. Pg. 
20 Prohibition” (G. 14.) 8 G | 3 
(«a) But fee the caſe of Argyle v. 347. S. C. cited 3. Atk. 52. Blat- 
Hunt, 1. Stra. 187, 188. S. C. Fort, quiere v. Hawkins, Dougl. 5 PG 


Faſter Term, 13. Will. 3. In B. R. 
Palmer againft Staveley. 7 Caſe 810, 


ake NDEBITATUS assUmPsIT. There were two counts; and 4ſurzſc for mo. 
| after verdict and general damages, it appeared that one of them = _ bes. 
fub. was for money received to the defendant's own uſe; and thou h it 2 — 5 yo 
nder emed to be a flip of the cierk, yet the Court held it fatal. | ide verdict. 
- zomen 1. Mod. 92. 1. Sid. 306. 2. Keb. 615. (a), S. C. poſt. 5 10. 
. S. C. Salk. 24. S. C. Comy. 115. 4. Bac. Abr. 96. 
(a) See 5. C. poſt. 510. cexrra. and Noſworthy v. Wyldeman, 1. Mod. 42. 
for Anonymous. ; 5 Caſe 811. 
N information was filed againſt the defendant who ſet up a Information, 
lottery, and afterwards ran away without drawing it (a). Poſt. 517. 
a) But ſee now reſpecting private lot- 18. Geo. 2. c. 34. 3 22. Ces. 3. C. 47-3 
| teries, 10 & 11. Will 3. C 17. ; 9. Ann. 27. Ges. 3. c. 1. and the deciſions there- 
g. c. ö.; 10. Arm. c. 26. 3 8. Geo. 1. c. 2. on collected 2. Hawk. P. C. 7th edit. 
2 9. Gee. 1. c. 19 5 6. Gas. 3. 6 35-3 ch. 92. page 493 iO 523- 
0 12. Ges. 2. c. 28.; 13. Geo. 2. C. 19. 5 


Anonymous. Caſe 812. 


HOL, Chief Juſtice. Upon a conviction of forcible entry, Juſtices on view 
I the juſtices ought to commit the offender, If they find force, of forcible en- 
they are upon the view to remove it, and commit the offender, may com- 
but not to award reſtitution without inquiſition; and this they Ri , 

; . x K reſtitu- 
may do though the entry be peaceable, if the detainer be with tion. 
force, in which caſe they may convict the offender upon the view. Sid. ; 56. 

1. Keb. 88. 1. Vent. 308. 2. Hawk. P. C. 7th edit. ch. 64. f. 49. 


> *[ 496 J 
* Atficld againſt Parker. | Caſe 813. 


Ih AN ACTION againſt an executor or adminiftrator, if he plead Executor muft 
twenty judgments, he confeſſes aſſets for above nineteen of are all the 
tem; and yet they muſt at their peril plead all the judgments in s 28 4 
force againſt them; for if they fail in one of them, they ſhall never him. 

after take advantage of it, for the ereditor ſhall have judgment to _ . 55 
execute when aſſets come. And if the executor plead not all his Ante, 1 — 8 
judgments, he loſes the right of preferring them, and may be 411. : 
charged in a devaflayit for thaſe judgments he has omitted to 

plead; of which ſee a caſe well reported in Hutton, for the 

pleading of the judgment is a protection of the aſſets which you 

have or may have, until the judgment be farished. And if one 

pleads five judgments, and one of them be falſe or fraudulent, you 


are ſaddled with the whole debt. Per Hol x, Chief 7 uſtice, and 


GoULD, Juſtice. | 
| The King agaiaſt Atkinfon, Cate 814. 
ER CURIAM. There cannot be a melius inguirendum where Malus inquiren- 
* the inquiſition was virtute ici. | dum cannot be 


þ » 8 . | where the it 
. quifition is wirtute offci—Ante, 493- 
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Eaſter Term, 13. Will. 3. In B. R. 


Filng the ir gui- An indictment was againſt the coroner for practice to find 3 
fition ſtayed ul £1 de ſe non compos, and iſſue joined upon the fact; and the in. 


- quiſition being brought hither, THE CouRT ſtayed the filing 
thereof till the ifſve upon the indictment was tried. 
And PER CUR1am, It is a crime in one to take upon himſelf 
an office he does not underſtand. 
Caſe 815. Anonymous. 


Plea not paid for HOL, Chief Fuſtice. When the defendant's attorney brings 
zs a nullity. a plea to the plaintiff's attorney, and does not pay, the other 


Ante. 493. | if no 
„ proceed as if no plea was tendered. 


389. But now no judgment ſhall be figned for non-payment of iſſue money, but it ſhall remain to 
be taxed as part of the coſts in the cauſe. Rule C. B. H. l. 35. Ges. 3. 2. H. Bl. Rep. 384. Same 
Rule B. R. Hil. 35. Geo. 3. 6. Term Rep. 218. be. 


Caſe 816. Selby againſt Bank. | 
A cuſtom not to PPROTHERICE moved for a prohibition to the ſpiritual court, 
pay tithe for the libel being for tithe hay and lamb, upon ſuggeſtion, as to 
wy oh Jeg "4%. the hay, that it was cut in a certain waſte within fuch a manor; 
Fugue is in Which manor there was a cuſtom, that anything employed for 
void. So a!fo is foddering of things titheable ſhould pay no tithe, and avers that 
a cuſtom not to the hay for which, &c. * was employed in foddering of {heep, 
pay tithe of As to the tithe lamb, it was ſuggeſted that there was a cuſtom, 
ns bare gn that for all the lambs that were yeaned there, for what time ſoever 
27 g ey n the ewes were fed there, the tenth lamb ſhould be paid for tithes; 
conſideration of in conſideration whereof they were tithe-free for lambs of ewes - 
paying the tenth that fed, bur did not yean there. And he relied o 1. Rell, Ar. 
lamb yeanet 648. where ſuch a cuſtom as to the ſecond point was held good, 
. 5 e becauſe, as he ſaid, it was more than was due for tithes of lamb 
for ary time Of common right; for he ſaid the tenth lamb of common right 
throughout the did not belong to the parſon in whoſe pariſh they fall; but regard 
Year. u ill be nad to the place where the ewes are fed, and the eccle- 
4 4971 ſiaſtical court will make equal diftribution between the pariſhes 
were they were fed, and where they yeaned, which is excluded 

by this 7022s. 

CueSHIrE contra. The ſuggeſtion is a plain non decimani 
to pretend to pay no tithe hay, becauſe he feeds his ſheep with 
it; and cited 1. Roll. Aör. GSO. 2.Cro. 47. Meer, 683. Mar. 
ner's Caſe. And as to the lambs, it is very unreaſonable, for thus 
by removing the ewes into another pariſh when they begin to 
yean, the parſon is ouſted of his tithes, though they fed all the 
year before in his pariſh ;- or ſuppoſe nine fall, he ſhall have no- 
' HoLT, Chief Fuſtice. Of common right tithe lamb is payable 
where they tall, but by canon law there is a regard to be had to 
. the place where they were engendered and bred. And your cul- 
Hay is a predial tom for hay is void, for hay is a predial tithe ; and though you 
Abe; ſo corn. feed your cattle with it, yet you ought to pay tithe, Of wood 
| . 1 . 27 pen 


? 


of pail and plow, ſhall not diſcharge you of a charge to which you it. 


keceived with him. 


Eaſter Term, 13. Will. 3. In B. R. : 


ſpent in an ancient meſſuage for huſbandry, one may preſcribe a Sur 
yon decimando, for that former!y tithe was not paid for wood; but 2 
you cannot lay ſuch a cuſtom {or corn, tor corn is a precial tithe, 22 
but tithe wood) is ſettled by act of parliament, to be paid only 
where it was uſually paid : So that if there was a cuſtom before, 
the ſtatute does not take it away; and beſides, you have not faid 
that the hay was fodder to cattle employed in huſbandry, but only 
ſay that the tithe will be the better for it. And by the common By common law 
Jaw paiturage is as much tithable as hay, but the difference is paſ- ee * 
turage being taken by the mouth of cattle, but the hay is tithable much tithable ag 


before it is ſevered from the ground; paſturage ſhall pay no tithe, 13 


but the cattle that feed it ſhall ; but cattle of pail and plow ſhall pay 
no tithe if you feed them upon paſture all the year long ; and the 


reaſon of that is, for that becauſe they are as tools of huſbandry, 


by which tithes are * meliorated. And no tithe is originally due *# 498 ] | 


by law in that caſe, but tithe is originally due upon mowing of 


the graſs z and your ſubſequent application of it, though to cattle Tithe hay is due 


on the mowing 


were liable before upon the mowing. And the graſs is tithable 
only in reſpe& of the feeding, that is, the uſe and application 
makes it tithable; and for that you cannot have any other tithe 
than from the profit of the cattle that do feed it, And as to the 
other point of the lambs, one tithe in ſpecie cannot be a diſcharge 
of another tithe in kind ; and though, as I ſaid before, tithe lamb is 
to be paid where they fall, yet by the received canon law there is 
regard to the place of feeding; and Marſh, 79. 1. Mod. 239. 
were cited. _ | 


- 


And after conſideration THE CourT declared at another day, 
that no prohibition ſhould go in either part ; for as to the lambs, 


it is a dangerous cuſtom, becauſe eaſily converted into fraud, by 


taking the ſheep away in yeaning time. And the other point is 
clear upon the cafe put out of Cro. Fac. c. and after-math of 
common right is tithable, and ao prohibition. PER TOTAM 
CURIAM. „„ ER 
NoTEe, per HoLT, Chief Juſtice, hic. One is not bound to 
pay tithe lamb it he has any number under ten, becauſe they are 
entire things; but it he has nine pounds of wool, he ſhall pay tithe 
4 it, viz. by an inferior weight, as by ounces, for that is divi- 
e. _ ; > e N 580 4 


The King againf Dillon. : Caſe 817. 


Noriginal order of ſeſſion was made upon him for diſchar ing Seffions maydiſ. 
his apprentice from him, purſuant to the ſtatute of 5. F; liz. charge an ap- 
e. 4. {. 35. and ordering him to refund ſome of the money he had Prentice, and 


order money re 


And FIRST, It was objected, they had no power by the ſtatute funded. 
to order refunding of money, but only to diſcharge the apprentice- S. O. Salk. 67. 
e . | 2 ſhip; 8. C. Holt, 6s. 
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Faſter Term, 13. Will. 3. In B. R. 


Tut Kixs ſhip; and that upon inrollment of the diſcharge the indentures are 


agent defeated. 
Dit Lox. 


But iT was RULED, that clearly they bans power to award x 
reſtitution by neceſſary conſequence ; for ſuppoſe he had brought A 
conſiderable ſum, and had ſerved but two months / (a). 


An order of fef- SECONDLY, It was objected, that they had no power to make 
Hons muſt ſtate an order, but upon appearance of the maſter upon a ſummons, 


_— - 4 which is not ſhewed to have been here. 


eden The words are indeed, © that they ſhall . a 
ct on appearance z” but it were hard to conſtrue it that they ſhall 
0 [ 499 } * not meddle if he will not appear, for then he would take advan. 
tage of his own wrong ; but it ought to appear that he was ſum. 
moned or warned to 2ppear (b). 


Seffions may THIRD EXCEPTION was, T hat it appeared this was originally 
e an __ begun at the ſeſions, whereas they have no juriſdiction till after 
nal order to di- 
ene ae application to tae principal . of the corporation, or to a 
prentice. juſtice of peace. 

And af this opinion was HoLT, Chief Tuftice'; but upon con- 
Vide 2. Vent. f: :deration, becauſe the precedents went the other way, he gave 
175 way to them; and the order was confirmed (c). | 


(a] See accordingly Rex v. Johnſton, (el It is a point not now to be dif. 
poſt. 553. S. C. 1. Salk. 67. Hawkſ- puted, but that the ſe ſſions have an ori- 
worth Hilary, Saund. 315. 1. Mod 2. ginal juriſdiction to diſcharge apprentices. 

Rex v. Armies, Conſt's Poor Laws, 515. Rex v. Davie, 2. Stra. 704. Rex v. 
pl. 731. Ditton's Caſe, 2. Salk. 490. Gill, 1. Stra. 143. Ser Uo 1. Conſt's 


(5) Rex v. Gill, 1. Stra. 143. F. L. 573. | 
„„ The King again Orbe vill. 
indictment fora CYRBEVEELL was indicted for fraudulently, unlawfully, and for 
cheat notquath- N wicked gain to himſelf, procuring another to lay money upon 


ed on motion. 


ſuch a match (a); and though it had many apparent faults in it, yet 


s. c. 6. Mod. being a cheat, THE CourrT would not quath it upon motion (2). 


42. 
2. Show. 341. 6. Mod. 61. 105. 35. 2. Hawk. P. C. ch. 61. 


(a) See Rex v. Young, 3. Term Rep. 98. (5) See 4. Com. Dig. © Inditment”(H.). 


Caſe 819, , | Anonymous. 
In fire facies in DER CURIAM. In the caſe of Procter v. Johnſon there i 
2 hs P this diverſity between a ſcire facias upon judgment in As 
utle maybe con- and in ejectment; for 1 in the laſt the ca hay controvert the 
W original title. 
. T be 


Eaſter Term, 13. Will. 3. In B. R. 


The King againſt Raw. Caſe 820. 


F impertinent interrogatories be put to a perſon who is ordered Non-pertinent 
1 to anſwer interrogatories, his way is to demur to them; for wegen 
there is no way but to anſwer, or to demur. And there ought not 
to be an interrogatory leading the party to a penalty, 
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Anonymous. Caſe 821. 1 


P* RK ER moved for an attachment againſt an officer for exe- Crrtiorari muſt 
cuting, by diſtreſs, an order of juſtices for levying of money 2 be- 
for repair of a bridge, after tae order was removed by certiarari. — cone 
Hor, Chief Juſtice. There never is any formal allowance of Ye. : ee 
a certiorari below; but to bring one into contempt, the diſtreſs es *7- 3% 
muſt be after the certiorari preſented below; and if a warrant , 73 K. 148, 
were delivered before that time, the way had been, upon producing 149. 

the certiorari, to get a ſuperſedeas of it, and deliver it to the officer, 2. Salk. 564. 
or elſe he cannot be in contempt. | | 
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*[ 500 ] 
* Dillon againſt Crawly. Caſe 822. 


PRROR of a judgment upon a demurrer to evidence in the An indoriement 
common pleas, the witneſs to the ſealing and delivery of. a by the party to 
deed, being ſubpœnaed, did not appear. But to prove it the party's — —— 
deed, they proved an indorſement made by him thereupon three viſoes in 9 
years after; reciting a proviſo within, that if he paid ſuch a ſum expreſsiy on 
| the deed ſhould be void, and acknowledging that the ſaid ſum was ing it to be his 
not paid; and a fine was levied of the very lands mentioned in the _ * 1 
deed to Crawly, and by the indorſement he expreſsly owned it to ED 
be his deed ;z and upon this the deed was read. | ſubſcribing wit- 
f | 5 . | 4 | neſſes, that it is 
And now it was objected, that this was not good evidence, be- his derd. 
cauſe not the beſt the nature of the thing could bear, but only cir- S. c. Holt, 29g. 
cumſtantial; which never ought to be admitted, where better ma | 
be had ex naturd rei, becauſe circumftances are fallible and doubt- 
ful; and it is upon this reafon that a copy of a record is good, be- 
cauſe one cannot have the record itſelf; but a copy of a copy will 
not do. Upon non ęſt factum to a bond, one of the witneſſes being 5 
ſubpœnaed did not appear; and it was offered to prove that he 
owned it his bond, but denied, © - | £ 


* 


Hol r, Chief Fuſtice. Can there be better evidence of a deed 
than to own it, and recite it under his hand and feal ? 2 
ET PER TOTAM CURIAM, Judgment was affirmed. 


How 


Eaſter Term, 13. Will. 3. In B. R. 


Caſe 823. | How againſt Acton. 1 
Writ of enqui- LI OLT, Chief Juſtice. If plaintiff delay the executing . 
_ or it of enquiry, till a year after the interlocutory judgment, he 
See ten + cannot do it afterwards without a ſcire facias. | 


l ; 1 3 "59 2 N * A * 
r . ef FFC 1 * 
of l : e to - - 
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e 


Burdus, Stra. 
110. 
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Caſe 824. | |  Reek againſt Thomas. 


Aden niſtration DEST UPON A BOND by adminiſtrator durante minoritate of 

—— one intitled to be adminiſtrator as reſiduary legatee; averring 
en, Womgg wes that the fail perſon was under twenty-one years; the defendant 
venteen, of ad. deinurs, - becauſe, as appeared by his averment, his adminiſtration 
miniftrator at as determined, or at leaſt might be ſo; for if the legatee were of 
twenty one ſeventeen years of age, though under twenty-one, as it was pre- 
Ante, 438. tended, the adminiftration of the plaintiff would ceaſe; like to ad- 
* { 501 } miniſtration durante minoritate of an executor. | 


8. Co. 29. | i JAANE, | . | 
4 Sid. 18 5. * But iT WAS RESOLVED, that there is a great difference as to 


2. Leon, 74 this point, between adminiſtrator during the minority of one inti- 

1. And. 34 tied to be adminiſtrator as reſiduary legatee, or other perſon, and 
0 * when it is during the minority of an executor; for in the laſt caſe 

Skin. x55. the adminiſtration determines immediately upon the executor's ar- 
3. Peer Wms. riving at ſeventeen, and the infant is zpſa face executor before to 
79. all purpoſes, but to bring action. But in the other caſes the 
| ods e adminiſtration does not determine till the legatee or other per- 
Ben .). ſon's age of twenty-one 3 and there muſt be an act done before 
5. Com. Dig. the legatee is intitled to adminiſter ; and this is the practice in 
« Pleader © the ſpiritual court; vide Athinſan v. Carnifh (a), and Dubois v. 
(z P. 11). Dubois (b), e 


So NOTE the diverſity; for when it is granted during minority 
of ſuch a one executor, that is during his minority guatenus exe- 
cutor, which is till ſeventeen ; but when it is during minority of 

F. S. or reſiduary legatee, that is till the legal age of twenty-one. 
Pee, 238. And there is an intereſt veſted in the adminiſtrator by act of par- 
85 liament upon the grant of the ordinary; ſo that if it be during the 
minority of one appointed executor, his time to adminiſter is till 
ſeventeen, and when that comes his authority ceaſes: But in the 
other caſe the ſenſe of the word C minority” is left to conſtruction 
upon the act of parliament, and that muſt be according to common 
law of legal age. „ 


Judgment was given for the plaintiff. 
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(a) 3. Danv. 356. p. 9. 5. Mod. (5) Dubois v. Trant, ante, 436. 
395. Comb. 475. Carth. 446. Ante, | NT Oy 
194. Holt, 43. 1. Ld. Ray. 335. 


Anonymous 


Eaſter Term, 1 3. Will. 3z. In B. R. 


Anonymous. Caſe 825. 


ER CURIAM. It has been held once, that if the plaintiff 
| P had been non- proſſed in a former action, that if he began 
gain he ſhould have but common dail; but this has not been 


idee by, but a non prof. in a former ſuit is evidence of a vex- 


atious proſecution. | 


* 


5 Spuraway againſt Rogers. _ __ Caſe 826, 
ACAPIAS was returnable the firſt day of Hilary Term, and the Whether ſuing 
afternoon of that day a writ of. error was brought returnable out 2 writ of 
in cam. ſcacc. the next day. | | | — _ 
HoLT, Chief Juſtice. It has been a vexata gugſtio, whether juperſedeas. 
the ſuing out the writ, or the notice thereof to the plaintiff or his , ven. 46. 
attorney, were what ſuperſeded the execution; if the writ be teſted Salk. 321. 
after return of the cap:as, it does not ſuperſede it. If a capias be 6. Mod. 130. 
out, and execution thereon, and then writ of error, it thall not 
diſcharge the execution. And the antient opinions have been, | 
that a writ of error is a ſuperſedeas from the * actual purchaſing of #* [ 502 ] 
the writ, but that the party ſhall not be puniſhed for executing it 
till notice, but that ſtill it avoided the execution. And if a capias 
be taken out and executed within four days after return of THE 
pos EA, it is ill; ſecus if taken out within the four days, and ex- 
ecuted after; and if there be not four days in Term after return 
of THE Pos TEA, they muſt be made up in Vacation before ex- 
ecution executed. ON BY a | 
Bor NOTE, Clark, the ſecondary, told me, that a writ of error 
was not a ſuperſedeas till a certificate taken out from the clerk of 
the errors and ſerved on the party. Parker v. Moolaſton, 


b. Med. 130. (a). 


(a) S. C. Salx. 3a 1. S. C. 2. Ld. 390. Dudley v. Stokes, 2. Black. Rep. 
Ray. 12 56. 1260. See Sweetapple v. 1183. Lane v. Bacchus, 2. Term Rep. 
Goodfellow, 2. Stra. 857. Smith . 44. Capron v. Archer, 1. Burr. 340. 

Nicholſon, >. Stra. 1186. S. C. 1. Wilſ. Jaques v. Nixon, 1. Term Rep. 279. 
16. Parry v. Campbell, 3. Term Rep. 5 
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Anonymous. 5 Caſe 827. 
\ N INDICTMENT for a riot concluded “ contra formam an indictment 
| et ſtats?” . ä for a riet con- 


THE EXCEPTION was, That a riot was a common-law offence, = * 

indictable independently of any ſtatute; and therefore the conclu- hk 

ſion was ill. N | „ „„ „ 
HoLT, Chief Juſtice, Though it be not made an offence by Cowp. 30. 


any ſtatute, yet divers ſtatutes there are directive of the manner Fo nog 3 
AWK. P. C. 


ch. 25. . 115, 116, 117. and Rex v. Mathews, Hilary Term, 33. G-». 3. Where it is decided, 
that in an indictment for an offence at common law a concluſion ef contra ſermam ftatuti may be 
rejected as ſurpluſage. 5. Term Rep. 162. _ : 

| | of 
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Ante, p. 99. 
* (% See Anonymous, ante, 446. 
5031 „„ 55 

Caſe 828. » Atkinſon againff Morrice. pe 
Condition pre- CTION on THE CASE for ſo much money promiſed for the 
cedent. - uſe of a coach and horſes for a year. 


Eaſter Term, 13. Will. 3z. In B. R. 


Axoxyxous. of puniſhing of it, and that is reaſon enough to make the conely. 
ſion good. As upon the ſtatute of Stabbing, the thing was felon 
before, but clergy is ouſted by the ſtatute; and yet an Indies 
for that fort of felony does conclude contra formam ſtat. ; though the 
ſtatute does not make the offence, for it was felony before; on the 
other hand, an indictment would be well without concluding upon 
the ſtatute in that caſe ; ſo both ways are good (a). So in caſe 
of barretry, you may concluce an indictment © contra forman 
ce ſtatuti, or © diverſorum ſtat. or take no notice of any ſtatute 
at all; for wherever there was an offence at common law, and a 
ſtatute makes a further proviſion of penalty, an indictment for 
that offence may conclude © contra formam ſtat.” or leave it out 
at election. : E 


Caption of n ANOTHER EXCEPTION was, That it was not ſaid in the cap- 


indiament tion, that the jury were © jurat. et onerat. ad tunc et ibidem.” 


1. Keb. ror. | But no heed was taken to it. | 

524. 629. $52- 2. Keb. 367. 2. Jones, 180. See 4. Hawk. P. C. ch. 25. f. 17. and f. 126, that 

the omiſſion of the word oncrat. is not fatal, if there be the word jarat. for that fully implies it. 

An indictment And Hor, Chief Juſtice, further ſaid, that it was not uſual 

for 4 it not to quaſh inditments for a nuſance, riot, or any other public of- 

quaſhable on fence, on motion; but in cafe of petit riots, upon a conteſt of 
right of common, it had been often done. | 


2 Holt, 148. Upon the evidence before HoLT, Chief Fuſtice, at Guildhall, 
2455 Jlorrice agreed to give Atkinſon ſo much for the uſe of a coach and 
horſes for a year; and Atłinſon agreed further with Morrice to 
keep the coach in repair; it was averred, the coach and horſes 
were delivered to Merrice, but nothing of the repair. 


And HorT, Chief Fuſtice, held, upon this evidence, that re- 
pairing was not a condition precedent, and therefore need not be 
averred ; but if the agreement had been, that Atkinſon had agreed 
to give Morrice a coach and horſes for a year, and to repair the 
coach, and that for that Morrice promiſed ſo much money, then 
the repairing had been a condition precedent, neceſſary to be 
averred. And though in this caſe it was not expreſsly averred, 
that Morrice had the uſe of the coach for a year; yet it being faid 
it was delivered to him, it ſhall be fo intended, if contrary be not 
ſhewn of the defendant's ſide. 


And judgment or the plaintiff above. 


Anonymous. 
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Eaſter Term, 13. Will. 3. In B. R. 


Anonymous. | Caſe $29. 


DER CURIAM. Where a whole county is concerned in a Where a whole 
trial, as in an information for not repairing a highway, or a county is con- 
common bridge, the trial ſha}l be by a jury of a- neighbouring mou re: trial, 
county; and a ſuggeſtion muſt be made upon the roll of the cauſe zury of a e 
of its being tried in another county, viz. that it concerns the bouring county. 


whole county (a). by | | 1. Vent. 61, 


| 5. Mod. 197. 

(a) Mayor of Pocle v. Bennett, 3. Burr. 1564. Rex v. Amery, 1. Term 
2. Stra. 874. Mayor of Briſtol v. Proc- Rep. 363. . 8 
tor, 1. Will. 298. Myloch v. Saladine, | 


Vezey againſt o Elnuſe 830. 
PE for goods fold and delivered, againſt q wo- A plea of covers 


man, who pleacs in abatement “ coverture” at that time, We, if in a- 

be plaintiff replies, that ſhe was ſole, and not covert, and con- no gene; if in 
cludes to the country. | | 5 bar, muſt be laid 
; 8 : 1 at -a certain 

It was objected, that the replication was ill; for that it ſhould place. 


have been taken with an ABSQUE HOC, that fhe was covert, and 


not as here, and not covert. And the caſe of Nichols v. Bau (a), © 
and 1. Saund. 21. was quoted; in debt upon a bond the defendant 


pleaded, that the plaintiff was an alien enemy; replication, that he 
was born in England, and not an alien, without laying any place 
for venue but as here; but they could not tell the judgment of 


that caſe. | . 
* HoLT, Chief Fuſtice. If ſuch plea be to a writ, it need no 4 [ 504 1 


venue, but may be tried where the writ is brought; but if it be 
pleaded in bar, there muſt be a replication, and that muſt ſet forth 
the place of the party's birth in England, from whence a venue 
may be; and though precedents be both ways, yet this is a true 


difference, and according to Co. . and HE ſaid, the defendant 


muſt ſhew and prove the coverture; and ſaying in the replication 
that ſhe was ſole, implies the negative of a marriage, as much as 
that ſhe was not covert; and it is the fame as pleading of infancy. 


If this had been a bar, the marriage muſt have been laid at a cer- 


tain time and place ; but being in abatement, it is well generally; 
but even there the huſband's name ought to be ſhewed, that the - We _ 
plaintiff may know whom to have his writ againſt, | Term. 


(a) 6. Will. 3. 


Anonymous. Caſe 831. 

PER CURIAM. Though a declaration be delivered as of a If rules for 
Term before, yet, if the rules of pleading be not out, one pleading be not 
may plead in abatenient the ſubſequent Jerm. e ee 


in abatement. 
Anonymous. 
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Eafter Term, 13. Will. 3. In B. R. 


Caſe 8323 | Anonymous. 
Maſter and ſer- Hr. Chief Juſtice. A lieutenant of a man of war may 


vant, give moderate correction to a leamany, but not wound him, 


See the ae er that is nox moderate coden 
Swinton v. Mol- 


| boy, x. Term Rep. 537. 


Caſe 833. = Anonymons. 


indictment. NDICTMEN TT, concluding ad eee of inhabitants of 
2. Roll. Abr. 83. à certain vill, was W Be the ſpecial concluſion. 

6. Mod. 453. Cro. Eliz. go. 1. Vent. 25. 1. Mod. 107. 1. Saund. 135. 1. Vent. 208. 
2. Hawk. P. C. 7th edit. ch. 75. f. 3. Sayer, 167. 301. | | | 


of 


oo ET Yes Anonymous. 


1 ER CURIAM. A chapel's having facramentals only, makes 


1. Burn's E. I. it not independent of the pariſh, but it muſt have all other 
273. badges, as ſepultures, &c. 
Degge's Parſon's ORs 1. c. 12. Ken. Par. Ant. 5005 591. 2. Noll. Abr. 290. x. Salk, 164, 165, 


EASTER 


EASTER TERM, : ũB 


The Thirteenth of William the Third, 
I N 


The Common Pleas. 


Sir Thomas Trevor, Kut. Chief Jn/tices | 


Sir Edward Nevill, Kut. : 
Sir John Powell, Kut. T7 uftices: 
Sir John Blencowe, Kut. 

Edward Northey, E/q. Attorney General. 
Sir John Hawles, Solicitor General. 


4 
- * 2 4 8 PSY” 


| Anonymous: | Caſe B35. 
HE caſe was debt upon a bond for a great ſum of money; Genet bond 
the defendant pleaded, that the condition was for a parſon's for refignationef . 
reſigning his benefice; and demurrer. | a benefice, good. 
| | . Cro. Car. 180. 
POWELL, Fuflice. IJ am of opinion, that when firſt the Judges 1. Jones, 220. 
held theſe bonds good, if they had foreſeen the miſchief of them, Hutt. 111. 
ney would have been of another opinion; but now that opinion . EE 
has prevailed, and it is ſupported only by the poſfibility that it gy Rape 
may be to an honeſt intent“; as that the patron may have a ſon of 498. 
his own capable of the benefice, or that he ſhould voluntarily re- [ 505 ] 
ſign in caſe of non- reſidence, which may rather argue care in the 5 
patron than any corruption of ſimony; but if theſe were the real | 
motives, why ſhould they not be ſpecially expreſſed in the con- 
dition? But ſuch a bond as this is to refign generally; it may 
be the parſon could not have the benefice without it, he is thereby 
tempted to ſtrain a point rather than be without a living, and the 
common uſe of them is to have the money; and ſurely if the thing 
be fimony, a bond for it will be void. And my Lord Cotes no- 
tion is not law, where he ſays, that ſince the bonds are good, 
there ſhall be no averment of ſimony upon it. The ſtatute 31. 


Eliz. c. 6. makes the church void, and gives the preſenmtation to the 


Vor. XII. 55 | king; 


Eaſter Term, 13. Will. 3. In C. B. 


Axoxymovs. king ; ard ſimony was againſt law before, and ſimoniacal Agrees 
ments were void before that ſtatute, though ſimony itſelf was 
only puniſhed in the ſpiritual court. And he ſaid the caſe of 
Gregory vo Oldbury ſa) was not law, where an averment of its 
being a ſimoniacal contract, and the patron and incumbent are 
privies to it; and if there be any ſimoniacal conſideration, they 
both muſt know it. And he quoted a caſe, where in an action 
upon ſuch a bond the defendant brought the plaintiff by bill into 
Chancery ; and becauſe he could not give a gcod account of the 
cauſe of taking ſuch a bond, a perpetual injunction was granted, 
But here we cannot fet aſide this bend without a ſpecial cauſe 

ſhewed in pleading, which is not done. | 


BIE NcCOWE, Fu/fice. You affign no fimony, but put it upon 
the plaintiff to ſhew none, which he need not do, becauſe we 
cannot intend it to be ſuch, ſince it may be otherwiſe; and here 
is a particular circumſtance. why it thould not be thought ſimony 
here, becauſe it is in a ſum much above the value of the bene- 
fice; if indeed it had been for a ſum of lefs value, it might be in- 
tended perhaps the parſon would rather pay it than reſign. And 
he remembered Frufiice T wisDEN ſaid he had known ſuch a bond 
held good twelve times; fo it would be hard to oppoſe it now, 
there appearing no ſimony in the condition, the defendant not 
averring any. | | 19 5 
And, PowEr and BLEN CO wE, Juſtices, being only in court, 
judgment was given for the plainciff (60. 
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did not return to it after notice, and alſo 


N 


1 . = ow : 
CY e e 0 OT ATE e e =_— — 
n 7 ILY 2 in n 
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Caſe 835. 

A Feri 1 iſ- 
ſued in Hilary 


returnable tres 
Mich. is bad. 


—_ "| A. ” — 
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(5) See accordin ly Jones v. Laurence, 
Cro. Jac. 248. 274. Babm ton v. Weod, 
Cro. Car. 180. Watſon v. Baker, Raym. 
175. Graham v. Graham. 1. Vin. 13 r. 
Grey . Heſketh, Amb. 260. Pet's 
Caſe, 1. Stra. 227. However, in the caſe 
of the Biſhop of London . Fytche, Cun- 


ningham's Law of Simony, 52. it was 


determined by the Houſe of Lords. con- 
trary to the opinion of the Courts of 
King's Bench ard Common Pleas, that a 
general bond of re ſignation is ſimoniacal 
and illegal : but a bond given by an in- 

cumbent to the patron on preſentation to 
refide on the living, or to reũgu it he 


not to commit waſte, &c. on the parſon- 
age houſe, is good. Bayſhaw v. Boſe- 
ley, 4. Term. Rep. 78. So alſo judg. 
ment was given fer the plaintiff in debt 
on a bond of refignatien, with condition 
to reſide, to reſign fer the patron's ſon to 
be preſented, and to keep the premiſſes 
on the living in repair. Partridge v. 
Wluſton, 4. Term. Rep. 359. See alſo 
on this ſubject Mr. Chriſtian's Obſerva- 
tions, 2. Black. Comm. page 280, nu 
(S.) 4. Black. Comm. p. 62. acte 8. and Mr. 
Fraſier's edition of Burn's Eccl. Law, 3. 


fol. page . 


Walker again Humphry. 


* N 


F!ERI ' facias was taken out in Hilary Term, returnable tres 
Mitch. and the Court, being acquainted with it, ordered they 
ſhould ſhew cauſe why it ſhould not be ſuperſeded.; for this would 


take away all renewal of proceſs. 


8 


And 


Eaſter Term, 13. Will. 3. In C. B. 
And PER CT RIA, Capias of proceſs mult have continuances, Proceſs muſt 


: | ADs ana Ts 7 "W jon Dave continu. 
and, for that, muſt be from Term toTerm ; but writs of execution nnd?” et Grits 


need none, and for that may have a longer return. 1 > of en 
Pell avoir mk EO ous 837. 


N treſpaſs for breaking the plaintiff's cloſe, and keeping and In treſpaſs. juſ- 

5 I impounding his horſes, and for breaking a cloſe called O/d 3 with- 

« Ground” in ſuch a vill; the defendant pleads to iſſue as to the „ 
vi et armis, and as to the taking of the horſes, that he was p of his eſtate. or 
ſeſed of a certain cloſe called 4 and found the horſes there that frecholdwas 
damage feaſant, and for that took and impounded them; and in him. 
« quoad reſiduum tranſereſſionis, that there were many cloſes in 

that vill called * Old York Claſe, but none without a further addi- 3 C. 1 Latw. 
tion. That the /ocus in quo was called * Nalden Old-York,” and 1439. 
that the defendant was ſeiſed thereof in his demeſne' as of fee. S. C. New Lut. 


To which there was a demurrer. | ah,” 
8 55 2. Vent. 292. 


CarTHEW for the plaintiff maintained the demurrer, for that Cro. Iac. 43. 123. 
the defendant juſtifies by his poſſeſſion, without ſhewing the 4 Mod. 419. 
commencement of his eſtate, or. that the freehold was in him : 2 

3 f . . Lev. 148. 
and it is a rule, that any man who makes a title to himſelf by 3. Lev. 133. 
z particular eſtate, or would juſtify under it, ought to ſhew the 3. Mod. 49.132; 
commencement of it, that the party may thereby have an oppor- 1. Salk. 360. 
tunity t traverſe it. Co. Lit. 203. 5 Mar. 1. Cre. Eliz. 171. Cre. 2 _ 4s 
Car. 138, 139. But it is infiſted on, that this is an exception of the 3 Ta 
faid rule, and that the plaintiff could not take iflue upon the 268. 
commencement of the title here, if it had been ſet forth; but 
againſt that he quoted the caſe of Saunders v. Huſſey (a), and 
the caſe of Silly v. Dally (b), both in avowry, which he ſaid 
were much ſtronger than this, an avowry being in nature of a 


declaration, 


AxorgER EXCEPTION was, That the defendant juſtifies in 
another cloſe than where we lay the treſpaſs, and laying the free- 
hold in & himſelf, he might have pleaded . not guilty ;”” and as . [ 507 ] 
they have pleaded, they leave nothing for us to reply, without de- 


parting, 


_ Lutwicn contra. The juſtifying by a poſſeſſionat. fuit, with- 
out more, is well in this cafe, though I agree it would not be fo 
in an avowry, becauſe that compreh-nds a title in itſelf, but this 
is in treſpaſs for goods taken in D. which muſt be intended 
a vill; and he took this diverlity; if the plaintiff had declared 
gare clauſum ipſius quer” fregit, this plea had not been good, be- 
cauſe the declaration lays the poſſeſſion in the plaintiff: but here 


(a) In the Court of Common Pleas, 9. Val. 3. Roll. 747. 2. Salk. 562. Comb. 
Trinity Term, 8. Wil. 3. Roll. 336. 476. Carth. 444. Ante, 190. Holt, 610. 
2. Lutw. 1231. New Lutw. 390. Carth.g. 1. Ld. Ray. 331. 1. Brown's Caſes in 

% in the Court of King's Bench, Parl 74. ES. 
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Sanlick. 


Eaſter Term, 13. Will. 3. In C. B. 


* y quare clauſum fregit in D. leaving it indifferent 


whoſe cloſe it was. So, for any thing appears in the declar:. 
tion, the title is collateral, and will not come in queſtion ; ans 


for this he quoted Serle v. Puddian (a) and Langford v. Well 


(5), and this diverſity he inſiſted on to be a good ingenious one; 
for if the defendant has poſſeſſion, why may he not juſtify by 
virtue of it? But where the plaintiff alledges it to be his, ay 
in a quere clauſum ipfins quer. fregit, there the defendant muſt 
anſwer that allegation, and therefore muſt ſhew his title, and can- 


not ſhew a poſſeſſion without ſhewing the commencement of it; 


and the reaſon of the diverſity is, becauſe in the one caſe the 
title of the land comes in queſtion, in the other not. And he 
quoted Cv. Car. 138. a et | 


And as to THE OTHER PIINT, it is well enough, for we ſay 


there were ſeveral cloſes called O Ground, but none with. 


out a further addition ; and this is only inducement to our plea, 
Afoor 25. In detinue for goods bailed it was pleaded, that 


- after the bailment the plaintiff married J. S. who rel-aſed to 


the defendant, and held not to be double, for he could not plead 


the releaſe without ſhewing the marriage. 5. Hen. 7. 38. a 
rule is laid down, that when a man has two matters, he 


may plead either of them; and if he cannot come at one 
without alledging the other, the alledging it will not make 


his plea double. Jide Gould/berough 88. Br. Double Plia. 


And as to the objection, That the plea is the general iſſue; it 
is no more than the common bar of liberum tenementum to 
enforce the plaintiff to give a more preciſe certainty of the 


place where the treſpaſs is ſuppoſed; for if he had ſaid that the 


treſpaſs was in Black-Acre, we could not plead that it was in 
IFhite- Acre, though Littleton and Bros, in 21. Edw. 4. be of a 
contrary opinion; but the matter of inducement here is conſiſt- 
ent with the declaration of the plaintift, for the defendaat admits 
there are * many cloſes in Dale, called as the plaintiff ſhews, but 
he ſays they have all additions; and then it is neceſſary to give 
further certainty, fo that we may know which of them to plead 
to. And ſeveral of theſe cloſes may be the plaintiff's, and we 


may be not guilty as to one of them, have a releaſe as to another, 


and plead an accord with ſatisfaction to a third; and this we 
cannot do without the plaintiff aſſigns a further certainty. 21. 
Ew. 4. 80. 81. Treipaſs laid in two acres of land in D. the 
defendant pleads that the place where was called by ſuch a name, 
and pleads ts it ; and though it was held the declaration had ſuf- 
ficient certainty primd facte, yet it was held the defendant might 


: give particular names to them for greater certainty ; and the rea- 


is, for that the plaintiff migh: be ſeiſed of fix acres, of which 


two might be called by one name, two by another, and two 


(a) Serle v. Bunion, 2. Mod. 70. (5) Langford v. Webber. 3. Mod. 132. 
$. C. 3. Salk. 220. e 8. E. Carth. 9. S. C. 3. Salk. T7 | 


Eafter Term, 13. Will. 3. In C. B. 


by a third name; and the defendant might have committed Patt 
treſpaſs in every one of them, and he ought to know for «g«ft 
which of them the action is brought, that he may diſtinguiſh 
what plea to make, And here calling the place in which the 
treſpaſs is laid Old- Ground, is not fo certain but it may be more 
certain; and ſuch plea can be no harm to the plaintiff, for if he 
| prove treſpaſs in any of them, beſides where the defendant juſti- 
fes, he ſhall recover; and if it be only where he juſtifies, he 
may controvert the cauſe of juſtification. Jide 9. Hen. 6. 5, 
Treſpaſs in D. without addition, and there is no D. without 
addition ; yet if he prove treſpaſs in D. it will be for him. | 
 PowELL, Juſtice. In affize and treſpaſs, which are general, In affize and 
| the Jaw allows the general plea of liberum tenementum, and that {paſs bern 
is the common bar; but it will not do where there is a ſpecial ad. ai 
afignment ; but the uſe of it is to enforce the plaintiff to make — than 
his charge certain, and it is only a favourable plea; for the is a ſpecial a. 
plaintiff may have a title, of leaſe fuppoſe, conſiſtent with the fignmerz. 
plea; ſo if he has ſuch ſpecial title, that plea affords him an op- 6. -Mod. 
portunity of ſhewing it, and /iberum tenementum is traverſable; Pyer, 23. 
and beſides if the plaintiff has any other plea, he may come with 2. Cro. 59. 
2 bene et derum eſt, that it is the defendant's liberum tenementum, Cro.. El. 137. 
and ſhew his ſpecial cauſe of action; ſo where the defendant Naſt. 545. 
pleads liberum tenementum, he gives a plea traverſable; but the | ee? 
plea here tendered is not 3 and yet it puts him 3 — 
to make his title, which ought not to be without allow- , ] 
inz him a traverſable plea; and beſides, the title may come in [ 509. 
queſt ion upon the taking of goods. And one cannot plead his - I. 
poſleſſion in bar without more, except it be in the caſe of bat- not be pleaded 


117. 


tery k, where it may be merely collateral ; and the true diverſity is in bar, except in 


between a declaration and a plea, for one may count upon his ſe of battery. 

poſieflion without more, but not juſtify by virtue of it; for you one „ 

can neyer give poſſeſſion in bar without making a title. on poſſefiion 
As to THE OTHER POINT, it is very true, when a treſpaſs is without more, 

laid in a place cennits; it bars the other from ſaying that i Was _— T0008 

in another place; but here he does own there is ſuch a place, a title. © 

but that it has an addition; but why ſhould not you confeſs the 

declaration, and give in evidence a treſpaſs done in Old- Ground, 

with the addition? Telu. 166. Yelv. 166, 


And rEx CURIAM, Judgment for the plaintiff, ni. 


Anonymous. N Caſe 33% 


JOWELL, Juſtice. If 4. promiſe B. ten nds, in conſi- 
P deration Pt be 50004 procure him one —_ would give Ape woſt 
him an W of one hundred pounds per annum for nine hun- cvlar — 
dred pounds, B. does not da it, but procures him one who gran: 

it for one chouſand pounds, and 4. does agree for that annuity z 

B. cannot bring an aſſump/it for the ten pounds, becauſe this 

Vries from the contract, but he may have a quantum meruis 
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The Thirteenth of William the Third, 
The King's Bench, 
on by the Sittings 
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Sir John H olt, Kut. C 5757 Justice. 
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Caſe 839. : Anonymous. ; 
An action lies to T*: account, the caſe on evidence was this: . gives 2 note 


Ke,” 


recover money to B. upon C. for B. to receive it for the uſe of J. B. owes 
received is c- C. 2 + and C. upon this note diſcharges B. thereof; 


a to ancther whereupon brings his action againſt B. and it lies. 


Hor Chief Justice. If A. b: entruſted with the money 

A 7 

S of B. to lay it out, and A. lend it to one who paſſes for a ſub- 

ficient ſecurity. ſtantial able man at that time, and takes a reaſonable ſecurity for 
it, as his bond, &c. and afterward the other becomes APY 


ſhall not de charged. 


NN 


- 


Caſe 840. | | Anonymous. 
Thoſe who abet AN indictment was againſt ſeveral of the boys of Chri 5 1 
rioters by ballco- 4 Hoſpital, for a riot upon the proſecutor. 


ing,are principal | 
efenders. Je ry prod ths we of them ben ber and ta ther 
only hallooed. 
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Eaſter Term, 13. Will. 3. 


In B. R. 


Hor r, Chief Fuſtice. As many as hallcoed are abettors, and 


therefore principals in the caſe (a). 


But the jury acquitted all but two, wherefore the plaiptiffs Two cannot be 
Counſel detired they thould be all acquitted ; for two alone cannot 


be guilty of a riot, but there muſt be three at leaſt, and battery © _ 


cannot be found upon this indictment. 


(a) Sir Rex v. Royce, 4. Burr. 2073. 


Anonymous. 


If A. draw a bill of exchange in payment, and the party does Bill muſt be de- 
not cal! for the money frum the drawee in convenient time, manded in con» 


and ne tall, he ſhall then come upon che drawer. Sed vid. coment 


ante 408 a. 
(.) That the pogye or df of a bill of 


exchange mu't apply in convenient tune 
to ile dratuce tor payment of it, in order 
to entitle him to recover againſt the 
craw.t, foe 3. & 4. Aus, c. 9. ſ. 7. 
Biffad v. Hirſt, 5 Burr. 2671. Gee v. 
Brown, 2. Stra 792. Chaniberiain v. 
De la Rine. 2. Wilf. 353, Coleman v. 
Sayer, 2. Stra. $29. Allen v. Dock - 
taw, 1. Salk. 127. Pepys v. Lambert, 
1. Stra. 707. Anſon v. Baiiey, Bull. 
N, P. 275. Appleton . Sweetappie, 


* The King air Wharton and Others. 


Efpin. Dig. 38. Tindal v. Brown, 1. 
Term Rep. 167. Fletcher v. Sandys, 2. 

Stra. 1248. Ward Evans, poſt. 5 1. 
Moor v. Warren, 1. Stra. 415. Turner 
v. Mead, 2. Stra 910. Hayward v. Bank 
of England, 1. Stra. 550. Bank of Eng- 
land v. Newman, 1. Ld. Ray 442. A- 
nonymous, 1. Vent, 45. Dagliſn v. 


Winerby, 2. Black. Rep. 747. Brough 


v. Perkins, 2. Li Ray. 993. Goodall 


v. Dolley, 1. Term Rep. 7 12. 


JNDICTMENT was for riot againſt Policarpum Iharton, 4 
and others ; but the cauſe of the riot bong the right of a Fora 


private river, 


Hor r, Chief e If a river run contiguouſly between * 


the land of two perſons, each of them is, of common right, owner 


of that part of the river which is next his land; and may let 
it to tae other, or to a ſtranger. , 


SecoxnDLY, If oneſ ee his neighbour erecting a thing which 
will be a nuiſance, he cannot abate it till it become an actual 
nuiſance; fo the maxim of when a cautela quam medela heres St be aber 


in this caſe. 


THriRDLY, If one has a river, and for want of Wien it 


the neighbouring land is overflo-vn, he is indictable for it. 


ditches. 2. Roll. Abr. 137. 
ch. 75. . 11. ch. 76. f. 


FouRTHLV, Unlawful * riot, and rout, are three dif- Riot, &c 


ferent offences. 


1 


March, 26. 1. Vent. 3 189. Cro. Coy: 36. 


EASTER 


guy of a riot. 


ps. P. C. 


Caſe 841. 


venient time. 


Ante, p. 203. 


Post. 521. 


[510] 


Caſe 842. 


river is the 
of the 


lands adjoining 
to its banks. 


Brid. 47. 


A nuſance . 
exiſt before the 
cauſe of it can 


a in- 
dictable for not 
cleanſing his 
2. Hawk. P. C. 


2. Hawk, P. C. 
ch. 65. 


Hol, 499. 
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Indebizatus for C 


obtain a verdict. VET 


EASTER TE RM, 
The Thirteenth of William the Third, © 
| IN 


The King's Bench. 


Sir John Holt, Kut. Chief Juſtice. 

Sir John Turton, Kut. | ; 
Sir Littleton Powys, Knt. - Tuſtices. 
Sir Henry Gould, Kut. 5 
Edward N orthey, E. Attorney General. 
Sir John Hawles, Knt. Solicitor General. 


- 
TS 


Caſe 843. 5 Palmer againſt Stavely. 
ASE upon two ſeveral promiſes, and a verdict on both. The 


money received firſt declaration was very ſpecial, ſetting forth that the de- 


to the af: of de- fendant did ſet up a lottery, and a fraud in the managing it. The 


helped ſecond was an indebitatus, for money received by the defendant 


by verdid. for the plaintiff, and laid ad uſum of the defendant. 


S.C. ante, 495. 


S. C. Salk. 24. TT was MOVED in arreſt of judgment, for aſſumpſit lies not for 


+ LI Raf. money received by one to his own uſe. | | 
669. To which it was anſwered, That this being after verdit, 
4 Mod. 161: to underſtand it according to the words of the declaration, would 
4. Bac. Abr. 96. directly contradict the verdict 3 and ſaying that it was for money 
received far the plaintiff, - was ſufficient, without ſaying ad 
uſum, &c. and therefore the ad oo ſuperfluous, being contra 
dictory, ought to be rejected. Neſwerthy's Caſe (a) in point. 
verde helps And it was laid down for a rule, That whatever imperfec- 


ſuch faults as tion there be in a declaration, if it be ſuch as muſt neceſſarihy 


muſt de given be given in evidence to obtain a verdict, it ſhall be cured by the 
Frs. And the caſe of Paterſon v. Milton (h) was quoted, where 
Ante, p. 432. the declaration was, that the Plaintiff was indebted to the plaintiff, 

| (s) 1. Mod. 92. (b) 4. Mod. 362, 


20 


EFaſter Term, 13. Will. 3. In B. R. 3 a 


and that the defendant promifed to pay; and held good after ver- 

dict. 1. Sid. 306. That the defendant being indebted to the plain- 

tiff for goods ſold and delivered, the plaintiff promiſed to pay to the 

plaintiff, good after verdict. 2. Keb. 4 615. Plaintiff declared,“ | 511 1 

that the defendant was indebted to him in fifty pounds, for mone = 

dad and received to the uſe of the defendant ; and after verdi 

the plaintiff had judgment. | N | 
But to this it was objected, That it is very true the Court may | g 

reje& words that are repugnant in themſelves, and inconſiſtent to | 

what went before; but they cannot reje&t words repugnant or 

deſtructive of what went before, if they are ſenſible : and here it 

| is good ſenſe to fay, that the defendant received money for the 

plaintiff to his own ule; as if the plaintiff owed the defendant ten 

pounds, and J. 8, owed the plaintiff ten pounds, and the plain- 

tif appoints the defendant to receive the ten pounds from J. S. 

for his debt; that would be money received by the defendant for 

the plaintiff, to the uſe of the defendant. But it was replied, 

If _ were the caſe, the jury could not have found for the 

plaintiff. ES | 

Hor, Chief Fuſtice. In debt one never lays a promiſe, but 

only the debt; but in aſſump/it there is a contract in law to pay 

what you received to another's uſe. And though a promiſe be | 

laid ever fo expreſs, yet if you do not ſhew the cauſe of the . — 

promiſe, it will not bear an oſſumpſit, though you give ever fo juſt auſe — = 

a debt in evidence; becauſe it may be debt by ſpecialty or a rent, miſe muſt be 1 

whereof aſſump fits do not lie, if it be not for forbearance of the known. x 
yment after it is due. So it will not be enough to ſay, that 

the defendant being indebted to you in ſo much money, he pro- Ante, p. 26. 

miſed to pay you, even after verdict. „„ 
9 here PER CURIAm, Judgment nj was given for the plain- 

HoLT, Chief Fuflice, informed the Court, that he had Perſon bound to 

bound the defendant to his good behaviour, for cheating the pub- z00d behaviour 

lic, in getting their money into his lottery, and running away ar b. ee, I 


without drawing it. See S. C. ante, 
Anonymous. | Caſe 844. 


ER CURIAM. An heir ſued as ſuch, ſhall u ese bo 0 = 
* to ſpecial bail than an executor Ca). e e 8 


(a) In what caſes executors may be 425. 1. Mod. 16. 1. Salk. 98. 1. Term 


ureſted, ſce 1. Sid. 63. Comb.” 206. p. 716. | 
The King againft Sims. Ciaſe 845. 


PER CURIAM. If one brought in, in contempt, deny all If contempt. be * 
upon oath, he is of courſe diſcharged of the contempt; but . es 32 wn 


if be has forſworn himſelf, he may be proſecuted for perjury (a). 
(+) See 3. Hank, P. g. 71h edit, ch. 24, f .. and thecaſeycited ne... H 
| Horx 
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Eaſter Term, 13. Will. 3. In B. R. 


Caſe 846. we Anonymous. 
Miſter of ſhip HOL, Chief Fuftice. A maſter of a ſhip may keep the 
may 1etain for goods till he be paid the freight; but if he once part with 
fre. ght. the poſſeſſion of them, he cannot retake them. 
Ante, p. 447. 3 | FO | . | 
4 © | of een . 
Caſe B47... .......... -...... .. * Anonymous. 
Party oppre ed, JET, Chief Fuflice. In an indictment for oppreſſion, bat. 
good waneſs in * tery, &c the party oppreſied may be a witneis (a). 
— 3 And a juſtice of peace's clerk may commit an extortion. 
8 (a) See. Rex v. Maccarty, Salk. 286. qui tam v. Bunn, 4 Burr. 2257. Rex e. 
Rex v. Nunez, 2. Stra. 1043. Rex Moiſe, 1. Stra. 5ag. Anonym cus, 7 Mod, 
v. Ellis, 1104. Rex v. Bray, Abraham 179. and 4. Hawk. P. C. ch. 46. . 114, &c. 


Caſe 848. Anonymous. 
Warranty colla- HOL. Chief Juſtice. The true reaſon of collateral war, 
teral was for the ranty was the ſecurity cf purchaſers, and for their encou- 


ſecurity of pur- ragement; as alfo for the eſtabliſhing and ſettling the eſtates of 


— ſich as were in by title, or deſcent caſt ; and this was the only 


ſecurity ſuch perſons could have at common law (a). And becauſe 
the eſtates of ſuch perſons as are in by title are much favourcd in 
law, theſe covenants that were for ſtrengthening of them were 
favoured likewiſe. And in thoſe days there was no need of a 
lineal warranty ; but, however, the force of that is taken away by 
Common reco- the ſtatute de Donis. And common recovery is not upon the 


veries not with ſuppoſition of recompence in value, and never was within the 


in the ſtatute ſtatute; but always as much out of it as if it were fo mentioned by 


he erxpreſs words. And this, he faid, was my LoD HALE's opinion, 


TT, 5 {a) See Littleton, ſect. 505; 707. 2. Black. Com. 301. 


Caſe 70. | Mitchel againſt Harris. 

. EBT upon an award, ſetting forth a ſubmiffion to the award 
12 D of A. and B. provided they make their award by ſuch a day; 
of « A. fo that and, if they did not agree, to the umpirage of ſuch as they ſhould 
* he makes his chuſe : “ nul award; pleaded. The replication confeiled that 
a n age there was no award, but that the arbitrators had choſe an um- 
” e pire on ſuch a day, which appeared to be within the time al- 
„ make no lowed them to make their award in; and ſets forth the umpirage 
« award, then and breach. The defendant rejoined, That they had not choſe 


* "I" 


. the umpi- any umpire after the laſt day which was allowed them to make 
rage of ſuch their award: to this a demurrer. . 


« perion as A | | | dd og ee ET E 
6 mall ce; A. may nom na:e an umpire before the time alorted to him for making the award has 
expired, . 1 22. «$27 MES of 2 68 . * .- $323 

* i d And 


cy — * 3-* r 


erer 


Eaſter Term, 13. Will. 3. In B. R. 


And it was objected, that it appeared the arbitrators had choſe S. C. Satk. 21. 
Geir umpire too ſoon, viz. within the laſt day allowed them- S. C. 1. LA. Ray. 
ſelres for mak ing their award as arbitrators; and ſuch choice was 1 aath | 
void for they could not chooſe an umpire till their own authority 2. Lev. 285. 
were determined; for notwithſtanding ſuch chooſing of an um 2. Saund. 129. 


pire, they might make an award after any time before the end of 2 221. 
I. 18. 


the time allowed them. | | | + Mes 
But it was anſwered,.that by this ſubmiſſion the arbitrators had 644. 


election to make an award, or to chooſe an umpire * by ſuch a < 
dy, and that by chuſing the umpire before the day they had de- [ 51 3] 


ermined their election, and given the authority to the umpire.” 


HoLT, Chief Juſtice, quoted the caſe of Troſſellen u. Tra- 
vers fa), where the ſubmiſſion was to the award of two, © fg 
« that they made their award before Midſummer ; and if they 
« could not agree, to ſtand the umpirage of ſuch as they ſhould 
& chuſe, ſo. as he made his umpirage before the ſaid Mid- 
« ſummer ;”” and they choſe an umpire, who made an umpirage 
before Midſummer, and held good; becauſe by the naming an | 
umpire, they had determined their authority and election. But Nets diverfq- 
it the ubmiſion had been ©* the award of A. and B. fo that 57 1 
« they made an award before Midſummer, and if they did not e Gat —— 
4 agree, F. S. ſhould be umpire;“ they do not agree, J. S. be named in the 
makes an umpirage before Midſummer, that umpirage is ſubmiſſion, | 


void. 


judgment ni was given for the plaintiff. Fs. 


, 


(a) 2. Lev. 174. 1. Keb. 348. 935. 2. Keb. 15. 


Calladay egainft Pilkington. Caſe 850. 
II. was doubted, whether a gaoler could dgtain a priſoner, An infovene 
diſcharged by the late ſtatute for relief of poor priſoners, for debt or ordered 
his fees. It was ſaid, that TREBY, Chief Fuſtice of the common to be diſcharged 
pleas, held he might; for the act being for. giving away the {ed — 12 
right of the ſubject, it ought to be conſtrued ſtrictly. 1 2 3 


Hor r, Chief Fuſtice. Let an act of parliament be ever ſo 
charitable, yet if it give away the property of the ſubject, it ought 
not to be countenanced, e 


Caſe 851. 


Anonymous. 
in 


Orr, Chief N It was reſolved on ſolemn argument, Remainder 

in the caſe of Smith v. Barnaby, that ff one by will deviſe —_— 8 
a ent- charge to A. in tail, the remainder to B. in tail, and A. barred by Aber 
lufferts a common recovery to the uſe of J. S. and his heirs, and very. 
dies without iſſue, the remainder is barred, == | 


Anonymous, 


Faſter Term, 13. Will. 3. In B. R. 
Wrong recital HOT, Chief Juſtice. In debt, if the original be recited to 


no error to ſet | 
aide a judg- the judgment, becauſe it is only a recital. 
ment. : 


Salk. 701. Cro. Eliz. 308. Cre. Jac. 108. Cro. Car. 91. 4 Mod. 246. and Brown v. Mor. 
i San, Fort. 341. Leckver V. Cherwynd, Fort. 347+ = 4 a 


Caſe 85 3. . Saunders's Caſe. : 
General iff; | "_ ag | 
x7 Foal "PRESPASS for entering into the plaintiffs houſe, and keep- 
Wen. F. S. was ſeiled in fee thereof, and he being fo ſeifed gave licence 

| to the defendant to enter into and poſlefs the * ſaid houſe till he gave 
*t 514 ] him notice to leaye it; that thereupon he entered and kept the 

| auſe for the time mentioned in the declaration, and had not any 
notice to leaye it all the time; and a ſpecial demurrer, becauſe the 


plea amounted to the general iſſue, 1” 

: And PER Curiam, He might have given this matter in evi. 

| dence againſt all people, except J. S. but againſt him he muſt 

Nuts, . 97* have pleaded it. So he ſhould here either have pleaded the gene- 


- 2 57" ral iflue, or given colaur to the plaintiff. 


Therefore judgment was given for the plaintiff, 


Caſe $54. | The King againſt Ruſſell. 
Jndiament. | BR CSSELE was indicted for opening a letter fent by the poſt 


(a), and the caption was, that per ſuratores furat. pro doming 
rege extit indictam. and quaſhed for that (6). | | 


| {a} See 9. Arne, e 10. f. 49. and the (5) But fe 4. Hawk. P. C. 2th cdl. 
| Caſe of Martin v. Ford F. Ter. Rep 101. ch. 25. f. 126. 33 | 


Caſe 855. Anonymous. 


Treigmene om PNDICTMENT upon the 33 Eliz. c. —. for making es- 


not lie on a ſta- * dles of old ftuff, concluding contra formam fat. generally. 
tore, directinga TI he penalty given by the ſtatute is four times the value of the 


Penalty to be cables, to be xecavered by bill, plaint, or information.” 
re covered bybill, - ae ag 


plaint, or infor. And it was quaſhed niff upon this exception, that the juſ- 
ation. tices of peace have no juriſdiction given them by the ſtatute, and 
| the incictment was taken before them at their quarter- ſeſſions (a). 

(a) In Smith's Caſe in Trinity Term, Sayer, 133. Hartley v. Hooker, Coup 

4. Queen Fine,” it was fo adjudged in a 524. Rex v. Balme, Cowp. 648. Catet 


Ven of error onan indictment uponthefta- qui tam v. Knight, 3. Term Rep. 442. 


tute of Uſer; againſt the lender. Norx Rex v. Harris, 4. Jlerm Rep. 202. Rex 
to the former edition. And fee upon this v. Sainſbury, 4. Term Rep. 451. 4. 


ſudject Rex v. Wright, 1. Burr. 543. Hawk. P. C. ch. 25. l. 4. page 5, mt, 


\ Rex v. Robinſon, 2. Burr. 799. Rex Rex v». Marriot, 1. Show, 402, = 
* Boyall, 2. Bur. 822. Rex v. Davis, 8. C. 4. Mod. 145. e 


be attachiat. inſtead of ſummonit. yet we cannot reyerſe 


ing the poſſeſhon thereof for ſo long; defendant pleads that 


T* 


ha 
to 


| 
| 
: 


i 


Eaſter Term, 13. Will. 3. In B. R. 
The King againft 8 Caſe 856; 
FAVE was moved for, to have AN 1NFORMATION filed againſt Words ſpoke of 


him for theſe words ſpoke of a juſtice of peace, © He is an old à Juſtice of 
« rogue for ſending his warrant for me.” peace. 
| x. Roll. Abr. 


Hor r, Chief Juſtice. He deſerves to be bound to his good be- 86, 35 
haviour 3 though it be not proper for that juſtice to do it, but rather Vent. 50. 
hi i : 258. 

to get one ot his brothers to do it for him. | — 
1. And. 120. 


And leave was denied, THE Cour deſiring them to go by way 53 
of indicment if they would. . | I, Lev. = 
Sk. 695. 2. Mod. 26. 7. Mod 107. 1. Stra. 517. 2. Ld. Ray, 1396. 3. Wilf, 177. 1. Brown's 
Caſes Parl. 97. 6. Mod. 200, rh | | 


| Anonymous Caſe 857. 

. DER Hor r, Chief Fuftice, at Guildhall, Every factor of common factor of com- 
right is to ſell for ready money. But if he be a factor in a ſort mon right is to 

ef dealing or trade here the uſage is for factors to ſell on truſt, there, el for ready 

if he ſell to a perſon of good credit at that time, and he afterwards 5 3 

becomes inſolvent, the factor * is diſcharged; but otherwiſe if it be hn 

to 2 man Hotoriouſly diſcredited at the time of the ſale. But , _ 

if there be no ſuch uſage, and he, upon the general authority to ſell, [ 515 J 

ſells upon truſt, let the vendee be ever ſo able, the factor is only Stra 1278, 1783. 

chargeable ; for in that cafe, the factor having gone beyond his 5. Term Rep. 

authority, there is no contract created between the vendee and the &. 

factor's principal (a); and ſuch ſale is a converſion in the factor; 

and if it be not in martet-overt, no property is thereby altered, 

but trover will alſo lie againſt vendee : fo likewiſe if it be in a 

narket=overt, and the * knows the factor to ſell as factor. 


(a) See Scrimſhire v. Alderton, 2. Stra. 107. Drinkwater v. Goodwin, Cowyp. 

11?2, Wright v. Campbell, 4. Burr. 257. Walker v. Birch, 6. Term Rep. 

2:46, Conſales v. Sladen, Bull. N. P. 26r. | 

139, Eſcot v. Milward, Eſpin. Dig. 1 


Anonymous. . 5 38. 


IN CASE, for a falſe return to a mandamus for reſtoring =——— An a dion forthe 


toan office in the corporation of Orford, which havi ng influence falſe return of a 
on election of parliament-men, the two factions of WH1c and dm is lo- 
Tory were deeply engaged in it, and the whole county divided in = — 
it; and the action being laid in S holt, it was moved at the Bar to wen ofthe nia. 
have it laid in another county, to preſerve the peace and quiet of tiff, in thecoun- 
Suffolk : | | ty where the re- 


Pex CURIam. It is a good cauſe to change à venue to preſerve or in the county 
the peace of the county; but this action being a local one muſt in where the Court 
its nature be brought either in S2 holt, where the falſe teturn was 48 in which it 
made, or in Middleſex, where it appeared on record; and the © 
plaintiff has his election, by law, of the two counties; and the © . 699. 

| Court 


co 


turn was made, 


Ante, 399. 408. 


Faſter Term, 13. Will. 3. In B. R. 


ü Axoxrxovs. Court cannot lay it, without his conſent (a), in either of the two 
Fn counties; for it conſiſts of two falſities, of the fact, and the falſity 


of returning it on record (). ; 
IT was AGREED, that in tranfitory actions the plaintiff has n | 
a peremptory election, but the defendant might transfer it to the 
right county, unleſs the plaintiff would be bound by rule to give 
Ante, 12. 401. material evidence of ſome fact in the county where he laid it. And 
| my/ Lord Shafteſbury's Gaſe (c) was firongly urged, where, becauſe P 
of tis great intereſt in Lenden, an action of ſcandalum magnatun 
laid by him there was removed. | | 
Hot r. Chief Fuftice, faid. that was a caſe of the times, and | 
when things were in a great ferment ; and I do not know that that 


cale was founded on law and reaſon ; for in caſe of ſcandalum may. 
natum it was always ruled the venue could not be changed (4), 


3 8 8 4 ; $ 
z | aq) Howarth 2. Willet, 2. Stra. 1180. (e) Shaſtſbury v. Craddock, 2. Jones, 
* $2 Southhouſe v. Foak, 2. Stra. 1215. 12. S. C. 2. Vent. 363. 8. C. Scn. 
Nichols ». Bolſter, x. Wilf. 138. Slaugh- 40. S. C. 2 Show. 197. | 
ter v. Braddock, 4. Burr. 2447. Petit (4) See Lady Falcon bridge v. Ferreſt, 
©. Berkley, Cowp. 510. Stra. 807. Duke of Norfolk v. Alder. 
(5) But ſee Poole v. Bennett, Stra. ton, Salk 668. 1. Leu 56. Carth. 
374. Myiock v Saladine, 1. Black. Rep. 40. Lord Griffin v. Buckley, Barnes, hi 
480. S. C 3. Burr. 1564. Mayor of 482. Gilb. C. P. 90. 
. = Briftol's Cafe, 1. Wilſ. 77. Rex, Har- | 4 
| ris, 3. Burr. 1330. 
* 16 | | : 
[ 5 ] 1 * * 6 &- » 5 jy 
| Caſe 859. 5 The King againſt Pigot. 
. PICOT was convicted upon an indictment for a miſdemearor, in 
rtempting for attempting forcibly to carry away one Ars. Heſcatt, a Wuman 
cibey to carry a- of great. fortune. F 
way a woman of f . Oe f nc 
fortune. Hor, Chief Juſtice. Surely this concerns all the people in to 
. C. Holtz 753. England that would diſpoſe of their children well. ql 


And he was fined two hundred marks, and the lady's maid, who 
was privy to the contrivance, was figed twenty marks, and to go 
to all the courts with a paper upon Ber, with her offence written in 


; large characters. wn - [ 


Cafe 8606. The King again? Brown. JT 
Juftices on view L OLT, Chief Fuftice. Juſtices of peace, upon their view of a 
ef forcible de- I 1 force, cannot meddle with the potitefion ; but all they can do 


tener canndtre- is to remove the force, and commit them that uſe it, and to makea 


ſtore poſſeſſion. 1 | | 

Ante, 495 8 I * Ar bag.” > | . | ( 
Dyer, 137. 1. Sid. 156. 1. Vent. 308. 9. Co. 118. 2. Hawk. P. C. ch. 64.1. 50. be 
Record of com- And here the record of the commitment was ©« arreſtavi“ in the th 


- witment ſhould preterperfect tenſe, and not in the preſent tenſe, as it ought to be, 
be in the prefert and all records of commitment are; as committitur mareſcallo in 
_ tis court. Zo | 


And the record was quaſhed, n:/, 


A nonymous. 


| Eaſter Term, 13. Will. 3. In B. R. 


— 


HE way upon taking aſſignment of bail- bond is to indorſe a Afignmene of 
promiſe upon it to fave the ſheriff harmleſs againſt amercia- bau- bond. 
ments; and yet the bond continues ſtill in the ſheriff's cuſtody (a). Sees 447+ 


() But ſee now 4. & 5. Arne, c. 16. f. 20. and Tidd's PraQt. 155. Sellon's 
Pratt. 183. | TE 


Anonymous. = Caſe 862. 


OLT, Chief Fuftice. We may order an attorney of the court Attorney order- 
to deliver papers which are not his to the owner (a). ed to deliver up 
(2) See Mr. Dottin's Caſe, 1. Stra. Sir Richard Hughes v. Mayre, Term 
$27. Strong v. Howe, 8. Mod. 339. Rep. 275. 


| The King againſt Ward. . Caſe 863; | 


ought to have a copy of the articles to be inſiſted on againſt for barretry, the 


him at the trial beforehand, that he may have an opportunity of have a copy of 
preparing a defence. 5 | the articles. 
: 5. Mod. 18. 1. Ld. Ray, 490. 2. Atk. 340. 2. Hawk. P. C. ch. 8 1. f. 13. 


AND HERE a notice left with the defendant's ſervant was ad- Notice of trial 


judged ill; and a trial without due notice ought not to ſtand. left with the de- 
| fendant's ſer- 


8 voant bad. —Tidd's Pract. 487. 1. Sellon Pract. 405. 


4 
Axp when there is a rule to give a cbpy of articles, and that is Where rule is 
to give any evidence, and then the defendant is of courſe ac- ng 2 — 


quitted. 5 . with, proſecutor 
mall not give any evidence. 


Anonymous. Caſe $64. 


[]PON an uſurious contract pleaded, the proof lies all upon the Invſurious con 
defendant, for by his plea he confeſſed the debt. Per Horx, 1 3 
Chief Fuſtice. i 955 | 5 2 
+ See 2. Hawk. P. C. ch. 82. page 386, 387. 


Spurraway againſt Rogers (a). | Caſe 865. 


(CASE upon a ſpecial promiſe to account. The plaintiff gave Caſe will lie on 


5 on : e defendant, ſpecial promiſe 
goods to ſuch a value and a ſum of money to the defendant, P bo 


being maſter of a ſhip then bound for India, who promiſed to bring al 

the value of them home in India goods. ly A 3 323 
N OTE ns * account only will lie.—8. C. ante, 501. 

(%) This was at ai Prius, before Hor r, Chief Fuſtice, ; 

; | . HoL r, . - 


defendant muſt 


rot done, the proſecutor ought not to be admitted at the * trial made to give 


Anonymous. 3: , Cafe 861, 


- 


\ ARD was indicted for barretry, in which caſe the defendant On indictment 


3 535588 ad? 
Eafter Term, 13. Will. 3, In B. R. 
Sronnawar Hor, Chief Juice. If A. take s from B. to accoun 

en them, if they 9 I account, — wy gives no true ci 
yet if B. has agreed to it, it is well. And if one receive goods of 
another, and expreſsly promiſe to be accountable for them, or to 
give an account of them, caſe will lie, if he will not account upon 
that promiſe ;. but upon a general bailment of goods, without 3 
particular promiſe to account, there the ſole remedy is by account, 
And if one covenant or promiſe ſpecially upon receipt of goods to 
be accountable for them, if he will not account, action upon the 
| covenant or promiſe will lie; and an action of account lies upon 
the general receipt. | 


Roca. 


Caſe 866. Anonymous. 


F 


Aut exchange [JOLT, Chic Puſtice If. A. buy anything of B. and give bim 


taken in pay- a goldſmith*s bill in payment, which the vendor accepts with- 
ment good, un- gut exception, if the goidſmith were worth nothing, and A, not 
w it was a know it, it is a good payment; ſecus it A. knew him to be in a 
1 H. failing condition (a). | 


(a) But ſee 3. & 4. Anne, c. 9. Bank v. Da Coſta, 2. Stra. 910. Eaſt Indi 
of England v. Newman, 1. Ld. Ray. 442. Company v. Chitty, 2. Stra. 1173. 
Hankey v. Trotman, 1. Black. Rep. Fletcher v. Sandys, 2. Stra. 1248. Met. 
Taſſell v. Lewis, 1. Ld. Ray. 744. Moor calfe v. Hall, Bull. N. P 275. Apple. 
v. Warren, 7. Stra. 415. Tinner v. toa vv. Sweetapple, Bayley on Bills, 73. 
Mead, 1. Stra. 416. Manwaring v. Tindal v. Brown, 1. Term Rep. 10). 
Harriſon, 1. Stra. 508. Hayward v. and Kyd on Bills, 41 to 46. centra. 
Bank cf England, 1. Stra. 550. Hoare Ng 

Caſe 867. The King againſt Hill. 


A maſter of 2 ANR of excommunicato capiendo iſſued out againſt him, and 


gr emmar-ſcbeel 
muſt be licenſed 
by the ordinary. 


the gniſicavit on which it was grounded, and which was re- 

cited in the writ, alledged the cauſe of excommunication to have 

been for non-payment of coſts aſſeſſed againſt him in the ſpiritual 

court, in quodam negotio educationis et inſtructionis puerorum with- 

out licence, without ſhewing what kind of education or inſtruction 
dun. 6 - : 

*f 518 ] And * here it was doubted, whether teaching even a grammar- 

ſchool without licence were puniſhable in the ſpiritual court, eſpe- 

| cially fince 14. Car. 2. c. 4. and other ſtatutes inflicting the pe- 

nalty of forty ſhillings a month on ſuch offenders, whereby it is now 

made a temporal offence. Vide 3. Keb. 835. T2 


HoLrT, Chief Juſtice. If there were a canon prohibitory 
of this matter before the 25. Hen. 8. c. 19. it is now confirmed by 
that ſtatute ; and there is A CANON of Queen Elizabeth, De 


« Ludi-magiftris;” and without doubt ſchool-maſters are in a great 
meaſure intruſted with the inſtruction of youth in principles, and 


therefore it is neceſſary they ſhould be of ſound doctrine, and in 
order thereunto ſubject to the regulation of the ordinary. But 
5 | . 1 | | _ prohibitions 


„ N 


— TP Www a  -zS 


Eaſter Term, 13. Will. 3. In B. R. 


cohibitions have deſervedly gone to ſtop proceedings for teach- Tur Kine 


= ſchool without licence, becauſe it is a point never yet deter- Ke 


nined (a). To. 
But THE MAIN POINT gone upon was, Whether there were A recital in a' 
ezuſe good enough expreſſed in the writ togive them juriſdiction of "if 2 
the defendant, in the ſuit in which he was condemned. municato capiendo, 
And it was urged, that the juriſdiction they would ſet up in a at the party 
cauſa educationis et inſtructionis puerorum was abſurd, without men- „„ 
tioning the ſpecies of education and inſtruction ; for this might be payment of coſts 
in dancing, fencing, or teaching a trade, muſic, navigation, &c. ; aſſeſſed in the 
© that though a Juriſdiction be granted them over ſchool-maſters, ſpiritual court in 
yet there is no colour for ſuch a general juriſdiction : and though > as: ene 
may be objected, the Court will give credit to them, yet that is only —— e 
where they have given themſelves juriſdiction the Court will intend vun five aligud 
they will do juſtice z but it cannot be intended where they have Leni is fo un. 
pot given themſelves juriſdiction. N eee the 
And ſo 11 WAS RESOLVED by THE Cour; for a capias re- ac 
nunicat. was not returnable before 5. Eli. c. 23. which directs it the vrit. 
to be made returnable in this court; and that the delivery of it to 8. C. x. Salk, 
the ſheriff be entered on the roll here; and the making it returnable 293. ; 
is what gives us juriſdiction ; and this muſt. be in all cafes of Ante, 192. 
excommunicato capiendo ; for there are nine cauſes in which there Mod. 2K 
ought to go an alias and pluries ; and the party, if he do not come 3 5. 
in within ſix days after proclamation thereon, is to forfeit ten | 
pounds the firſt time, twenty pounds the ſecond, and fo on. And 
that the Court may know whether it be for any of theſe nine cauſes, 
the cauſe ought to be ſet ſorth in certain; and it was the deſign 
of the ſtatute that the cauſe ſhould be ſet out in the writ ; and the 
writ did uſe to recite the cauſe even before the ſtatute ; and then, | 
if the cauſe * expreſſed were inſufficient, the way was to go to 4 | 
chancery, and to have a ſuperſedeas of the capias excommunicato; but [519] 
that cannot be done now, the writ being returnable here; and they Before the ſta- 
have nothing to do to ſuperſede a writ returnable into another tute might apply 
court. Vide N. B. 64. E. 8. Co. Trollop's Caſe, 58. So that A perjede pear 
now this Court are ſole judges of the writ and tre ſufficiency thereof ii 5 
ſince the ſtatute. And if the writ does not ſhew a good cauſe, in the king's 
ve have no power to proceed upon it; and therefore if the cauſe bench; if not 
be uncertain, as here it is, it ought to be quaſhed. good it muſt be 


And Hor r, Chief Fuftice, (aid, he had acquainted the biſhops ; Was 
vith the matter, wiſhed them to be more conciſe in their gniſi- 
cavits, ar elſe they could not have the aid of this court. 


la) But it is How decided, that maſters in every reſpect, to be entruſted with the 

of drammar- ſchools muſt be licenfed by education of youth, Rex vv. Biſhop of 
the ordinary, who may examine the party Litchfield, 7. Mod. 217. S. C. 2. Sa. 
*pplying for ſuch licence as to his learning, 3023. ; and as the teaching at ſuch a 
morality, and religion, Rex v. Archbi- ſchool without a licence is a temporal 
ſhop of York, 6. Term Rep. 490. and, offence, the ſpiritual court has no juriſ- 

on 2 reaſonable doubt, may take time to diction, Jones v. Gegg, 7. Mod. 374. 
enquire whether he is properly qualified,  - . 

Vol. XII. M m Ep 


Eaſter Term, 13. Will. 3. In B. R. 


Tur Kine Er pen Conan, The writ was qualhed, and a ſyterſuty 


againſt 
. awarded. ; 


LY 


Cafe 868. N Anonymous. 


Aste, 493. OLT. Chief Juſtice, Every judgment entered before t 
2 judg- H eſſoin- day of a Term is of the precedent Term; but if " 
=1 tered after the eſſoin commenced, it is of the preſent Term, 


Cale 869, The Caſe of the Far.aers of Hampſtead Water. 


Qzere, In tret- LJFON the executing a writ of enquiry of damages in treſpsk, 
paſs with a con- for digging a hole in the plaintiffs ſoil, whereby his land was 
« pa pag overflown, continuands tranſęreſſion em for nine months; and it waz 
. inſiſted, that they might give evidence of a conſequentia] damage 

enquiry, evi- after the nine months, as well as in a nuſance which continues fo 

dence may be nine months, and the cauſe is removed, if the effect continues after. 

given of da- wards, damage may be recovered for it. 8 
from the ſame But Hor r, Chief Juſtice, ſaid, he was not ſatisfied that the 
ee ee ow parity would hold, for the git of the action in a nuſance is the 
declaration. © damage; and therefore as long as there are damages there is ground 

| for an action; but treſpaſs is one entire act, and the very tort i; 

the git of the action; and therefore he ſaid he Coubted, whether 


an ation would lie for the continuance of a treſpals as for that of 


ER. nuſance. _ | 
NoTe, In writs of enquiry the jury ſet their hands and ſeals to 
thei verdi )) 
Cafe B99. Lord Petre againff Heneage (a). 
| hs inveritory JPROVER by the plaintiff, as adminiſtrator cum teſtameni 
made by an ex- 1 annexoof the late Lord Petre, againſt the wife of the firſt exe- 


ecutor, and cutor, for a necklace of pearl, ſaid to have been in the * family for 
found among many generations, and worn as a perſonal ornament by Lady Petr. 
* Kay i for the time being, or for default of ſuch by the lady-dowager r: 
. „FC ˙ 
1 or To proye the property, an antient inventory made by the 
Bull. N. P. 248. defendant's huſband, being executor of Lerd Petre, now inteſtate, 
„being found among the antient evidences of the family, was 4 
| | 520 lowed ; for the mentioning this necklace in it ſhews he did not 
| cClaim it in his own right; and none but a madman will inventory 
| more aſſets than he has : and though, if the queſtion were, Whe- 
ther Lord Petre were proprietor or not ? he himſelf could not be 
witneſs, yet the executor, by inventorying it, has charged himſel 
with it as afſets, and there it ſhall be taken as ſuch. . 


r os. 5" * . Py 
FS Hs, " yy 41 n oY 
4 * 2 E N puns ww ad <Had £4 pee 


lm mw an ooo ac- 


— 


! This caſe was at vi Friut, before Horx, Chief Julie. 10 


= 
-.—< 
5 : 
8. $ 
8 I 
? AY 
_ 
* 
N 


-» 244,11; net 
2 N 


And here, by Hol r, Chief Fuſtice, FIRST, The wearing of a Wearingajewel 


pearl is 2 converſion (a). 2 converſion 
&:conDLY, Goods in groſs cannot be an heir-loom, but they 


muſt be things fixed to the freehold, as old benches, tables, &c. (5). 


THIRDLY, A chattel in groſs cannot be deviſed for life, but one How a chattel 
may deviſe the uſe of a chattel in groſs for lite. n be Gee 
Plow. 525. 519, 520. Cro. Car. 346. 1. Bul. 192. 


4 


beir looms. 


 FounTHLY, If one, before adminiſtration taken out, give away Adminiſtrator | 
the goods of the inteſtate, and afterwards take out adminiſtration, of recl &@ 
he may avoid the gift. 5 8 8 2 * 

And, FIFTHLY, The jury cannot carry any evidence from the A jury cannot 
Bar without conſent of both ſides, except writings under hand and cry 


ſeal (c). N en — 
(a) See Richardſon v. Atkinſon, and tenant it is now held, that a tenant 585. 9 

1. Stra. 576. Hartop v. Hoare, 2. Stra. may, during his term, take away chime 

1187. Roſs v. Johnſton, 5. Burr. 2825. * ney- pieces or wainſcot which he has put 

Seyds v. Hay, 4. Term Rep. 260. up, 1. Alk. 477. ; and it has been de- 
(5) As chimney- pieces, pumps, and termined, that a fire engine erected by a 

the like, 2. Black. Com. 428.; but then tenant for life ſhall go to his executor, 

articles of this kind are only confidered 3. Atk. 13. 

23 permanent on queſtions concerning (cz See 2. Roll. Abr. 676 626. Cro. 

them betwixt heir and executor, 1. H. Eliz. 411. 616. Co. Lit. 227. 

Bl. Rep. 258. ; for as between landlord 


| The King againſt Cross. | Caſe 871. 
CHE was indited for a miſdemeanor in receiving ſtolen goods, A principalfelon 

knowing them to be ſtolen ; and the very thief was produced as may be witneſs 
an evidence (a), who confeſſed the fact, he being brought up by againſt the — 
babeas corpus ad teſtificandum from be Compter. ' . 


HoLT, Chief Juſtice, Theſe indictments were never thought a mildemeaner 
good by me before 1 came upon the Bench, though I have + A common law 
over-ruled in it once; but let us try the fact firſt, and it ſhall be is merged in a 
confidered afterwards whether the indictment be maintainable. % by ſtatute. 
And he ſaid, ſome Judges would try a trover for goods before an 8. c. poſt. 634. 
indictment for the taking; but he never would do it, but rather 8. C. 3. Salk. 
get a juror withdrawn, if the matter had proceeded ſo far, that the 292. bo 
plaintiff might not be nonſuited (a). N neg 

And the plaintiff in this action was bound in a recognizance to | 
proſecute the principal felon in forty pounds in court. 


() See the ſtatute 22. Geo. 3. c. 58. judgment for this reaſon, S. C. 2. Ld. 
ad the caſe of William Haſlam, Cafes in Ray. 712. But by 1. Ame, c. 9. ſ. 1. 
Crown Law, 32 5. the receiver may be indicted for the miſ- 
(5) This was on a motion to arreſt demeanor, though the principal be not con- 
the judgment: the objection was, that vie; and by 5. Anne, c. 31. ſ. 6. if 
the ſtatute 3. Will. & Mary, c. 9. ſ. 4. the principal cannot be taken, See 2. Ld. 
having made the knowingly receiving of Ray. 1370. 8. Mod. 264. Caſes in C. L. 
ſtolen gocds felony, the offender could not 98. Foſter's C. L. 374. 5. Term Rep. 
be indicted for the miſdemeanor ; and the 83. 4. Hawk. P. C. 7th edit. ch. 29. 
Court, after conſideration, arreſted the ſ. 43, 44- 4 — 


M m 2 | Key 


What may be 


ab r . 
CO Lt Le 


* 


| *[ 521 ] _ Eaſter Term, 13. Will. 3. In B. R. 


Caſe 872. Key againſt Gordon. | 
| Handwriting of JNDEBITATUS ASSUMPSIT by an under-officer againſt his 
a perſon abroad ® colonel for his pay. | 


AND HERE proof was admitted of the hand of a perſon proved £4 
| beyond ſea. | 


. . | 
b _ -aBtiee HoLT, Chief Fuſtice, If one receiye money to the uſe of ano- 


for money re- ther, an indebitatus is a proper remedy for it; but if in this caſe 

ceived to ano- there were any legal deduCtion to be made by THE CoLoner, the 

ther's uſe. remedy had been account; for where one receives money, and has 

Pas. BY. no way to diſcharge himſelf of it but payment aver, an indebitatus 
: —— — will lie. : : Le 

Cafe. 


Caſe 873. Anonymous. | | 
Stle of goods in T ROVER was brought of a filver cup againſt a goldſmith in 


* 


che 8 = the Strand, and it appeared that his apprentice had bought it 
in the ſnop. | | . 
5 Co. 83. And PER oMNEs, A ſale of goods in a ſhop in the Strand, or 


2. Inft. 713. Elſewhere out of Londen (a), does not alter the property; 


Property not Nor, per HoLT, Chief Fuſtice, Even in London, if the felon be 
changed. convicted upon the owner's evidence (+). 4 


A demand ene: But becauſe he could not prove a demand of the maſter, but only 


5 ga 20 of the apprentice, he was nonſuited. 
TROVER, 2 | | 
(a) The reaſon why it alters the pro- to fale is market overt for ſuch things 
perty in London is, becauſe a ſale ina only as the owner proſeſſes to deal in, 
ſhop there is in market overt. NoTEe i” 2. Bl. Com. 449. 5 
the former edition. — But in London every (6) Bacon's Uſe of Law, 158. 2. Bl. 
ſhop in which goods are publicly expoſed Com. 449.— But ſce 2. Term Rep. 756. 
Caſe 874. Ward againſt Sir Peter Evans. 


Note does not LIOLT, Chief Juſtice. If A. owe B. money, and give him a 
diſcharge the I I golaſmith's note in payment, the debt is not diſcharged till B. 
debt till paid, if receives the money, if there be not default in him that it was not 
— * po te- paid, or if he do not, at the receipt of the note, give an acquittance 
1 for the debt to 4. (a), But if B. had an election to receive 
5. C. 2. Ld. the money or a goldſmiih's note, and he choſe the note, it may be 
2 Ren, Otherwile 3 and more eſpecially if he give up his former ſecurity 
23s. *. 135 that he had for the original debt. 


S. C. 2. Salk, If A. and B. be two goldſmiths, and B. give a note to C. for one 
med 6. Med. hundred pounds, A. gets poſſeſſion of it, and brings it to B. and 


76. takes a new note for it, giving up his former, it is no payment. 
Lc. ;. S. . | 
f ; RN ( see Anonymous, arte, geg, 510. and the caſes there cited. 

8. g. Holt, 120, 1 5 


Anonymous, 


Eaſter Term, 13. Will, 3. In B. R. 3 5221 


Anonymous. Caſe 875. 


* CHANCERY it was agreed to be the conſtant practice of the Chancery will 
Court, that if there be covenants to purchaſe an eſtate to ſuch ** 3 wn 
and ſuch uſes, and money lodged in truſtees for & that purpoſe, the Fee of 2 on 
Court will compel a purchaſe to be made to the uſes, though the mainder, or an 
covenantor died before; but if the firſt eſtate is an entail, with eſtate tail. 
remainders over, and the-perſon to take it be living at the time of 

the death of him whoſe money it is, there chancery ſhall not com- 

pel a purchaſe for the ſake of the remainder, becauſe tenant in tail 

may deſtroy it as ſoon as it is created; and the Court will not do a 

yain thing. If a man covenant to purchaſe for him and the heirs of 

his body by ſuch a woman, the remainder to his own right heirs, 

and he dies without iſſue, and without making any purchaſe, the 

Court will not compel the executor to make a purchaſe for the 

heir, becauſe that attached in himſelf, and is extinguiſhed in him, 


— 


Anonymous. - 8 Caſe 376. 
JF LEGATEE bring bill againſt an executor for diſcovery of aſſets, Legates may 
it is no objection that he has not made the other legatees par- uns bill for 
ies | diſcovery of aſ- 
" (4) : TL ; | | ſets, without 
( See Mitford's Pleadings, 39. 144. 220. | eee — 


6 Parties. 
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TRINITY TERM, 


The Thirteenth of William the Third 
IN 


The King' 8 Bench. 


Sir John Holt, Knt. Chief Juſtice. 

Sir John Turton, Kut. | 
Sir Littleton Powys, Kut. . 
Si. Henry Gould, Kut. . 


Edward N orthey, Eſq. Attorney General. 
Sir John Hawles, Knut. Solicitor General. 


Caſe 877. : . Anonymous 


Time of plead- YER CURIAM. If one will plead i in abatement, he muſt do 


ing in abate- it before the rules are out, and ſhall not have till effoins of 


1 next Term for it; and formerly the courſe was, to give 
rules for pleadin ng generally, and after they were out - ſerve rules 
e 


Ante, 504. 


Skin. 2. 


4. Mod. 223, Peremptory. If declaration be delivered before c- 4ſt. Animarum or 


Tidd's Pract. menſem Paſch. the defendant has not time till next Term to plead 


240. in abatement, but only till the rules are out; but if it be“ delivered 
2 r ] after that time, the defendant has till the efloin-day of the next 
[ 523 Term to plead i in abatement. 8 


Caſe 878. Anonymous. | 


No — — on „Holt. Chief Juſtice. The late ſtatute, 8. & 9. Will. 3. c. II. 
giving the defendant coſts, does not extend to . for 
him upon demurrer to a plea in abatement. 


— 195. Thanen v. Lloyd, Salk. 194. S. C. Ld. Ray. 336. Comb. 482. Garland v. Extend, 


6. Mod. 83. Poſt. 609. 6. Mod. 88. OY 992. Miller v. Seagrave, Hullock on Cotts, 150. 
_ ſs ads 12232. c 


Anonymous. 


—_— n mods. Ack _ 
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Trinity Term, 13. Will. 3. In B. R. 


Anonymous. Caſe 879. 
| RN OF ERROR was to remove a record © coram J. N. Writ of error 
W milit. J. P. milit. et Jo. Bl. milit. Juſt. _ de banco, and varying — 
placita returned were © coram G. T'REBY, Chief Fuſtice, Ec. „ 


fects, | | | B. R. H. 131. 


And it was moved to quaſh the writ for variance. 1. Term Rep. 


Hol r, Chief Fuſtice. The plaintiff's attorney might hare 
fied execution notwithſtanding this writ, for it was no autho- 
tity to remove the record. 


And the writ was quaſhed niſi. 


Bidolph againſt Veal. Clas 880. 


WRIT OF ERROR from the court of Eh, of a judgment in cgi made re. 
treſpaſs. The record certified ſet forth a ſummons ſuch a turaable the 
diy, returnable the ſame day generally; and a return the fame day _ Da. Fu 
of 2 ſummoneri ; and thereupon an attachment, and a return the geturnable is er 
fame day of a nil, and then a capias returnable the fame day; and ror. 
thereupon the defendant brought in in cuſtody, declaration, plea, 3 
demurrer and judgment, writ of enquiry executed and returned, „ Wut e 
and judgment final, all in a day. | z Will 464. 
And this was inſiſted for error, that the ſummons being made 2 1 
returnable generally ſuch a day, the defendant had that whole day to 2. 
appear; and then it was erroneous to compel his appearance by $ellon's . Prat. 


capias that day. x a 90. 226, 227. 


And that was agreed to by THE Coux ; for though in counties 
palatine and grand ſeſſions of Wales they ſplit days and hours, and 
perhaps they might do the like here, yet having not done ſo, viz. 
made the proceſs returnable at ſuch an hour of the day, but gene- 
rally at ſuch a day, as here, it was erroneous to award a capias till 
the day was over ; for the _ is for the contempt in not ap- 
pearing at the return of the ſummons, and in contempt he could 
not be till after the time of the return. 


SECONDL v, It was reſolved, that the bare appearance upon the 
capias being compulſory, did not help this error, becauſe it was 
what the Cefendant could not avoid. | 


| TairDLY, It was reſolved, the omitting to take advantage of 

it then, but pleading over, cured it; for he might have demanded [ 524 ] 
Judgment whether he ought to be put to anſwer upon the * capias, 524 
te return of the pone being not yet out. | 


FourTHLy, It was reſolved, it was not neceſſary to have fifteen Net neceſſary to 
days return of proceſs in a franchiſe ; for the reaſon of them in the bave fiſteen c 0 
court of Weſiminſter is, becauſe that time is judged neceſſary for to the return of 
people to from th | hich 13 

come from the remote parts, to which the proceſs of fee. 
thoſe courts does extend; which does not hold in franchiſes. 


Mm 4 Firrkxx, 


Trinity Term, 13. Will. + I . N. 


Sire Fir TI, The judgment was reverſed for this error, viz, that 
ag, the writ of error is executed the ſame day with the pon?'s return, 


- Vaat. and fo might be before any pore iſſued out; and no appearance and 


pleading can help that. | 
Jud. reverſet, n 
| Caſe 881. N Fox azgainft Thexton. 


Sos of a PER CURIAM. Of germs of oak growing not of a root, the 
* cur th ater tree whereof was twenty years old when cut, there ſhall be 
twenty years tithes paid; for oak or other timber cut under that age ſhall pay 
not tithable. tithes as other underwood ; but if the oak or other timber-tree 
2. Inſt. 643. was twenty years old when cut, it was not tithable, and for that the 
. -- = germs of the roots of fuch trees cut at that age ſhall pay no tithe, 
Cro. Ele. 1. 55. 2* Inft. 463. FEA Eo 
| Bunb. 98. 1. Roll. Abr. 640. 2. Leon. 79. 21. Co. 48. Cro. Jac. 100. Moor, ge8, 3. Com. Dig, 
« Diſmes” (. 4.) | | LEY 


Caſe 882. _ Slanney egainſt Slanney. 
Plea put in afier DEBT UPON A BOND. A declaration was delivered before 


rules for plead menſem Paſch. and a plea put in after the rules of pleading 
ing were out, were out, beginning with azo non, and concluding in abatement, 
pag The doubt was, Whether this were not a diſcontinuance. 
in abatement. And it was faid, the Books ran both ways ; and agreed, if it be 
3. C. 1 1a. taken in abatement, it came too late, the rules being out. And the 
Ray. 69% Caſe of Biſſe v. Harcourt (a) was quoted, where an attainder in dif. 
aaidility of the perſon was pleaded thus; and the plaintiff replied, 
demanding judgment of damages, ſhewing that it was a diſcontinu- 
ance, matter of abatement being pleaded in bar; and faid, if the 
plaintiff had pleaded matter of fact, anſwering a matter pleaded in 
abatement, a concluſion of a prayer of damages had been proper ; 
but where he does not reply ſuch a fact, he only ought to pray that 
| his writ be adjudged good; for if upon trial of matter of fact 
5 plüweaded in abatement, the iſſue be for the plaintiff, he ſhall. have 
525 Judgment final: and the caſe of Medina v. Stanten (b), here ® be- 


| fore was quoted. | 

Where reperd:as HoLT, Chief Juſtice, Where the Court awards a reſpondea1 
cafter is awarded guſter, when the judgment ought to be final, it can do no harm, be- 
when the 8 cauſe the defendant cannot aſſign it for error, no more than he can 
| __ the awarding an eſſoin when it ought not to have been, being fot 

It is not error, his advantage. Fs 

t plea be for At another day he faid, the defendant begins with an ai nm, 
matter appear. becaule the plaintiff is outlawed in the common pleas, and pet. jud, 
| ing in the writ, de brevi, which is a clear plea in abatement. And Ma. 30. wa 
judicium de brovi quoted, where it is held, that if the plea be for any matter appear- 
* 3 ing in the writ, it is proper to conclude with a jud. de brevi z but 


extra it may be | a 
fo, or otherwiſe () | (53 
im abatcment. e | ; i 


at 


id 


G 


ment: if one begin in abatement, and conclude to action, it is ill, 


perhaps it would be a diſcontinuance. | ENT 5 
At laſt the rule was for the defendant to conclude his plea well, ment to thewrit, 


Trinity Term, 13. Will. 3. In B. R. 


if it be for any thing out of the writ, as jointenancy, or the like, the Stanxzry 


concluſion may be with a judicium de brevi, or otherwiſe in abate- a againſt 
if LANNET. 


the plea be not ſufficient in bar according to the concluſion; and if If begin in a. 
demurrer be to ſuch plea in that caſe, judgment ſhall be againft the I _ 
defendant, for his concluſion affirms the writ good; but if the plea gion, it is iu, if 
commence in bar with a good matter, and conclude to writ abate- plea in bar be 
ment, it will be well, for the plaintiff cannot have a good writ, if he not ſufficient. 


has not a good cauſe of action. 26. Hen. 6. 18. And it was ſaid, je piea com- 


if inthe principal caſe the plaintiff haddemurred, or replied in bar, mence in bas 


and the Court were of opinion that it was a plea in abatement, with good mat- 
| ter, and con- 


clude in abate- 


and then judgment ſhould go according to the goodneſs of the it 5 well. 
matter ; for if this be made in abatement, it is irregular after the 

rules are out. "Therefore let defendant ſhew cauſe why he ſhould 

not conclude in bar; for theſe irregularities in pleading ſhould not 

be encouraged to inveigle the Court. | 


Anonymous. | | Caſe 883. 


OLT, Chief Juſtice. Bail was excepted againſt in Vacation 
H and _ other put in, nor bail juſtified till Term; and then the — ppg 
principal would ſurrender himſelf in diſcharge of the bail; and that party come in 
he could not do, for bail can never ſurrender, nor the party come in Þy way of ſur- 


| | - render, but at 
by way of ſurrender, but at the return of a proceſs, or when he is eee . nies 


in court by his bail. If ſheriff return a cepi corpus upon a diſtringas, ce, or when 
principal may ſurrender himſelf, but bail excepted againſt is as no he is in court by 
bail till changed or juſtified. | FF 


Anonymous. | Caſe 884. 


PER CURIAM. When it is moved to have ſubmiſſion to award NHlotice ſhouldbe 
made a rule of Court, there ought always to be an affidavit of of motion to 
notice, becauſe the act gives the Court power to examine the — 
juſtice of the award. | = „ 

| | See Sellon's Practice, 2. vol. 343 to 356. Tidd's Practice, 540. 5479 

| 4 *[ 526] 

Maddox againſt . Caſe 885. 
A PROHIBITION was moved for to ſtay a ſuit in the court of Suit in admi- 
admiralty brought by a ſurgeon of a ſhip for his wages; and ay for furs 

the ſuggeſtion was, that all was paid to the maſter, A 


Px Curran. Payment to the maſter is not payment to the 125. 
ſeamen, but the ſhip itſelf is liable for their wages; and they would 


bear Counſel. 


Berty 
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Trinity Term, 13. Will. 3. In B. R. 


Caſe 886. Berty againſt 8 0 


lands J SSUE directed out of chancery was, Whether land afligned for 

are * in * payment of a legacy were deficient in value; and iſſue was joined 

value puts the he upon the deficiency, the one alledgingthat it was deficient, and the 
n te other that it was not. 


Px Cunant. Though averring that it was deficient is lach 
an affirmative as implies a negative, yet it is ſuch an affirmative 
as turns roof on thoſe that plead it. If he had joined the iſſue 
that the rad were not of value, and the other had averred that 
they were, the proof then had lain on the other fide. If one plead 
_ ætatem, which is no more than that he is. not of age, and 
iſſue is thereupon, he that pleads the rr tatem mult prove it. 


, 


Wo: 


Hour, Chief Juſtice. The common way of appriſing tithe 


herbage is two ſhillings in twenty. 


And if one deviſe lands to the value of one ed pounds a- 


year to another, it is prima facie the beſt rule of valuation to eſti- 
mate them at the value they were at the death of the Porn, 


Caſe —_— Taylor _ Brudon, 
OLT, Chief Juſtice. Upon common bail filed, if one do not 


— BE of ＋H deliver declaration before the end of two Terms, he Hall be 


declaration. 
1 nonſui ted. 


241. 2. Term Rep. 172. 3. Term Rep. 123. 5. Term Rep. 36. 8 
Common bail. SxconDLy, If, upon examination before a 3 one do not 
make out a good cauſe of action, common bail ſhall be ordered; 


When a ſudze's THIRDLY, And if, upon examination before a Judge, common 
order ſhould be bail be ordered, and the plaintiff do not there declare that he will 
Eval. move the Court, or give notice of ſuch his intent to the defendant, 
| the Judge's rule ſhalt be final to him. 


Demand of a FouRTHLY, And if the plaintiff has ſeveral attornies, «demand 


declaration. 
Tidd's Practice, 
219. 221. $6 > 
* | 
5271 ne * Anonymous. 


Caſe 88. 1e r. Chief Juſtice. The ſheriff ought not to make a blank 
A blank war- warrant, for the we to fill with a ſpecial bailiff. 


of 2 Geclaſation of any of them is good. 


rant is bad” 


See Burflem o. Fern, 2. Will. 47. 


Acceptance of SECONDLY, If the ſheriff take :afufficient bail, and the plains 
bail bond dif tiff's attorney accepts of an aſſignment of it, he thereby So 


| — * the ſheriff from amercements (a). . 


— 


0 See Tidd's Prack. 160. 168. 
5 TEIRDTr, 
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Triniiy Term, 13. Will. 3. In B. R. 


 Ta1nDLY, The ſheriff upon aſſignment does not part with the Formerly n 
fion of the bo 


nd | : 
beben muſt be 3 but he muſt produce it at the marker, 
al. | TER | ſheriff. 
tial | 5 Hos : | ee 516, 
(%) But fee 4. and 5. Arne, c. 16. . 20. Tidd's Pra. 154 Ante, 447. 
Fe Anonymous. Ci.aſe 889. 
ER CURHAM. If one has ſeveral cauſes of action, each Several cauſes 
P whereof is too ſmall for ſpecial bail, he cannot join them to - — en 
enforce ſpecial bail. OE | WEN | ſpecial bail, 


* 


5 Parker againſt Atfield. e 


DT upon a bond for twenty pounds againſt an executor, who If — 
pleads that the teſtator was indebted in one hundred pounds «ay a jo” 
to J. 8. ultra quod he had not aſſets. Replication, That the be ——— of 
judgment was kept up by fraud, and the party to whom the judg- aſſets for ſo 
ment was, willing to take twelve ſhillings for it. Rejoind. That much, and can- 


it was not by fraud, and that he had not aſſets but to the value of e _ . 


five pounds; and a demurrer, 3 | | eee, 
S. C. 1. Salk. 


Becauſe that when an executor pleads a judgment generally, 


he thereby confeſſes aſſets for ſo much, and afterwards he cannot TS 
come and ſay he has aſſets but to a leſs value. Ray. 678, 


HoLT, Chief Fuſtice. The fair way for an executor is to plead Executor in | 


the judgment, and ſhew how much is due upon it; and then to — 
ſay that he has not aſſets but to ſo much; and that is the honeſt ſoy | e age 
way of doing it: for if a judgment be pleaded in its full extent of is due on it. 

the penalty thereof, and the plaintiff replies that there is but ſo 
much due, or that the party is willing to take ſo much, or that 
it is kept up by fraud, and iſſue is thereupon joined; if it be 
found by the jury that the executor has not wherewithal to ſatisfy 
it, he ſhall not be charged for more, becauſe there he is not | 528 ] 
guilty of fraud, If there be three judgments of twenty pounds 1f executor 
each, and the executor has aſſets only to the value of twenty pleads judg- 
pounds, and he pleads theſe three judgments, which in all amount ment, which is, 
to ſixty pounds; if any one of them be ill pleaded, or iſſue be EE 2 
Joined, and found that any of them is kept up by fraud, the ex- to be kept on 
ecutor has confeſſed aſſets for that judgment that is ill-pleaded, foor by fraud, 
kept up by fraud, &c. ; but if the plaintiff deſire to have judgment be has confeſſed 
| When aſſets deſcend, and ſo admits * your plea to be true, then det for it 


8 2 If on judgments 
the queſtion is, whether the executor, having but twenty pounds vleaded, 2 


. 


in hand, and forty pounds come to him, being juſt enough to tiff prays judg- 


latisfy the three judgments pleaded, he ſhall not be liable to the ment when af 


plaintiff 's execution, who took judgment to execute when aſſees ſets come, he 


came? And he ſhall not; for he has pleaded thoſe judgments, aul nei be 
and the plaintiff demands judgment to execute when aſſets came n 


after 


a), becauſe it the plaintiff be non-ſuited, aſignment the 


. 
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Trinity Term, 13. Will. 3. In B. R. | 


Panxr® after the judgments pleaded were ſatisfied; and he quoted Paſch 

eee 23. Car. 2. ot. 339. MWolpole v. Prettiman. Upon a ſez, fa. upon 

T: ſuch a judgment te have execution, the defendant's executor 
pleaded, that he had not aſſets over and above what would fat; 

the former judgments pleaded; and held a good plea: but if he 

plead any of the judgments ill, or that it be found againſt him 

upon iſſue tried, that any of them is kept up by fraud, he ſhall 

not then have the allowance of being free of ſuch a judgment till 

aſſets deſcend to the value of the other judgments, and more ſo, 

that there is no miſchief to the executor, let him but plead well 

and honeſtly ; and to hold them to this, is the way to make execu- 

tors honeſt, and to reduce matters into certainty. But if he had 

no aſſets at all, his beſt way had been to plead the judgments, 


ſpecialties in their order; but he muſt take care to plead them 
honeſtly, for if any one of them be falſe, he is gone for all; fo that 


If there be a miſtake in the pleading, or fraud, it is a devaſtation, 

_ If iflue be taken upon the fraud, and it is found; but if you are not 

found to have aſſets for the whole judgment, it ſhall not be intend. 
Fraud is trayer- ed you have more than you confeſſed, for the fraud is the only 
| ible thing traverſable, | Ces, 


And GouLD, Faftice, quoted the cafe of Veal v. Gilefton (a), 

and Workhouje v. Simon (5), that iſſue muſt be joined upon the 

fraud; for if you reply a compoſition made, and that yet the 

judgment is continued by fraud; ſtil! it is the fraud that is traver- 

fable. And if one plead ten judgments, and one of them be by 

fraud, he has confeſſed aſſets at leaſt to the full value of that judg- 

a. Sund. o. ment: and he faid it had been held in the common pleas, that a traverſe 

Ara. in the compoſition had been well; but a writ of error brought, and 
5 the judgment reverſed here, for the fraud only is traverſable. 

Judgment was given for the plaintiff. 
] (a) Veal v. Cateſdon, 1. Jones, 91. (6) 3. Keb. 162. 418. 455. 460. 506 577. bop 


1529 


Caſe 8. Anonymous (a). 

An imparlance. ONE came to the prothonotary for an imparlance generally 
Salvi phiomnibus A and having got it entered thus, © ſalvis ſibi omnibus excepti- 
— wa © enibus & advantagits tam ad juriſdictionem cur. quam, &c.” and 
by be Court, afterwards would plead to the juriſdiction of the Court. 
and after tit PowWELL, Juſtice. There are two ſorts of imparlances; the one 
= at general, after which one cannot plead in abatement at all; the 
_—— cther ſpecial, with a © ſalvis fib: omnibus exceptionibus tam al 
| writ or count, rede quam ad narr.” after which one may plead in abatement 
or to the juriſ- of the writ and count; and this ſort of ſpecial imparlance may be 
d. granted by the prothonotary. There is another fort of an impar- 
Vide Vent. 184. ſance more ſpecial, with a © ſalvis fbi omnibus exceptionibus et 
. ee!  Gadvantagits guibuſcungue, which cannot be granted without 
7 Bac. Abr. 29. 47. 3. Black, Com. 301. 6. Mod. 28. 10. Mod. 127. Tidd's Pract. 240. 5. Mod. 
335. Sclion's PraQt. 292 | | | 


(«) This cafe was in the court of common pleas. 


leave 


E 


Ke 
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= T rinity Term, 13. Will. 3. In B. R. 


rave of the Court (a), and is diſeretionary; and after which one Auen r D 
nay plead to the juriſdiction of the Court. 0 | 


And a reſpondeas ouſter was awarded, and it was ordered to be 
entered for reaſon, on the roll ſpecially, that it was obtained with- 


out leave of Court. 


(a) Guts: ha Sondes, 2. Black. Rep. 1094. Brewſter v. Capper, 1. Black, 
Rep. 51. 1. 201. 


2 3 | Caſe 892, 
Lancaſhire againſt Killingworth. Ta 
THE defendant covenanted with the plaintiff, that upon two alledged the laſt 
days notice within a year, to be given at Hudſon's Bay Houſe, <v2venient tims 
he would accept of one thouſand pounds ſtock in ſuch a Company, 3 2 : 
and would pay two thouſand pounds at the transferring thereof. 623. 1 
The declaration avers, that within the year, v:z. ſuch a day, he s. C. 3. Salk. 
eſt notice in writing for X. the defendant, to come to Hudſon's 342. | 
Bay Houſe the fourth of Member, which was alſo within the * HS | 
year, to accept the transfer; that the plaintiff was there on the "7 Oi 
ame day ready, and did tender a transfer of the ſaid ſtock to the Rep. 5 
defendant, but that the defendant did not come and accept it, or Poſtea, p. 531. 


pay the two thouſand pounds. Upon this declaration there was a Say. Rep. 289. 


demurrer. | | | 
The queſtion is, Whether upon this declaration the plaintiff 
ought to have judgment for the defendant's not accepting the 
ſtock, or paying the money? | ISR 
And HoLT, Chief Juſtice, who delivered the opinion of the 
Court, argued thus: It does appear that the money was to be 
paid upon transfer of the ſtock; and it is to be admitted, that „ 
- when the money was to be paid upon the transferring of the * ſtock, [ 539 ] 
or doing any other thing, if he that is to make the transfer, or do 4 
ſuch other thing, make tender, and the other refuſe, then he is as 
much intitled to the money, as if the transfer, or other thing, had 
been actually done; for though the words be, that the money ſhall 
be paid upon the transfer, yet if the party does all that lies in him, 
be is thereupon as much intitled to the money, as if he had done 
all effectually. 20 


But the queſtion will Whether there be a ſufficient tender 
here? And we all hold that there is not, but that it is defective, 
and therefore the plaintiff cannot recover: he avers that he was 
ready, and did at the time and place appointed offer to make a 
transfer, but the defendant did not accept it; and in this is the 
fault of his declaration. Suppoſe the defendant had been there, | 
and he had tendered it to him, and the other refuſed, he ought to Poſtea, p. 537, 
have averred the tender and refuſal; and in that caſe, to aver a 3 
tender without averring a refuſal likewiſe, would not do. 16. EI. and he nee 
31. 17. Ed. 3. 11. "That pleading of tender with omiſſion of re- that refuſal * 
tuſal is not good, and ſo are many new Books. 1. Sid. 13. Action ſhould be aver, 


upon a promiſe, that the defendant, in conſideration that the plain- red, elſe it is ill 
on demurrer, 


tiff would pay him a certain ſum of money, promiſed to aſſign him but helped b 
| T | a term; verdict. 8 


XIII Se- 


Laxcasnzz a term; and the plaintiff averred a tender of the money, but that 

n the defendant did not aſſign; and after verdict it was moved in 
arreſt of judgment, that che plaintiff did not intitle himſelf to an 
action, for that he did not aver a refuſal, though he had averreq , 
tender; but it was there adjudged well after verdict, but alſo held 
that it would be bad on demurrer. And upon this diverſity is the 
caſe in 2. Saund. 350. which I remember, very well in this court: 
it was an agreement by one to build a houſe, and for that the other 
was to pay him ſo much money upon building of the houſe; and 
this averment was of a tender to build the houſe, but not that the 
other had refujed to ſuffer him to build it; and all the Court were 
; of opinion, that the tender without averment of a refuſal was not 

2oad, but being after verdict it was held well. 2. Vent. 109. 
2 [ 52 1] Buckley v. Milierd. 5 | 


Iftimeardplace Then there is another way of pleading a tender, if time and 
be appointed for place be appointed for the doing of the act. If the party that is to 
doing a thing, gg it come, and he to whom it is to be done do not come, there 
and tie party to he ought in his declaration to alledge that he was at the time and 

whom it is to be D 5 = 
done, is rot Place, and tendered, but no body came to receive. 721. 38. And 
preſent, tender if the party, to * whom the thing is to be done, be abſent, there 
at the place the is this further conſiderable in averring a tender, that is, the time 
halt conventert. of day to make the tender: if there be time and place appointed, 
—_—_— the party cannot come at any time of the day to make a tender; 
1 but in ſuch caſe the law hath appointed the laſt time of the day 
on which the thing can be conveniently done, for the tender to be 
made ; for it cannot be in the morning, nor at any time of the day, 
but the laſt time on which it may conveniently be done, and the 
rty muſt ſtay till then. 5. C. 114. ales Cafe. 2, Cr. 423. 
ere, was taken to a pleader of a tender on a day certain, 
becauſe it was not ſaid at what time cf the day it was made, for he 
might have come and made tender at a time not fit or appointed 

by law, in the ſame day. | : 


WORKT:.. 


Poſte, 5332. HolT. If he had averred a refuſal to accept, ſuch refuſs| 
| If refuſal be a- would be good evidence of a tender to his perſon, and that would 
 verred, it is have been good at any time of the day; and averring of ſuch 
* eue "to tender and retuſal on the plaintiff's ſide would have been well, 
the perſon, without telling on what time of the day the tender had been; be- 
' which would be cauſe the averring a refuſal implies the defendant's being preſent, 
goed at any who cught to accept it; but if the party were not preſent, it ougit 
ume of the day. % be ſhewed that he did not come, and that you were there, and 
| made tender on the time of the day on which the law appoints it to 

de done; and that is the laſt time of the day on which it may be 

dane conveniently. _ 


It was beretofore queſtioned, whether it ſhould not be alledged, 

that neither the party himſelf, or any body for him, was at the 
place to receive; becauſe if any body elſe had been there for him, 
it had been as well as if he himſelf had been there ; and therefore 
antieni precedents are, that neither he nor any body for - was 

| ere. 


Trinity Term, 13. Will. 3. In B. R. 

there, But a tender being pleaded, and that he was not there Tender pleaded, 
ſe was there for him. 3. Cr. 734+ 2. Cr. 13. Telv. 38. For if there to receive 

_ body had been 3 his behalf, that — to 8 of his 3 

ide, and it ſhall not be intended if they do not ſhew it. And what no one elſe for 

is the reaſon of this? This is it : when a man has covenanted and him. 

zoreed to do a thing, in excuſe of himſelf, for not doing thereof , 1 

according to agreement, he ought to ſhew that he has done his ut- ( 532 | 

moſt endeavour to perform it, and ſhew how it came to paſs that. | 

he did not, or- could not do it. And here was an agreement by Where perſon 

the plaintiff to transfer his ſtock ; and hereupon the money was to A _—_— 

be paid: the plaintiff indeed ſays he tendered the transfer, * and ſhew he has 

ſo ſhews he did whatever he could do towards the performance of done all in his 

his agreement; but that is not enough, for he ought likewiſe to power to per- 

ſhew how it came to paſs that it was not performed ; as that the form it, 

defendant was there and refuſed to accept, or was not there at all, 

or on the laſt convenient time of the day which the law appoints 

for doing the matter. And all this the plaintiff ought to ſhew to 

intitle himſelf to this action. 

Upon this reaſon of law is the caſe in 8. C. 92. One makes a feoff- 
ment, upon condition that the feoffee ſhould re-infeoff the feoffor; or 
one binds himſelf in a bond to infeoff obligee by ſuch a day, and before 
the day the feoffee, or obligor, is diſſeiſed by him that was to be in- 
feoffed, and then the bond is put in ſuit, it is not a good plea to ſay 
that you were always ready to infeoff him, but that he himſelf before 
the & ouſted you; but you mult proceed farther, and ſay, that he 


ready to receive it, was held good, without ſaying, that no body and that was no 


kept you out of the poſſeſſion till after the day, with force; for 


though he had interrupted you, perhaps you might have come 
upon the land afterwards and performed the agreement, or make a 


tender, which if he refuſed would have been tantamount; for you 


ought not only to ſhew a diſturbance by him, but alſo ſuch con- 
tinyance of that diſturbance as made it impoſſible for you to per- 
form on your ſide; and in that caſe he ought to ſhew, that he came 
to endeayour to make a feoffment, but could not do it by reaſon 
of the force he met with from the plaintiff; and that had been a 
good excuſe: for if he, to whom a thing is to be done, hinder the 
other that is to do it ever fo much; yet the other muſt uſe his ut- 
moſt endeavour on his ſide to perform; and ſhew that he has done 
it, or elſe he forfeits his bond, or breaks his agreement. 3. Cr. 694. 
is a very remarkable caſe: The condition of a bond was, that be- 


| fore ſuch a day the obligor would procure ſuch a woman to marry 


the obligee ; the obligee goes to her, and tells her, how barbarouſly 
he would uſe her if ſhe married him, and called her “ whore,” 
and threatened to tie her to a poſt, and told her ſuch things, that 
no woman in her ſenſes would marry ſuch a man; after the day, 
debt was brought upon the bond, and this matter ſpecially pleaded 
in bar; and adjudged to be no good plea, but that, notwithſtanding 
the menaces, the obligor ought to have ſhewed that he had done 
his utmoſt endeavpur to procure her to marry him, but that ſhe 
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Trinity Term, 13. Will. 3. In B. R. 


Laren by reaſon of the menaces refuſed, and ſo he was hindered by the 
„ plaintiff. , | 
Kirtitixs- 
WORTH. 


* Heb. 177. An award to enter into a bond to another, it is not 
| enough for the party to bring a bond written, and to fay I will 
* [ 533 JV and deliver you this bond; but he mutt bring the writing, 

© © with a ſeal clapped upon it, and ſay, I deliver you this as my af 
| and deed; and if he omits the doing of any 'one thing that is 
eſſentially neceſſary to the executing a deed, he has not performed 
the award. | | 

There is one thing of what I have ſaid may be liable to excep. 
tion, eſpecially in a caſe of transferring a Company's ſtock, which 
is mentioned in the caſe of Shales and Seignoret; this transfer was 
to have been made in the book of the Hudſons-Bay Company, and 
they have ſet hours on which their books are open; and to fay that 
he was there to make transfer, and tendered it at a time which is 
the laſt convenient time of the day, might be in vain; becauſe by 
the uſage of the Company, the books are not then open, and there- 
fore no transfer could be; and a tender, when no transfer could 

be, would be void. 


>» Anſfuw. If the agreement leaves it indefinite at ſuch a day, the 
— rely law _ no —— time but the laſt convenient time of he day; 
in the laſt con · but if a uſage be averred, that the time for transferring is between 
venient time of ſuch an hour and ſuch an hour, there it ought to be averred, that 
i — ok = "he came within the ultimate convenient time by the uſage, and 
ds cowl the that will be well; as if the uſage be, that the books are open till 
time of transfer ſix o'clock only; the proper time to come will be about five, and 
| bataſet time, to ſtay till ſix. | LEY | 


| — arg 3 And judgment for defendant PER TOTAM CURIAN. 
Caſe 893. 8 Furlong again Th ornigold. 


| If enly part of DEBT UPON A BOND for the performance of an award; * nu] 
an award be ſet I « award” pleaded ; the plaintiff ſets forth part of the award, 
forth, and con- but not all, and concludes wa a profert ; the defendant craves 
| layer _ oyer, and the award being ſet forth at large, demurs generally, for 
* tit craves the variance between the award replied, and that ſet forth on the 
eyer and demurs, cyer; and Smith v. Yeoman, 1. Saund. 319, was quoted, where 
it is ul for the the plaintiff in ſuch caſe ought not only to ſet forth the award, but 
variance. () alſo to affign a breach. | | | 
Cro. Fiz. 861. ut it was objected, that it is enough to ſhew ſo much of the 
| 1 235. award, as to give himſelf cauſe of action, and to ſhew the award 
2. Show. 6. good, that is mutual; and if there be anything more in it, it ought 
Kyd onAwards, to come of the defendant's ſide; as in caſe of an action upon an 
192.986. act of parliament. Vide x. Leo. 72. In debt upon an award, no- 
*f 534 ] thing was ſet forth but the * ſubmiſſion to the award of J. S. and 


that he awarded the defendant to pay the plaintiff ten pounds, and 


Nicholſon, 1. Burr. 278. N i 


Trinity Term, 13. Will. 3. In B. R. 

- held the action did lie, and that the plaintiff is bound to ſhew no FuxLonG 
more than does for him, and the reſt ought to come of the de- 1 
fendant's ſide. Vide Letois v. Scholaſtica in Plot. that one need : 
fay no more than is for his purpole. Palmer, 511. that in or- 
dr of good pleading, that when the defendant pleads nullum fece- 
runt arbitrium, and the plaintiff ſhews an award and breach, the 
defendant ought to rejoin nullum tale fecerunt arbitrium. 


Hol r, Chief Juſtice.» You ſet out too little or too much; for 
you do not ſet out the whole award, but you ſay profert, as if you 
had ſet it out. But the queſtion will be, Whether it will not be 
well on a general demurrer ? 2. Rich. 3. 13. The iflue is aon 
grerunt hoc arbitrium; but ſuppoſe part of the award be well, and 
another part void, and fo bad that it avoids even the whole award, 
and the plaintiff ſets out only the good part, et nullum tale fecerunt 
arbitrium be pleaded, and then the whole award 1s ſet out. 
18. Edto. 4. 32. Bro. Arbit. 39. 41. But in thoſe days they 
held an award void in part to be ſo in all; as award that there 
ſnould be mutual releaſes for the purpoſe, and that one of the 
parties ſhould get a third perſon to be ſecurity for the payment of 
ten pounds to the other, ſuch award would have been held void in 
tzts in thoſe days; and fo was the law held all along until Xing James 
the Fir/'s time, when, as appears in Hobart and Hutton, it wass 
held an award might be good in part, and void in part. But here Award may be 
it was ſaid, that the plaintiff ought to ſet forth all the things 8994 in part, 
awarded to be done by him, though perhaps he need not ſet out a 
everything to be done of the other fide; and the omiſſion hereof 
in the declaration, and ſetting it out in the other part, is a ſubſtantial 
variance. But if a void part of the award be omitted, fo it be ſuch If a void part of 
z void part as does not avoid the whole award, that may be well zu award be 

< 2 . omitted to be 
enough; for where an award contains ſeveral matters to be done r forth, it 50 
on the plaintiff's fide, all which are well awarded, and to be per- well. 
formed by the plaintiff, and he only ſets out enough to intitle him- 
ſelf to an action, and they come and plead «no award,“ and, upon 
yer of the award, it appears the plaintiff was to do more than he 
ſet forth, and that thoſe things were well awarded, that is, that 
the award was legal as to them; the queſtion is, Whether he 
ought not to ſhew all thoſe things that he was to perform, or if 
the omitting any of them be not a ſubſtantial variance? It was ſaid, 


% 


himſelf to action; but that he ought to ſhew ſo much of the award 
as was neceſſary to make it good. 


that in debt upon an award he need only ſet out * enough to intitle , [ 535 1 
be 


And Hol r, Chief Juſtice, ſeemed to approve of the caſe in 
1. Leo. 72. vid. Style, 98. 1. Sid. 161. that debt lies upon an 
award, without ſetting it all out. But here the variance was held 
material. | 


And judgment was given for the defendant. 


Vol. XII. Nn Wilbrabam 


Trinity Term, 13. Will. 3. In B. R. 


Cafe 894- 


Wilbraham againſt Lownds. 
Treſpaſs in the FRE SPASS qguare clauſum fregit in Cheſbire; and it was plead- 
oy 8 ed, that this Court ought not to take conuſance of it, for that 
ED a the defendant, at the time of the ſuppoſed treſpaſs and bill exhi. 


in the county bited, was an inhabitant of the county palatine where the treſpaſs 
palatine of Ce- was made; et petunt Jud. if this Court will take conuſance;“ 
ter. to which there was a demurrer: | 


+ >>% 
> 45 


In maintenance whereof it was ſaid, that the declaration was 
againſt hum in cu/iodia mareſchall; ; that his being in cuſtody of 
the marſhal was not traverſable, no more than being the king's 
creditor in a guo minus. Beſides, the defendant's being an inha- 

bitant of the county palatine, does not hinder his being an, inhabi- 
tant out of it; for a man may be an inhabitant in ſeveral places at 

once; and in all appeals and indictments of murder, the party is 
alledged to be an inhabitant in the place where the murder is com- 
mitted. . | 


A man's being HoLT, Chief Juſtice. As to your caſe of quo minus, it is tra- 
the king's ere verſable, if the party come in due time to do it. And if one be 2 
tor in 2 5% priſoner here, againſt whom one has a cauſe of action ariſing 

oh within the county palatine, fo that his being a priſoner here hinders 

| that perſon from proceeding againſt him below, ſurely the cauſe's 

If a perſon is in ariling within the county palatine ſhall not hinder us from having 
cuſtody of the Conulance of it here; but that is where he is firſt in cuſtody of the 
s. for marſhal for cauſe, and another, or the fame party, has another 
| ps hin cauſe of action ariſing againſt him in the county palatine; and if 
for 4 cauſe a. the truth were ſo, that the defendant was in cuſtocy of the mar- 
riſing in the ſha] before, for a cauſe ariſing within our juriſdiction, the defend- 
county palatine. ant inſtead of demurring ought to ſne it in ſupport of our juril- 
Any plea of pri- diction. But any plca of privilege is good to a declaration againſt 
ke 426 eg one in cſtadid mareſchalli, if he was brought wrongfully there. 
abc As if an attorney of the common pleas be arreſted upon a /atitat, 
 euflod. mar. if he and is in cultody of the marſhal for want of bail, or ſuppoſe he 
be there wrong- puts in bail, it ſhall not hinder him of pleading his privilege; be- 
cauſe he * cannot plead till he put in bail, if he he not in actual 
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1 * [ 5 36 ] cuſtody; and if we give judzment, it muſt be for the defendant, 
FE Arte, 113. | | 5 
1 Caſe 895. Lancaſter ægaigf Lovelace. ” 
Title to hold a [PRROR of a judgment in the court of Canterbury. FIRST, It 


E was excepted, that in making title to a court they laid to be 
a court by preſcription ſecundum conſuetudinem curiæ præd.; and 


be 


* « gurt afgre.. that was abiurd to lay a cuſtom in a court to hold a court, but it 
+ « ſaid,” is wen ſhould be laid in the city, &c. 

Pp E. Ce . Sed non allicatur, upon the authority of Ameſie's Caſe, where 
7 Moor, 422. the lame exception was over-ruled; but beſides, this was laid to 
5 Owen, 50. Cro. Jac. 184. 493. Velv. 46. 1. Sid. 311. 1. Salk. 265. 2. Ld: Ray. 1543 
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Trinity Term, 13. Will. 3. In B. R. 


ze a court time out of mind, according to the cuſtom of the faid LANCASTER 


court, and confirmed by charter. agarft 
LovzsLAcE. 


SECOND EXCEPTION, It does not appear thãt the juriſdiction Deferdant's ap- 


of the court was co- extenſive with the city; and they alledge the Pfarance cures a 
defective ſtate - 


cauſe of action only to have ariſen within the city. men of the'lis= 


Bur IT was SATD, that the defendant comin g in and anſwer- riſdiction of an 


ing had waived that advantage. | inferior court. 
THIRDLY), That the venire was, cc venzre feacizs, Sc. duode- . 

« im, c. which ought to be ſet forth at large in caſe of an nct be alledged 

inferior court, where no dminution may be alledged ; and the rea- = iy inferior 

ſon why ſuch entries are aliowed in the ſuperior c courts is, becauſe * 

one may alledge diminution, and thereupon have the matter cer- : 

tied at large 3 vide 1. Cro. 164. 1. Rel!. Abr. $0c. Style,. 20. 

104.195. 1. Noll Abr. $91. 4 20. Rut againſt this was quoted 

Raym. 20. Raym. 217, 218. 2. Teb. 3 353 vrhere this exception 


was over-ruled. 


Hol r, Chief Juice. They muſt ſet forth the acai as 
they are by the award of the Court, for no diminution lies to them; 
and all advantages muſt be taken againſt the matter, as it appears 
on the record; and we muſt take the venire facias to have been 
awarded as it is entered on the roll; and he ſaid, there was never 
a precedent of entries in an inferior court in Rajaall. 

Hol x, Chief” Fuſtice, at another day: The want of “ quorum 
l ruilibet, &c. may be well, becauſe it is « duodecim de inhabi- 
© ftantibus of the city; but the want of filing the gui nec ſeems to 


be ſubſtance, and therefore fatal. Qui nec ought not to be in the | 
king's caſe, becauſe none can be of kin to the king ; but there it n 


fault only be u non attingat the ſubje q alrgua affinitare. 


And per CLERK, on the civil ſide, They always file the writ, 
but fecus on the crown fide. : 


And PER CVURTAM, Before juſtices of gaol- delivery, there i is no 
other warrant for a jury but the ANY on the roll. : 


9 2 *[ 537 ] 
* Anonymous. Cafe 896, 
Hour. Chief Fuſtice. If one would plead a plea amounting Colour. 


to the general iſſue, he ought to give the defendant colour, Ante, 377. 
either "_ or implied. 


Dy Hall againſt Bond. TY Caſe 897. 
peer by an adminiſtrator cuz admini/tratio debito modo commiſſa Suit by adminiſ- 
"_ the defendant pleads over. trator cli admi- 


niſt. debits de 
commiſſa, ill on demurrer, dut mou by pleading over, - 


Nnz2 Y Per 
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Trinity Term, 13. Will. 3. In B. R. 


art PER Cx t AM. This had been bad if demurred unto, but x 
eganſt now helped by your plcacing over; for you thereby admit he has 
| Box, 2 right of ſuit, and is adminiſtrator. ; 


Caſe 858. <> | May againſt King. 


To an ind bitte: IEBTTATUs ASSUMPSIT for forty pounds for work dene; 
e and quantum meruit for the fame, The defendant pleads, that 
_— there being mutual dealings between the plaintiff and him, they 
ra that there Came to an account; and that it did appear on the account, that 
were mutual the defendant was in arrear to the plaintiff but five pounds, which 
d:alings be- he promiſed to pay him; in conſideration whereof the plaintiff did 


Corte plan difcharge him of the faid debt and claim: to this plea there was a 


ee e 3 demurrer. 8 | 
. inner IT was xo] ARGUED fer the defendant, that a promiſe, hefore 
thereupon the It is broke, may be diſcharged by another promiſe ; and a caſe in 
defendant was Trinity Term, in the twenty-ſecond year cf Charles the Second, 
found in arrear was relied upon, and it was this: A man fold a horſe to another 
_ 38 for twenty pounds, and there is other dealing between them, and 
it amounts to upon reckoning together it was agreed between them, that he that 
the general iſſue, fold the horſe owed to the other five ſhillings and no more; and in 
and may be debt brought for the horſe this ſpecial matter was pleaded, and 
given in evi- held a good bar. ide 1. Med. 205, 206. 2. Md. a4. And in 
. TIIEs, many caſes elſe one may confeſs and avoid the cauſe of action, cr 
S. C. Comy. elſe plead generally, and give it in evidence; as in Maintenance 
3 N one may confeſs and avoid it, by ſaying he was a Counſcl at law, 
Ray. 680. and did it for his fee; 21. Edw. 3. 17. and yet this would be 
x. Burr. Rep. 9. good in evidence upon a Not guilty. 3. Cre. goo. To an action 
Cro. Car. 384. for a malicious proſ-cution, probable cauſe of ſuſpicion is a gocd 
3- Lev. 238. plea, though it may be given in evidence upon not guilty pleaded, 
„ 2. Cro. 130. Br. Maintenance, 16. 10. (2. 88. 9 Hen. b. 64. 
Comy.Rep. 98. That one may plead the Maintenance was for his fee, or generally 
1. Ld. Ray. 235. Not guilty, and give it in evidence; and the diveriity was faid to 
* [ 538 ] be where the fact is complicated, * and may be apt to inveigle the 
jury; there, that the Court may be the better able to direct the 
7: Com. Pig. jury, the ſpecial matter may be pleaded; and here it was ſaid, that 
the defendant gave colour to the plaintiff; for we agree there was 


* Pleader” and formerly the ſpecial matter uſed to be plcaded in trover, and 
(z. G. 211.) held well; as that the goods were bought in market overt, whereby 


1. Bac. Abr. 180. N 0 | 2 Sith 
4. Bac. Abr. 88. the property was allowed once to have been in the plaintiff. 


ze Term Rep. HoLrT, Chief Ju/tice. It is true; that a promiſe, before it i 
why broke, may be diſcharged by a parol agreement, but after it 1s 
broke it cannot be diſcharged, without deed, by any new agree- 
ment, without ſatisfaction; as by accord with ſatisfaction, or by 
releaſe in writing; and it is likewiſe true, that ſale in market overt 
is a good plea in trover. But if one bind himſelf in a bond for 
the payment of twenty pounds to H. by a day certain; and . buy 
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Trinity Term, 13. Will. 3. In B. R. 


: horſe of the obligor of the value of twenty pounds before the Mar 
day, and then they two account together, and twenty pounds is — 
ſet and agreed for the horſe, in an action brought upon the bond 8 
he cannot plead the general iſſue; yet he may ple d ſolvit ad diem; 
and muſt not plead it by way of account, but it muſt be pleaded 
according to the operation it has in law, and that is to be a pay- 
ment; and ſo here. As if tenant for life grant his eſtate to him 
in reverſion, it is a ſurrender, and muſt be pleaded as ſuch, and not 
by way of grant; ſo here to plead this by way of account, when 
the operation in law is payment, will be ill. And PER-IPSUM, 
If there be two dealers, and without coming to an account, they 
agree to be clear againſt one another, it would not be well, with- 
out coming to an account; and the caſe quoted out of the Mederns 
was the firſt of this kind, and by my conſent ſhall be the laſt, 
And to plead it as an account is but argumentative of payment, 
which is direct, and therefore not to be allowed; nor need this be 
ſhewn for cauſe of the demurrer. And this is nothing like debt 
upon a ſimple contract, to which it is a good plea, that the defend- 
ant has given his bond for that debt, and that the plaintiff did ac- 


cept it in ſatisfaction (a) ; or where upon a general iſſue that 


matter may be given in evidence ; for the bond is no payment of 


the original debt, but a thing of a higher nature, which extin- 


guilhes it. 
And PER CURIAu, Judgment for the plaintiff („). 


(2) Ante, 86. 406. | 2. that in ſimul compuraſſent is not a good 

(5) And ſce the caſe of Rolls v. Barnes, plea in bar to an action on a//umpfir ; for 
1. Black. Rep. 65. where it is ſid to have though true, it does not extinguiſh the 
been held by the Court on the authority original promiſe, | 
of Adderley v. Evans in ilzry, 29. Ge | | N 
/ 1 : 

* 
[ 539] 
* Ball againſt Smith. Caſe 899. 


NEBT vox a BOND, and no ſuch perſon as the plaintiff in After attorney 


” being pleaded; reſpond. ouſter awarded; for after attorney EE 


made and entered on record, the defendant cannot plead ſuch a nnot lead 


plea, | - there was na 
ſuch peiſon as the plaintiff, 


Baber again? Palmer. Ci.aſe 900. 
DEBT UPON A EOND, and the ſtatute of Compoſition. of two Covenant to 


thirds in number and value pleaded ; and to that a demurrer, fake, a bond in 


and day pom over; ſince which day the defendant pleaded, that —_— _ a 


fince the laſt continuance the plaintiff did by his deed grant and hy 
agree to and with the defendant, to accept a bond for the building debt on a bond, 
of a houſe in ſatisfaction of the firſt bond. for it is not & 
And now IT WAS HELD not to be a good plea, for it amounts 3 
to no more than 4 covenant, and not to a releaſe. 
5 Nn z | Ir 
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Trinity Term, 13. Will. 3. In B. R. 


Pleading the IT was ALso HELD, that pleading that plea, puts darrein con. 
oo 1 2 tinuance, was a felinquiſhing of the former plea, to which the de- 
relinkaithingrbe murrer was, contrary to Hob. 81. which was quoted. 
former plea. 5 — ? > - £ x : | 
a | 5 And Hort, Chief Fuſfice, ſaid, that a bond may be a ſatisfaction 

ol che condition of another bond, before it is forfeited; ſeu; 


693. 


S. C. Salk. 176. after. | 
If part cf the AND HERE IT WAS DEBATED, whether, if part of the money 


pris Earrein cen- for it, whether it ought to be pleaded in bar or in abatement; and 


timnance and ac- ; . | s 
F 1 — f a 
quittance, whe- Style, 112. wherevit was plcaded in abatement, was quoted; and 


| money be paid had been paid puis darrein continuance, and an acquittance given 


tber to be plead- Allen, 65. bad without acquittance ;z and there held, if one has 


ed in bar or 2Cquittance in hand, he may plead in bar or abatement, at 
av election. | 5 5 | f 
Poitea, 541. . IT 
Cro. Jac. 92 To which HoLT, Chief Fuftice, ſaid, that as he remembered, 
261. but that he ſpoke upon an old memory, that when ſuch receipt of 
_ * x part was pleaded in bar, it was no plea, that is, no plea to bar the 
7. Com. Dig. Whole debt or action, but only for ſo much as was received : as 
* Abatement” ſappoſe debt be for forty pounds, whereof twenty pounds is paid 
1. 24.) defore the action brought, and that payment and acquittance plead- 
1 ed in bar, it is good for ſo much only, in bar. And the law will 
be the ſame where the payment is aſter the action brought; for 
why ſhall it not be a bar for ſo much as well when it is paid after 
thę action brought as before? for its being paid after the action 
brought does not falſify the writ more than its being paid before; 
0 for in both cafes it * equally falſifies the writ; and in both caſes 
- © . you may demand judgment // actis of the twenty pounds which 
vou paid, and for which you have an acquittance. And the matter 
of the plea remains ante et pendente placito, for acquittance and 
payment is a good plca in bar at any time, but it ſhall be pleaded 
guoad fo much only, and fo it would have been if the payment had 
been of part before the action brought. But Cro. 342. Mor, 
$ 598. G. Ent. 159. Debt upon bond for forty pounds, and plead- 
ed in abatement, that pending the action the plaintiff had attached 
the defendant's money in London, and recovered it there ; and the 
Court held in that caſe, that ſuch receipt of part ought to be plead- 
ed in bar pro tante; but if it were a ciſcharg2 by the att of the 
party, it ought to be only in abatement, that is waen the payment 
is after the action brought; and that there is no diverſity between 
this and a real action; $or if an affiſe be brought for twenty acres 
and afterwards an entry is made into one of them, it {hall abate the 
W:iTt. 3 = | 1 


But Hol r, Chief Fuftice, ſaid, that was where the entry was 
by one without the conſent of the other; but have you ever 
known it pleaded in abatement where both parties did conſent ? 
as when the entry was by virtue of a conveyance made by the te- 

nant to the demandant. BO POE OL WORDS 8 


a * 
To 


*[ 54 


But 


Trinity Term, 13. Will. 3. In B. R. 


But PER CR IAM, It was adjudged for the plaintiff here upon Bazzn | 
' the firſt point, and no reſolution on the other point, 2g. whether , 48% 


1 i Parkzs. 
it ſhould be in bar or in abatement (a). 
(a) In debt cn bond, payment of part 1. Ld. Ray. 691. S. C. 2. Salk. 519* 
| and acquittance puis darrein continuance can S. C. poſt. 541. . 
only be pleaded in bar, Peirce v. Paxton, 
Anonymous. Caſe 901. 


OLT, Chief Juſtice. If at one fitting one loſes above fifty Gaming. 

pounds to one, and fo to another, he muſt pay it, for they Ante, 258. 
are ſeveral contracts. So if one of them play with falſe dice, and 2 _ 54: 
the other with fair ones, he that plays with the fair dice ſhall re- 50 wy 


cover his winnings. . 1 Salk. 345. 
| I. Sid. 394. 2. Black. Rep. 7c6. 1226. 


Birch againſt Bellamy. | | Caſe goa. 


ER CURIAM. A tenant for years now cannot aſſign over his A ten cannot 


term without writing; but the aſſignment may be pleaded now. be aſhgned 


RE . . \ : . i an without deed, 
without ſaying it was by deed (a). If a thing might have been bei 


cone at common law without writing, and an act of parliament id f in as 


comes and ſays it ſhall not be good without writing, that {hall not ing, but to come 


alter the manner cf pleading, but the pleading ſhall continue as in evidence. 
before; and its being in writing {hall come in evidence; but if a pq Cem. 
thing be made good originally by act of parliament, there you muſt 432. 

plead all the circumſtances of the act; as upon the ſtatute of Ray. 450. 
32. Hen. 8. c. 1. of Wills, * you muſt ſet out that the will was 7 Sid. 142» 


3 : Lev. 81. 
in writing, and ſo plead it. | | . N. P. 279. 
See Villan v. Handley, 2. Wil. 49. | 0 
„ we l | [ 541] 
RMi˖Redmond #gainft Joſeph. Caſe 903. 


EBT upon A JUDGMENT : The defendant pleads in bar, To debt on a 

that a capias ad ſatisfaciendum was taken out againſt. him at judgment, 4 
ſuch a time, by virtue waereof he was taken in execution; and 7724 that the 
that the ſaid capias was returned on record, but did not aver that xen in exccu. 
tne execution continued, or that the debt was paid; and on de- tion is good, 
murrer, | 1 erer 
HoLT, Chief Fuftice. If he was once in execution, it muſt be 1 _m_ 
intended he continues ſo, if he has not paid the money (a); for if he nued. | 
has eſcaped, you ſhould reply that of your fide that are plaintiffs, 
for this is a plea in bar, and good to common intent. And he Sid. 236. 
quoted two caſes, where he had known eſcape replied to ſuch a 7: Med. 62. 
plea; and a taking in execution is a bar to all other remedies 
waile it laſts, and we cannot intend an eſcape. And here if he 
had averred the continuance in execution, if they cannot traverſe it 
of tae plaintiff's ſide, what does his averment of it avail them? 

| 4 i | 
(a) See the cafes of Vigors v. Al- Withey, 1. Term Rep. 557. 

ach, 4. Burr. 2483. and Jaques v. | 7s 


Nn4 :- | | and 


defendant was 


"CRE Dee REN 
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—— 


Trinity Term, 13. Will. 3. In B. R. 


Rxpxoxy) and if he be not in execution, but eicaped, they may reply t. 
agent And the writ iſſued out is not of record till it be returned, though 
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me execution be * before * return. 

NJ Caſe 904. | Toon againſt Gullack. w 
[I | | ar 
i: In debt on a JN DEBT upon a bond for four hundred godies, Ea India money, in 
= bond for _ the plaintiff declared for one hundred and eighty pounds ; and it hi 
1 ects or o Vas objected, that they ought to make their declaration according c 
-N much Erg to their lien. 
5 2 81 Hol r, Chief Fuftice. They muſt demand Engliſb money, and 

. 0 4 not foreign money, and they are to value it according to the value Vi 
5 it bears here in England; but if a man will bring an action fot t 
5 foreign en, it muſt be getinue. | f 
8 | | 0 
. Caſe 905. | Pierce againſt Pack ſton. f 
5 On debt on 2 FINE UPON BOND: The defendant pleads payment of dart 1 
= band, receipt of puis darrem continuance, which the CE accepted, in - 
. 34 Part of the mo- b f 
* ney grit darreit als 5 0 
* wn: aged 3 Hor x, Chisf Juſtice. The defendant could not have pleaded 1 
* ee it in abatemen . but muſt have done it in bar; and whenever a t 
1 542 7 thing, whict in its nature is a bar, happens, and is pleaded * puis b 
Y + darrein continuance, it admits of no anfwer; and this he faid was p 
0 9 C. 2. Salk. not like the caſe of foreign attachment, though that has been held 0 
* 1 74 Alan to be matter of payment: "nd therefore a a good plea in bar; nor like t 
IF 631. the cale of the demandant's entry into part of the lend, pris dar- t 
= * ou Holt, 560. rein continuance, for that is the party's own act only. And he d 
= ce, 539 quoted the caſe of 3. Hen. 7. 3. b. 5. Hen. 7.41.4. The firſt was a 
2 A | debt upon contrast, and receipt of part puls darrein continuance tl 
2 Atte on con- WAS pleaded ; and there it was held to be no good plea, becauſe it 0 
oF tract, for might might be given in evidence; but if it had been upon debt upon a ; 
* be given in ei- 1. 295 it muit have been pivaded in bar. Fide 17. Ew. 4. . 
oy Caſe 906. > ow The Ling 3 Fuller. ” | | 
W 4 Inditment for ULLER being convicted upon an indictment for procuring an | 
= aw e _ attorney of the court, who married his lifter, to be pretſea to - 
4-8 Orne 5 I 
"If prefied to fea. — was tacd one hundred m. mar Ks. 
3 Caſe 907. 5 The King agaigſt Yates. 
F ; Out!awry re- AXe OVTLAWRY for high treaſon was reverſed, upon the ex- ˖ 
£72 Ss Not: W ception, that it did not appear where the Rrlt court was i 
. Praring where h 1 d. 8 , , 
* ine court was Ne ; 


Et, 4 Burr. 2564 4. Hawk FP. C. page 189. 
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Fitter againſt Veal. Cafe god. 
T vas a ſpecial action of treſpaſs, in which the plaintiff de- If, after mec 
] clared of a battery and wounding of him at ſuch a time, tor vering damages 
which he brought treſpals, and recovered damages for the beating 3 on of 
nd wounding; but that ſince that time, by reaſon of the wound- an un — 
ing, he was fain to be trepanned, and have a bone taken out of dhe plaintiff is 
his ſcull, ſo that he thereby became maimed ; and the former ge; put to great ex- 


covery being pleaded in bar, | — 1 
Tux QUESTION was, If this action did now lie ? --- injury 2 


Sis B. SHOWER urged that it did, for that nothing was reco- ed, yet he 
vered for the maim before, for it was not known or in being at erer. 3 0 
the time of the former recovery; and the queſtion is, Whether an ;ecover turther 
action will not lie for a conſequential damage that happens to compeaſationfor 
one from the wrong of another, ſubſequently to a recovery for the conſequen- 
the original wrong ? And ſurely it is ® hard it ſhould not; for the 3 
wrong done by the ſtranger, and the damages ariſing thereby to me, all be intended 
re the ground of the action. And if a man does in time ſubſequent that the jury 
ſuffer by the wrongful act of a ſtranger, he ought to have remedy confidered all 
for itz and we are here ſufferers by this battery in a new and higher Poſſibie conſe. 
gre, and this ſince the recovery; therefore we have received be ee; Se Ware 
ro ſatisfaction for it, becauſe the jury could not have it under aac. 
their contideration, being not then diſcovered. If this one act , 
had been to the damage of two, both of them ſhould recover re- [ 543 ] 
paration with reſpect to their ſeveral damages, though it be but 5.C. 1. Salk. 11. 
ore entire act. Ergo, If one act of mine will prejudice another 8. C. 2. Ld-Ray. 
twice, or in ſeveral degrees, there ought to be ſeveral repara- 39 oo 00 
tions, more eſpecially when one of the ſpecies or degrees of the Co. Jac. 37 
damage is not known till after a recovery for the other; and 4. Co 43. 
after recovery for this treſpaſs, if the plaintiff had died within 1. Leon. 379. 
the year, the defendant would be puniſhable by indictment at ſuit * Stra. 977. 
of the king, or on appeal at ſuit of his wife or heir. And he 
ſaid, if A. entered into my ground, and breaks down my wall 
waich keeps out the ſea; and I bring treſpaſs, and recover da- 
mages, and I rebuild my wall, but by reaſon of the newneſs 
thereof it is broke down by a new ſtorm, which the old wall 
would have reſiſted ; ſhall I not recover new damages for that 
lols? Ki | | | 

Cus1a. This is a new caſe, and none to be found that we know 
like it; for every man that recovers damages, it is ſuppoſed he has 
received according to the damage that he has received. If the 
plaintiff's ſurgeon had come at the lait trial, and ſhewed that the 
plaintiff was not cured, the jury would have conſidered that mat- 
ter; and then was his time to conſider of the heinouſneſs of the 
battzry, and to give evidence of it. And in this cal the git of 
the action is the injury, or firſt battery; and the wounding and 
maiming is but aggravation of that injury: but in ſome cales the 
uage is the ground of the action, as where a maſter 2 


4 3233 
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e action for beating his ſervant, whereby he loſes his ſervice, Arg 
Vai, wit ſhall be intended here that the jury gave entire ſatisfaction for 
| the battery. And as to the caſe put of the ſea-bank, the plain- 
tiff ſhall recover damages for the overfiowing of his lands, and to 
rebuild his wall; and the danger of the new wall, if there be an 
thing in that too, may be conſidered; but this muſt be all x 
4 once. And though there be nothing of maim in the firſt deci. 
*[ 544 7 ration, yet a recovery in treſpaſs and batte: is a good bar ®jn 
| maim. 4. Cz. 43. a. In criminal matters one may be twice pu- 
n niſhed for the ſame offence; for if indictment be for aſſault and 
battery, and the party is convicted and fined, yet the plaintiff may 
have treſpaſs, and recover damages againſt him; and if afterwards, 
within the year, the party die, the other may be hanged for the 
murder. 77 | N 
Blut per Hor r, Chief Juſtice, If a man be dangerouſly ill of 
a battery, and is indicted for it, the indictment for the battery 
ought not to be tried till after the year. And if A. wound g. and 
he thereof die within the year through the unſkilfulneſs of ſur- 
geons, yet it is felony in A. And if A. bring an action for words 
actionable in themſelves, and recover damages, and afterwards, by 
reaſon of the words, ſhe loſe a huſband, yet no action will lie aſter- 
wards for the ſpecial damage: and ſo if the words be actionable for the 
ſpecial damage which party has ſuffered by reaſon of them, and for 
and that damages are recovered, and after the party has another ſpe. 
cial damage. 8 | 
Ax D THEY ALL HELD, that this is not like the caſe 
put, where @ tert is done to two by one act, for there a 
Cafes T. H. 55. recovery by one is not for the fert done to the other; and 
| upon declaration for aſſault, battery, and wounding, one may give 
maim in evidence, and recover damages for it; and therefore a 
recovery in ſuch an action is a good bar to an action for maim, 
And this is not like the caſe of a nuiſance in erecting a pent- 
| houſe, whereby the rain fails upon my houſe-or garden; or ſtop- 
ping my lights, wherein I ihall recover damages fer every new 
hurt in infinitum : for, firſt, the battery is a tranſitory act, and the 
nuiſance is a continued one as long as it laſts; therefore damages 
Cannot be recovered for it at once: ſecondly, every new rain 
that falls, or every light that is ſtopt, is a new nuiſance ; but every 
new ill conſequence of the battery is not any new wrong of tae 


defendant. | | 
Et PER ToTAM CURIANH, Judgment was given for the defen- 
Cant. | 
The King againſt Young. 
| YOUNG was outlawed for murder, and brought a writ of 
A ee error; and being brought to the bar, was afked what he could 


for murder can : 3 
he tain] a fay why execution {hould not be awarded againſt him : and pie- 
feire jecia; muſt go to all the lords, or Attorney General muſt on record confcſs there are no lands. 

| | ; | ; ſented 


Cafe o. 


2 II ** WI "0 [_— — — 


Trinity Term, 1 z. Will. 3. In B. R. 


ented a writ of error upon his knees, and affigned for error, that 
it did not appear that the county courts, at which the proclama- 


tions were, were holden for that county (a). | Ee * 545 ] 


* HoLT, Chief Juſlice. You muſt biing a ſcire facias againſt Poſtea Mich, 


al the lords mediate and immediate, or Mg. ATTORNEY muſt 13. W. g. 


come into court and confeſs on record that you have no lends of res Rex 


tenements; though he ſaid he had known outlawries reverſed with- 
out ſuch ſcire facias, but that was a dangerous courſe for the 
lords mediate and immediate, who, though when they are ſum- 
moned by ſuch ſcire facias, could not plead in nullo ęſt erratum, 
gor bar the reverſal of the judgment, yet may plead releaſes or 
knes levied to them by the outlawed perſon after the outlawry, in 
ber of reſtitution; but ſince they cannot maintain the judg- 
ment, ſuch ſcire facias ſeems rather of caution than of ne- 


1. Jo. 421. 


os cellity (5). : \ a 


And after reverſal of the outlawry in this cafe, upon THE Ar- 


ro?NgY GENERAL's confeſſion of “ no lands,” the defen- 
lant was committed to Newgate, to undergo his trial the next 


ſetlons. 
() Rex v. Yates, ante, 542 () See 4. Hawk, P. C. ch. 50. f. 14. | 


* 


Wilbraham againſt Doley. ; Caſe 910. 


I error to reverſe an outlawry for error in law, the queſtion In error to re- 


was, Whether the plaintiff muſt give bail to the original ac- ee 9 
ton, as he muſt do when it is to be reverſed for want of procla- ee, aeg . 


nations upon the ſtatute of 31. Eliz. c. 3. given to ti 


? : . o 3 * — al ” 
And GouLD, Juſtice, cited a caſe out of Littletow's Reports, N mut be an 


nere he was held to bail upon an error in law, the original cauſe ant of procla- 
of action being ſuch as required ſpecial bail. mations. 


But per HoLT, Chief Fufiice, They ought not to be holden , >.1d.Ray: 
to bail upon any error in law, for the ſtatute of Eliz. men- 501. 605. 
tions only want of proclamations z and your caſe out of Lit- S. C. 2. Salk. 500. 
tvton's Reports is bunglingly reported. And they al! ſaid, if it | 
cid appear to them that there was a want of proclamation in the 
cutlawry, and an error in law beſides, though the party aſſigned 
the error in law only, yet they would reverſe it for the want of 
proclamation, and ſo hold him to bail; but if there were not want 
of proclamation, but merely an error in law, there need be no 
bail; for as the ſtatute made a new error for the advantage of the 
outlawed perſon, ſo it thought to recompenſe that .with another 
to the creditor, that in that caſe he ſhould have good bail to his 
ation ; but however they directed the party outlawed to put in 
dail to anſwer the condemnation, or render his bod Y. _ | 
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Special bail to NoTE: Per Horr, Chief Jaſtice, Special bail to reverſe an 
wy; pM outlawry muſt be ſimply to anſwer the condemnation ; but 
, Pra . Other ſpecial bail & is to auſwer condemnation, or render his body: 
other ſpecial bail and it was agreed, if the party were taken up upon the cap. ut{g. 
is tw anſwer gat. he mult give bail to reverſe the outlawry ; and they further 
I, taid, the ſheriff was fineable for leaving tuch errors in out- 
8 doe lawries. RT. : x 5 * 
priſon. be 85 


*[ 546 ] 

Cafe 911. TY Anonymous. 

Juſtices of peace OLT Chief Juſtice. Where an act of parliament ſa 
of the county juſtices of peace of ſuch a diviſion ſhall do ſo and fo, ith 


may do what BE Or Pong | I x EP 
juſtices of the only directory guead the diviſion; and any of the juſtices of the 


- divifion are ap- county may 0 7A | | 


| Painted to do by 
act of parlia- 
ment. | Tg: 
Caſe 912. ws mn 
vin is a conita- LFOLT, Evref Juftice. A vill and a village are the ſame, and 
bulary. a hamlet is a diviſion of a vill. 18. Edt. 1. The whot 


vill is a conftabulary, and a hamlet is commonly a tithing. 


Caſe 913. | Pratt againſt Rutleis. 
pa wrath T)iSTRESS for rent, replevin, and avowry, and the plaintif 
* 0 uy in replevin nonfuited, a retorno habendo awarded, and a writ 
55 the plainut of enquiry of damages iſſued out, and before execution a ſecond 
be. nonfuited, deli⁊ a,]. s | 


and, en 274% The doubt was, Whether this ſecond deliverance be a ſuperſedes; 


teberdoawarded, : 

a if of enquiry Of the writ of enquiry fa)? 
— r And that it was, was urged, that the writ of enquiry is grounded 
fecend deliverance upon the retorno babenda, and the ſecond deliverance is a ſuperſc- 
ited before geas of that, and by conſequence of the writ of enquiry ; for what 
execution of the ſuperſedes the judgment ought to ſuperſede that which is grounded 
writ ot A err Vol 4. 
x a juperſedea; of upon the judgment (5). The plaintiff in replevin has the di 
thercterns Haben. ſtreſs delivered to him upon the ſecand deliverance; and if he has 
de, but pot oi the judgment thereon, how ſhall the avowant make up his record of 
wie of e229 the enquiry? And this difference was taken between the plain. 
O. Ser 95 tiff in replevin's being nonſuited, and judgment's being againft 
him upon nihil dicit; for a judgment upon a nibil dicit is a final 
bar, and no ſecand diliverance will ever lic after; but after nonſuit 
one may have a ſecond deliverance, and this ſecand deliverance 1s 
given by the ſtatute of I/eminſter the Second, c. 2. in lieu of 2 
ſecond replevin ; for at common law, if the plaintiff in replevin 
had been nonſuited, he could have a new replevin toties quitres 
but that ſtatute in lieu thereof gives a /ec5nd deliverance, 


— 


Banes, 427. 


See the ſtatute, 17. Car. 2. c. 7. Dellverance, nd 2. Inſt. 34 r. 
(2 Sce Brooke's Abrid title Second ES 
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which is a judicial writ of the Court where the replevin was be- 
fore brought, and if he is nonſuited in that, he is gone. But ſince 
that ſtatute of * Meſstminſter the Second, the ſtatute of 21. Hen. 
8. c. 19. gives damages to the avowant upon a nonſuit of the 
plaintiff in replevin, as well as upon any other judgment in reple- 
yin; and therefore it ſhould ſeem, if the ſecond deliverance be 
made a feeperſedeas of the reterno habende and writ of enquiry, 
the ſtatute's giving damages would be of no avail. | 
Bur it was anſwered to that, that being ſo would by no means 
render the ſtatute ineffectual as to the damages; for if judgment be 
for the awowant upon the ſecond deliverance, he ſhall have the 


_ E:mages of the nonſuit included therein: and all the ſaid learning 
of replevin at common law, and of the ſecond deliverance by the 


fatute of Wctminfler the Second, was agreed to by all. 2. In/t. 
340, 341. Dy. 41. 6. and likewife that 21. Hen. 8. c. 19. gives 
damages upon a nonſuit in replevin (a). © | | 


*( 547] 


But it was ſtrongly urged the writ of enquiry was ſuperſeded 


in this cafe by the ſecond deliverance, which, AS WAS AGREED, 
ſuperſedes the retorno habendo; and this cafe was put as parallel with 
it. By the ſtatute of Nſminſter the Second, c. 5. damages are 
given ina quare impedit, yet it a guare impedit be brought againſt 
2 patron and his clerk, and they both plead the fame plea in bar, 
and the patron dies, and the plea be found for the incumbent, 
he ſhall have no damages, becauſe we can have no judgment: ſo 
here the judgmeat for a return being ſuperſeded, there can be no 
damages. | | 

Contra were quoted Palm. 403. Latch, 72. that the ſecond de- 
liderance is no ſuperſedeas, for otherwile that ſtatute of 21. Hen. 
8. c. 19. would ſignify little. . 

HoLT, Chief Fuſtice. The damages are not given by this 
ſtatute of 21. Hen. 8. c. 10. for getting the thing avowed for 
from the avowant, but for the vexation in bringing a replevin 
without cauſe; and the nonſuit is ſum̃icient evidence that there 
was no cauſe of replevin, at leaſt it is evidence of a vexation; and 


if the avowant cannot maintain his avowry, the plaintiff ſnall re- 


cover damages for the diſtreſs. If a man bring an action, and is 
nonſuited, the defendant ſhall recover damages for the nonluit ; 
but if the plaintiff bring a new action, and recover, he ſhall re- 
cover damages, but ſhall have ncthing for the colts of the non- 
ſuit; and if ſecond deliverance be brought before retorno habendo 


executed, it hall ſuperſede the execution; if after it is executed, it 


ſhall notwithſtanding fetch back the diſt reis. 
Duere quid inde venit (b). 
la) Bro, Ab. Second Deliverance. to the <orit of enquiry and ſee Waterman 


(0%) It is ſaid, ſame cafe, 1. Salk. gg. broke, 2. Wilſ. 116. Barker v. Lade, 


that the Court was of opinion tliat this is Carth. 253. Codb. 185. Barncs, 427. 


1 )-r/:d-25 to the reterro lab endo, but not Bull N P. 58. 
Anonymous. 


2 Plowden, 266. *. Vea, 2. Will, 41. Cooper v. Sher- 
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Caſe 914. e 7 4 Anonymous. 


If order of juſ ER CURIAM. If the order of two juſtices be quaſhed here 


tices bequaſhed, above, an order of ſeſſions confirming that order falls of 


ercer of feſhons courſe; for the juſtices at the ſeſhons have not power to | 
| ur k make an 
falls of courſe original order. 


Caſe 915. 8 | Anonymous. | . 
1 PER CURIAM. If an order of juſtices for the removal of x 
nen poor perſon be confirmed on appeal, the appellants are ever 


appeal is final concluded from diſcharging themſelves of that poor perfon, as to 
-tothe appellants. all places; for if another pariſh than that from whence he ix 
| ſent to them by the two juſtices, be the laſt place of his legal 
ſettlement, they may ſend him thither by an order of two juſtices 

to be made for that purpoſe; or upon appeal, another place's 


being the place of his laſt legal ſettlement, may be given in ev. 


dence at the ſeiſions upon the appeal (a). 


Axp vor: One cannot be removed to an extraparochial 
place (5). 


(a) See Harrow v. Ruiſlip, 2. Salk. $24. () But fee Rex v. Rufford, Stra. 5:2, 
Mynton <. Stoney Stratford, Salk. 527. 8. Mod. 39. Rex v. Welbeck, 2. Stra. 
Swanſcomb v. Shensfield, 2. Salk. 492. 1143. 1. Conſt, 24. Rex v. Bedford. 
Cirenceſter v. Coln St. Aldwins, Burr. ſhire, Cald. 167. Rex v. Peterborough, 
S. C. 17. and Mr. Conſt's edit. of Bott's Cald. 238. Rex v. Ronton Abbey, 2. 


P. L. 2. vol. $07 to 819. Term Rep. 207. and x. Conſt, 656 to 74; 


Caſe 916. Lacy againſt Kynaſton. 
* ee C trix to her huſband, againſt the defendant, upon an indenture 
tt ſave C. bearing date the firſt of May 1676, made between Thomas 
« tarmleſs,” is Nilligreu, Ejg. and others, of one part, and the plaintiff's inte- 
not a 254/472 ſtate of the other part; reciting, that ſeveral articles had been 
TS. made between the ſaid parties, in all to the number of four; and 
tound to pay C. that it was covenanted and agreed between the ſaid parties; 
à um ot money. © that from thenceforth all the ſaid articles ſhonld be void; and 
S. C. ante, 22 1. & that thereupon X:i!ligrew and Kynajion, and the reſt; did joint- 
2 p Jy a0 ſeverally covenant and agree to and with the plaintiff's 
>; 5 inteſtate, that if he at any time ſhould be minded to-give over, 
S. C. Salk. 573. and deſiſt acting in the company of comedians of his Majeſty's 
$75. . THEATRE ROYAL, and would give notice of ſuch his intent 
S C.3 Salas. cc within ix months before, he ſhould have fix ſhillings and three 
17 Fo, 178. pence for his ſhare every acting day, and alio one hundred 
1 « pounds to his executor or adminiſtrator, within three months 
« after his death; and if he died without deſiſting to act, and no- 
ci tice as aforeſaid, that then the ſum of one hundred pounds 


0 ſhould | 


OVENANT by the wife of Thomas Lacy, as adminiſtra- 


W * 2 
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« ſhould be paid to his executor or adminiſtrator within three 
« months after his death: and averred that all his life he con- 


tnued in the Company, and died in it. 


And for the one hundred pounds this action was brought, it 
being not paid within the time after his death, 


Upon cyer of this deed ſeveral articles are ſet out; and the de- 
ſerdant pleads in bar of the action, that after the ſealing and de- 
livery of the deed mentioned in the declaration, viz. the firſt, of 
the fach of May 1676, there was another indenture made be- 
tween the plaintiff's inteſtate and the other parties before- 
mentioned, of one part, and the defendant of the other part, with 
the ame recital as in the deed in the declaration, and the 


fme articles and covenants. But that, which is relied upon 


is, that it is therein agreed by Lilligreu, the plaintiff's in- 
teſtate, and others jointly and ſeverally, to and with the de- 
fendant, “ that if the defendant Kyneſton ſhould give notice 
« of his intent to give over acting in the faid Companies three 
« months before-hand, he ſhould have an allowance of fix ſhillings 
and three-pence a day every acting-day, as above, and one 


« hundred pounds ſhould be paid to his executor or adminiſtrator, 
ein caſe he died without any ſuch notice;” and that it was 


FURTHER COVENANTED, © that if the defendant Kynaſton ſhould 
give any ſuch notice, he ſhould be free and diſcharged of and 
from all debts, duties, ſums of money, or any other ſecurity 
«entered into, or thing by him taken up for the uſe of the Com- 
4 pany;” AND THAT © the ſaid Kilhgrew, Lacy, the plaintiff's 
« inteſtate, and the reſt, ſhould from time to time after ſuch no- 


«tice fave harmleſs and indemnify the defendant Kynaflon, his exe- 


“ cutors and adminiſtrators, from all ſuch debts, ſum and ſums of 
« money, and from all ſecurities entered into for that purpoſe 
alone, or together with the reſt of the Company, or any of 
© them, for any matter or thing relating to the Company; AN 


THAT © they ſhould not admit any into the ſaid Company, to have 


« the benefit thereof, without ſuch perſon entered into the above- 
& faid agreement. IT WAS FURTHER AGREED, © that the 
« ſaid fix ſhillings and three-pence as aforeſaid, and the ſaid one 
hundred pounds, by the true intent and meaning of the ſaid 
agreement, ſhould be in fall ſatis faction of all the reſpective par- 


"ties intereſt in the cloaths, books, ſcenes, &c. of the ſaid Com- 
t pany, and that the Company ſhould have them in conſideration 


. 


thereof.“ 


The plaintiff's inteſtate died firſt, but the defendant inſiſts upon 
it that he gave off acting ſuch a time, and thereof gave notice fix 
months before, and is not one of THE Comeany, and ſo prays 
Judgment of this indenture; and to this plea there is a de- 
murrer. 
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Trinity Term, 13. Will. $5 In B. R. 


The queſtion is, Whether by the indenture made by the pla 

tĩff's inteſtate, together with Killigrew and the reſt of the Com. 

pany, with the defendant, to fave him harmleſs, &c. be a deſez- 
Ie or diſcharge of the covenant wherein * Kynafton is bound to 
: [ 5504 pay the plaintift one hundred pounds after his inteſtate's death 


And WE ARE ALL OF OPINION, that it is not a defeaſance, 
though the defendant gave off acting, and thereof gave notice ac. 
cording to the covenant; but that it is only a covenant, and only 
to be ub ſuch, and that for theſe three reaſons. 5 


If a defeaſance FIRST, It is a covenant made by the plaintiff's inteſtate, 
de to one cf the Nilligreto and the reſt, with the defendant Kynafion, to fave hin 
parties, it is to harmleſs from all covenants entered into by him upon account of 
al. the Company; and this muſt be a covenant, and conſtrued 28 
ſuch, becauſe it is in conjunction with others jointly and ſeveralh, 
and can be no more than a covenant by them all. And though 
ſuch an indenture may be between the other parties to this deed 
and Ayneſten, as here is between the plaintiff's inteſtate and 
him, yet that does not appear to us. Now, then, if we ſhould 
conſtrue this deed, as to the plaintiff's inteſtate, as a defeaſance, 
we would make it void as to the others; for if it be a defeaſance 
as to one of the parties, it can be of no purpoſe as to the others; 
and then the whole is 5 fatto void, upon the performance of 
that which makes the defeaſance, and need have no other opera. 
tion; and ſuch conſtruction would alter the frame of the agree. 
ment, and make the covenant of the others void. | 


Where deedin= SECONDLY, It is moſt apparent from the frame of the deed, 


_ that this is a bare covenant, and no more. The intent of the 
me dies, . . 2 n 8 | 
be conſtrued a deed was, that the parties were to truit one another upon the 


| gefeaſance. mutual agreement, and that that deed ſhould have no other ope- 


ration than to give them mutual remedies; for there is care ta- 
ken that there ſhould be a ſaving harnileſs from all manner of in- 
cumbrances that Xyna/ion was engaged in ſolely or jointly upon 
account of the Company. Now there are other matters where 
this clauſe muſt operate dy agreement only, and ſo cannot be 
a defeaſance ; and if it were in expreſs terms ſaid, that the 
defendant ſhould be ſaved barmlels from this very payment, as well 
as from the reſt; yet the intent was, that he ſhould truſt to his 
agreement, and rely thereupon; and not to vacate or diſcharge 
an agreement before, but have his action of covenant in caſe of 
any charge upon him. | | | 


A defeafance is, THIRDLY, In its nature it is not a defeaſance : the nature of 


| that upon the 2 defeaſance is, that upon condition performed, or upon ſuch and 


conditions per- ſuch terms, the thing to be defeaſanced is to ceaſe z and here ate 
„eee no ſuch words here, therefore there want proper words of de 
is to ceaſ. feaſance; and if it be conſtrued a * defeaſance, it muſt be, not be- 

cauſ2 the words import any ſuch thing, but from the nature 0 


7 [ 551 ] the thing; and then conſider what the conſequence would be to 
: 5 | make 


Des, | 


Trinity Term, 13. Will. 3. In B. R. 


make it a defeaſance, it would be to make the plaintiff without A defeaſance to 


c-medy. For if ſeveral covenant jointly and ſeverally, a defea- ane in 2 defea- 
2 Tnpoſible uns 


once to one of them is a. defeaſance to all; and it is 

o defeat as to one, without defeating as to all. If it were in 
theſe terms, that from the death of Kyna/ton, or his giving notice 
to give over, the covenant ſhould be void, as to him only ; yet 
it would diſcharge all the reſt, for it would be a releaſe as to 
tim; and if fo, every one of them might plead it; and where 
: lien is joint or ſeveral at the election of the party, there a 
celexſe to one is a releaſe to both, for the other may plead it to 
lebt againſt him upon the bond, &c. Vide Co. Lit.— And if a de- 

fafance works a releaſe and diſcharge, a defeaſance to one is a 
%feafance to all, as a releaſe to one is a releaſe to all; but a cafe 
drectly in point is 34 Hen. 8. Br. Eflranger al fait 31. The 

of was, Whether a defeaſance of a bond could be good to a ſtran- 

ger to the bond; as if 4 be bound to B. in a certain ſum, 

nd B. covenants and grants with C. a ſtranger to the bond, that 

A. did ſuch a thing the obligation ſhould be void, and held that 

it could not be a good defeaſance; but if A. and B. be bound to 

C and C. agrees with A. that upon doing ſuch a . the obliga- 
ton ſhall be void, that will be a good defeaſance to B. bꝭcauſe a 

liſcharge to one is ſo to the other. Now, to conſtrue this cove- 

rant a defeaſance would deſtroy the whole agreement. And to 

make ſuch a conſtruction as would deſtroy a man's fecurity, and 

&feat him of his covenant and agreement that he had made and 


| procured for his ſafety, would be a very injurious one. 


It is objected, that a perpetual covenant amounts to @ re- 
to an obligor, that the obligee would never ſue upon the obliga- the obligee 


tion, is a releaſe ; or if it be with condition never to ſue, it will vol never ſue 
is a releaſe. 


covenant only; becauſe he covenants only not to ſue A. but does. | 
not covenant not to ſue B. for the covenant is not a releaſe in its eee, be 
lature, but only by conſtruction to avoid circuity of action; for aa — 
wiere he covenants not to ſue one, he ſtill has a remedy, and then C. and C cove. 
it {ball be conſtrued as a covenant, and no more. 48. . * 44. nants not to fue 
A man made a feoffment in fee with warranty againſt all per- £ ic is not a de- 
ſons, feoffee by his covenant grants and agrees not to take ear; 
advantage of this warranty, and then he is impleaded, and vouches 5. „ 
tte feoffor, he may plead this covenant in bar of the warranty; : 
becauſe the feoffee has bound himſelf thereby not to take advan- 
Vow, XII. RT | | tage 


AxsweER. A perpetual and abſolute covenant, for example, A covenant that 
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, Trinity Term, 13. Will. z. In B. R. 
1 tage of the warranty; but if the covenant had been not to bring 


a b n or not to vouch, then it had been a covenant 
KrxasTon: only, and the covenantor hath other remedy and uſe left him of 
his warranty; and the covenant would not be a releaſe in that 
caſe, becaule it does not exclude all his remedy upon the war. 
ranty. So then, if two be jointly and ſeverally bound, and the 
obligee covenants with one of them not to ſue him, yet he may 
ſue the other, becauſe he might without his eovenant ſue one 
of them without the other; and therefore, there being nothing 
in the covenant to preclude him from that benefit, he has it lil} 
left in him: and here the plaintiff's inteſtate, notwithſtanding this 
covenant, has remedy againſt the other covenantees ; therefore 
Kynaſion cannot uſe it as a releaſe ; for then it would be a re- 
leaſe to all the reſt, which would be contrary to the nature and 
frame of the deed. ide the Caſe of Gawden v. Draper (a). A. co- 
venants with B. to pay him three hundred pounds for the uſe of 
the wife of A. only for her life; and covenant brought upon this, 
and breach aſſigned, that there was fo much of the three hun- 
dred pounds arrear; defendant pleads, that there was another in- 
denture between him and the plaintiff fince the date or delivery of 
the covenant deed declared on, reciting the ſaid covenant and 
agreement for the payment of the three hundred pounds, wherein 
It was covenanted and agreed, that fo lonz as A. and his wife did 
| cohabit, the payment of the three hundred pounds ſhould ceaſe, 
and avers, that they did cohabit for the time the ſaid arrear be- 
came due, and pleads this in bar of the firſt agreement; and there 
are expreſs words that the payment ſnould ceaſe during the coha- 
bitation ; and there had been no great harm to conſtrue this as a 
Ye releaſe of the arrearages during the cohabitation; but vet it being 
[53 ] a ſum in groſs, and the covenant temporary and not perpetual*, | 
| they held it no good bar: but he faid, if it had been a rent 
| for years, and a covenant or agreement by the leſſor to leſſee, 
that it ſhould not be paid, or that it ſhould ceafe for ſuch 1 
time, that would amount to a grant of the rent for fo long, 
and it. would in that caſe ceaſe and revive again; but this 
was a ſum in grofs; and though .it was defeaſible, yet becaute 
it was not entirely defeafanced, tney would not allow a ſubſequent 

temporary agreement to be a releaſe of it. 


And fo PER TOTAM CURIAM the plaintiff had judgment. 


() 2. Vent. 217. 6 


Caſe 917. „„ The King againſt Jonſon (a). 
Seffions may THE juſtices of peace at the ſeſſions, without any previous 
make original T application to the juſtice of peace, or magiſtrate of the cor- 


2 Eu poration, made. an order for diſcharging an apprentice from his 


tice. S. C. Salk. 68. S.C. 2. Salk. 491. S. C. Holt, 511. Ante, 498. Ante, 350. 
: 5 (a) The ſame point was, at the fame v. Hayes, ante, 350, and Mr. Conft's 


time, decided in the cafe of Rex v. Fen- edit. of Bott's P. L. 1. vol. 512 to $16. 
wick. Nor x te cri gin MS, And foe Rex £ | 
- : maſler 


Trinity Term, 13. Will. 3. In B. R. 


8 galer; and likewiſe that the maſter ſhould refund ſome of the _—y 
n rener that he had received with the apprentice; and the great Jonsox. 
f vhatz was, whether this order, being made at the ſeſſions without 

u a epplication to a juſtice of peace, &c. was not void and coram 

1 «1 judice ; for it was ſaid, the ſeſſions had no juriſdiction of the 

8 mier, but when it came before them by way of appeal. | 

F And HoLT, Chief Fuſtice, after great conſideration, ſaid, that | 

g lit were a new thing, he would be of opinion, that the juſtices 


1 {efions ought not to meddle with it at the firſt inſtance ; but 
ſce there have been ſo many orders made ſo by them, and that 
de uſage had ſo prevailed, he would not alter it now; and as to 


. te reſtoring the money, he ſaid, the (a) order was very good in 
4 tat point, for the words of the atute are, © that they ſhall do 
a 6 what in equity they ſhall think proper,” | TE 

of 


And the order was athrmed PER CURIAM. 


(a) Vide ante, vol. 1. p. 2. 


— 


of | | | 
d be King 4g4inf The Inhabitants of the Pariſh of Caſe 918. 
| tice in 


BOY ſet out an apprentice to a maſter in one pariſh, who by law is notaſſign- 
writing did aſſign and tutn him over to another maſter, where able; but if un- 


ke ſerved his time in the pariſh of A. and the boy being now poor, der the afſign= 


ment he ſerves 


Tat QUEsTION was, Whether he had gained a legal ſettlement pre n 
n4.? and an order of two juſtices was for removing him to ano- — coats 
ther town, as not legally ſettled in A. becauſe an apprentice is not there. 

zfgnable in law. | 8. C. Salk. 68. 


9 1 1 S C. Id. Ray. 
Per CurIam, It is very true, an apprentice is not “ affignable 683. wr 


jet here the boy ſerved during his apprenticeſhip in the pariſh of A. * 
and if one maſter make a contract with another, that the other 8. C. 1. Conſt, 
ſtall have the ſervice of his apprentice, that is good between them- 521: 

lues; and though the words be * grant, aſſign, and turn over,“ 1. Will. 96. 
mich indeed cannot alter the legal intereſt of the apprentice, yet ĩt 5 
mounts to an agreement that he ſhall ſerve the other during the 

tme; like the caſe where one aſſigns over a bond to another, 

which in its nature is not aſſignable over, but if he do aſſign it 

ver, it is a good agreement, that the aſſignee ſhall have the money 

to his own uſe ; and ſo is the caſe of Deering v. Farringdon (a), 

vhere one was to receive a proportion of damage from the town 

af Hamburgh, and it was ſtipulated, that the town ſhould pay ſo 

much to the parties that had ſuffered, one whereof affigned his 

bart or proportion of the reparation to another, notwithſtanding 

wich he after received the money to his own uſe ; whereupon the 

%bgnee brought covenant againſt him, and the words of the deed 

Fre only © afignavit et tranſpoſuit; and though the thing in its 


4) 1. Mod. 113. 3. Keb. 304, 
. : nature - 


Trinity Term, 13. Will. 3. In B. R. 


Txz Rixe nature was not aſſignable, yet it was enough to bind the aſſignot 
_ to ſuffer the aſſignee to enjoy it (a). So here, in ſtrictneſs, an ap- 
THE 1NHABI- 23 2 * | 
rar rs or Tus Prentice is not alſignable over, yet by agreement between the ma- 
rann or ſters, it may be ſo far done, as that covenant lies for an interrup- 


Aicxtzs, tion of enjoyment of his ſervice; then the apprentice ſerving upon 


ſuch an aſhgnment, is a good fervice of an apprentice ; and there. t 
fore ſufficient to give him a ſettlement in 4. | 
And the order was quaſhed (5). 
(a) See Mouldſdale v. Birchall, 2. Bl. v. Shoreditch, 1. Stra. 10. Rex ». Ef 
Rep. 820. and the cales there cited.  Bridgford, 1. Burr. 133. Baxter v. Ben 
(6) See Rex v. Channcl, 3. Keb 519. field, 1. Conſt, 52 3. and the ſtatute JJ 
Rex v. Banner, Stra. 48. Holy Trinity Geo. 3. c. 57. . 7. y 
| | i 
Caſe 91 
; 91% | Anonymous. | 
| ai ks Ang PER CURIAM. The original writ of appeal ought to be re- 
ednen nveriucbes turned “ non ef? inventus,” before a capias awarded, | 
Caſe 920. Anonymous. 


An atterney has N OTE: The Court will not compel an attorney to give wit Wl « 
2A on paper ings, without the other party agrees to pay him his reaſonable 


e 4 (1 
_ .. demands. 5 
2. Mod. Caſes, 340. Stra. 62 1. 547. Dougl. 104. 226. 238. 2. Atk. 214. 3. Term Rep. 273. 
Caſe 927 Anonymous. | : 
The difpofition FJOLT, Chief Jaſtice. Of common right, the diſpoſition of pews 
of pews belongs in a church belongs to THE ORDINARY (4), bur the pariſh 
. the or&nary. is bound to repair them; and it is only reſiancy that makes right 5 
| K _ 4 ne. tO a pew in a pariſh (5); for if one purchaſe a pew there, and aitcr- c 


reſt therein Wards leave it, his intereſt in the pew is gone; and if he thouid 
ceaſes by ceaf. return again into the place, yet he muſt renew his intereſt; but i 
Ing to be a pa a perſon ceaſe to be a houſekeeper in a pariſh, but continue ſtill in 
PS; the pariſh as a lodger, and * go to church, and is taken notice of as þ 
* [ 555 ] Pariſhioner, though he be but a lodger, yet his intereſt which b Bil * 
| had in the purchafcd pew continues. 8 
{a) Ante 40. Codb. 200. 2. Bulſt. (5) But ſee the caſe of Stocks . 
150. 2. Lev. 241. Cro. Jac. 366. x. Salk, . Booth, 1. Term Rep. 428. Rogets v. al 
167. 3. Com. Dig. Eſgliſe * (G. 3.) Breoks, r. Term Rep. 431. crit. Cui 1 
| . Mathews, 5 Ferm Rep. 297. 


Caſe 922. BEE Anonymous. | 
CO NONE can be admitted to give evidence of what was done a 
In the f. ial, with edings th be proved, 
beproved deſore e former trial, without the proccedings thereat be p 
evidence of what done there. Poſtea, p. 565. | ” | 
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: | | | $4. Anonymous 


b 
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Trinity Term, 13. Will. 3. In B. R. 


- 


dot | | ; | | 8 
ap- | Anonymous. Ciuſe 923. 

85 FOr E: To maintain an action for the biting of the defen- In act. on for a 
Pr N dant's dog, it mutt be proved that he knew his dog to be uſed s Ping, 
15 \ bite; but one inſt is ſufficient in that caſe (a), though t ae, 
re- to bite; but one mitanee 75 Zn do owner knew the 


ſatisfy the words of the ſtatute of — Eliz. — concerning leaſes do; u{cd to bite. 


of lands uſually letten, the lands mult have been letten twice at Cowp. 826. 
leaſt. : = | 7 | Dougl. 658. 


— » . n —— — —— — — —— be — — 
ee * N N 8 , 
\ PN . n * 


%) Bokon v. Banks, Cro. Car 254. 606. Buxenden v. Sharp, 2, Salk 662. 
Cinnian v. Davis, Cro. Car 487 Maſon Jenkins v. Turner, 1. Ld Ray. 118. 


32 „, Keeling, ante, 332. S. C. 1. Ld. Ray. Smith v. Pclah, 2. Stra. 1264. | 


Anonymous. 8 
5 aſe 924. 
[Ce P caſe for a malicious proſecution for felony, brought after ac- 1 
: k . - var.ance bee 
quittal, it was agreed that the declaration muſt agree with the tweenche indie. 
indiament ſubſ: antially. went and d.das 
| | | ration for the malic.ous proſecution is fatal. 
And here the indictment being for ſtealing © num fintinculum, 
«ANGLICE, à Callico quilt,” and the declaration anum ſinitun- 
culum, , | ; : : 


it- 
dle 


Ir was ADJUDGED a material variance (a). 


But the declaration having beſides laid generally, that he charg- A | 
ed the plaintiff with felony before a juſtice of peace, IT WAS HELD a malic.cus pro- 


ſuKcient to maintain the action (5). | ſecut n fiating 
Ws | | ö | the charge encr.-Ily, is goods 
ſh AND LIKEWISE, that it was neceffary for defendant here to ProLable cauſe is 
bt 


prove a felony committed, and alſo a probable caule of ſuſpi- a goud d.tence 
cion (e). 5 in an act. on for 
malicious proiecuuon. 


(a) See Barnes Conſtantine, Cro. v. Nunn, Bull. N. P. 14. Fiſher v. 
5a Jac. 32. Buſhby v. Watſon, 2. Black. Briſtow, Dougl. 205. Morgan v. Hughes, 


he Rep. 1050. Franklyn v. Webb, Eſpi- 2. Term Rep. 225 

rafſe Dig. 532. Pope v. Foſter, 4. Term (e) See Knight v. Jermyn, Cro. Eliz. 

Rep. 590. | 134. Pain v. Rocheiter, Cro. Eliz.871.  . 1 
7 (+) The declaration muſt fate ſpeci- Johnſton and his Wife v Browning, _ 
9. aly how the proſecution terminated. 6. Mod. 216. Savil v. Roberts, Salk 15. , 


th Levis v. Farrell, 1. Stra. 114. Farrell Parrott v. Fiſhwick, Bull. N. P. 24. 
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*[ 556]. 
Caſe 925. 


Information for 


pretending him- 
ſelf to be be- 
witched. 


486. 


S. C. 6. St. 


Tr. App. 59- 


ed till che blood came; whereupon the fellow pretended to find 
preſent eaſe. The poor woman hereupon was indicted for witch- 


ing diſcovered to be all impoſition, an information was filed againſt 
him. l þ MO Tas po tis EN yea. uh 


MICHAELMAS TERM 
The Thirteenth of William the Third, 
VV = - 


'The King's Bench. 1 | 


Sir John Holt, Kut. Chief Juſtice. 
Sir John Turton, Kat. 
Sir Littleton Powys, Kut. © Juſtices, 
Sir Henry Gould, Kt. me 
Sir Thomas Trevor, Knt. Attorney General, 
John Hawles, E/q. Solicitor General, 


- 2 5 6 
2 « * . 
4 = 


* Hathaway's Cafe. 


NE Hathaway, a moſt notorious rogue, feigned himſelf be. 
witched and deprived of his ſight, and pretended to have 

faſted nine weeks together ; and continuing, as he pretend- 

ed, under this evil influence, he was adviſed, in order to diſcover the 
perſon ſuppoſed to have bewitched him, to boil his own water in a 
glaſs bottle till the bottle ſhould break, and the firſt that came into 
the houſe after ſhould be the witch; and that if he ſcratched the body 
of that perſon till he fetched blood, it would cure him; which be- 
ing done, and a poor old woman coming by chance into the houſe, 
ſhe was ſeized on as the witch, and obliged to ſubmit to be ſcratch- 


craft, and tried and acquitted at Surrey aſſizes before Horr, 
Chief Juſtice, a man of no great faith in theſe things; and the 
fellow perſiſting in his wicked contrivance, pretended till to be 
ill, and the poor woman, notwithſtanding the acquittal, forced 
by the mob to ſuffer herſelf to be ſcratched by him. And this be- 


_— —— 


Michaelmas Term, 13. Will. 3. In B. R. 


3 —— againſt Tracy. „ Caſe 926, 
OVED for leave to file an information againſt him for reſcu- on reſcous re- 
ing a perſon from ſheriff in the Temple. turned, it is nox 
| traverſable. 


But PER CURIAm, You had better get a reſcous returned, and ; 

bring an action upon the caſe againſt him; and the reſcous after 

return thereof is not traverſable: and though the uſual fine ® upon * 557 1 
a feſcaus returned be only four nobles, yet ſurely that muſt be under- 

food where the perſon reſcued is re- taken, otherwiſe the fine may 


de higher, 


| Sheriff of Cumberland's Caſe. „ 9276 
PER CURIAM. It is the conſtant practice for ſheriffs to take Sheriff takes 
bail-bonds, according to 23. Hen. 6. c. 9. from perſons taken bail-bondson an 
up upon attachment (a); and no remedy againſt him upon à cepi attachment. 
returned, if he has him not at the day, but to ameree him. | 


(a) See Burton v. Law, Stiles, 234. Houſe, Comy. Rep. 264. Studd v. Ac. 
Say v. Ellis, 2. Black. Rep. 955. Ano- ton, 1. H. Bl. Rep. 468. and Rex v. 
n;mous, I. Stra. 479. Field v. Work- Daws, poſt. 579. 


Sutton the Marſhal's Caſe. Caſe 928, 


HE had diſturbed the ſteward of the priſon, upon his coming Whether the 
into the office, ſuppoſing his right to have determined with — 


the eſtate of the former marſhal who put him in, and had but an officer for life, 


eſtate for life in the office. | not removable 
| by the marſhal. 


It was now moved by BROTHERICK, that he might be ruled to 5! ©. 6 Mod, 
ſuffer him quiet, alledging that his eſtate was a fee, or at leaſt for 57. 91. 
his own life, and not determinable by the eſtate of the grantor ; 
and he compared it to the caſe of ſecondary of the court, who is 
put in by the Chief Fuſtice, yet continues in after death or other 
determination of the office of Chief Juſtice. 

HoLT, Chief Juſtice. The cafes are not parallel, for by an- 
cient cuſtom of the court it is, that an under-officer's place of 
this court does not determine with that of Chief Juſtice who puts 
him in. And there is a vaſt difference between an office by cuſ- 
tom only in the pou of a ſuperior officer, and an office derived 
out of the intereſt of another; and the office of marſhal of the 
king's bench is an office of inheritance, and the under-offices are 
derived out of it; and therefore if that office, that is an inheritance, 
be granted for life, all the under-offices that are inferior to, and 
derived'out of his eſtate, and in the gift of him that has the eſtate 
for life, are determinable upon his eſtate; and there can be no 
cuſtom to the contrary, 'becauſe the ſuperior office being an in- 
heritance could not ſtand in need of the ſupport of a cuſtom, 

e 904 | But 
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*[ 53] Michaelmas Term, 13. Will. 3. In B. R. 


be THE But if tenant for life of the office of marſhal grant ſuch inferior 
>a office for life, and then ſurrender, that ſurrender ſhall not Alter or 

| deſtroy the eſtate of the grantee, becauſe the grantor ſhall not b 

If tenant for life his act defeat his * grant; for that reaſon, if he forfeits his eſtats 

| of the ciice of yet the under-grantee ſhall continue in for life of the grantor: a; 
3 if tenant for life make a leaſe for years, and then ſurrenders or for. 

* the furrender of feits his eſtate, yet the leaſe for years remains good during his life, 
his office ſhall if the years continue fo long. And though the late marſhal'; 

not defeat the place be determined by parliament (a), yet that ſhall not affect 

| _—_ mn in the under-officer; for it is for the marſhal's own offence that he 
er. js turned out, which ſhall not prejudice his grantee : as if lord of 

a manor in fee grant to another the office of bailiff of his manor, 

and that he ſhall have certain fees ariſing from the execution of his 

office, he or his heir ſhall not turn him out. However, let us ſee 

precedents of grants of office of fteward, how it was antiently 


| granted, | | 
And the matter being moved again, 


PER CuRIAM. The fteward is not an officer attendant on the 
court, and therefore is not intitled to relief thus upon motion; 


| 


* cannot be impoſed upon the marſhal. Et ſic finit (b). 


(=) See ſtatutes 3. & 9. il. 3. (5) See S. C. 6. Mod. 57. 91. 
. and 27. Geo. 2. c. 17. | | 


Cafe 929. Anonymous. 


YER CURIAM. If there be demurrer to part, and plea to 
iſſue to part, and judgment upon the demurrer before the 
iſſue tried, the plaintiff, if he pleaſe, may enter a non prof. upon 
the iſſue, and take a writ of enquiry of damages upon the judg- 
ment on demurrer, but it is not to be taken ouc till after non pry, 
entered on the other; for if they will proceed upon the iſſue, the 
jury that try it ought to enquire of the damages on the other: 
and here, becauſe a writ of enquiry was taken out without enter- 
ing of non prof. that matter was moved in bar of final judgment, 
and thereupon it was ſtayed till they moved of the other ſide. 


5 


Caſe 930. 1 Monger azainſt Rett. Ro 


I cne under NOTE: In the caſe of Monger and Kett in Chancery, it was 
 prictence of be- held by the Court, that if there be two dealers, and one of them 
* ingintolvent get is very much indebted to the other; and in order to get an abate- 


un baten d ment from him, he makes him believe he is inſolvent by abſcanc- 


— 2 ing, ſcutking, or ſhutting up ſhop, whereby the other has juſt 


equity cauſe to fear the loſs of his debt; and thereby procures a releaſe 
S. C. 2. Eq. or an abatement, when in truth the man was really folvent ; that 
Abr. 479. 594 A 5 8 | that 


and beſides, if his office concern the ſafe keeping of prifoners, he 
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Michaelmas Term, 13. Will. 3. In B. R. 
| | Mon cz 


that Court would relieve againſt ſuch releaſe, &. And this was a 
tree] to have been often done, and the caſe of Bonny v. Bonny 2 
noted for an inſtance; ſecus if the party had not juſt cauſe to fear 


' the loſs of his debt. | * [ 559 ] 


Ir WAS ALSO THERE HELD, That if A. mortgage land to B. If one owes 
ſor one hundred pounds, and 4. owes B. alſo one hundred pounds — 
by contract or bond, A. ſhall be admitted to redeem the mortgage, e hat) 
without paying the one hundred pounds by the contract or bond, redeem the 
but is leſt to his remedy on his contract or bond; and hereupon mortgage with- 
pool v at Bar ſaid, that if I have ſeveral mortgages upon ſeveral wer Son 1 to 
lands, for one hundred pounds each from the ſaid perſon, and one mo er. 
ofthe mortgages proves a bad title, and tne other good, the mort= _ | 


zer {hall redeem the good oue without paying of the money 


8⁴³ 


upon the bad one. 


Anonymous. Eee gag 
[ one owes forty pounds by bond, for the payment of twenty at Payment ſhall 
ſuch a day, and twenty pounds by contract to the ſame perſon, be taken on that 
nayable at the ſame day; and at the day he pays twenty pounds, Which is molt 
without telling tor which it is, it ſhall be a payment in equity upon 
the bond, becauſe that is moſt penal upon him. 5 


Anonymous. | Caſe 932. 


HOT. Chief Fuftice, If an overſeer of the poor contract Overſeer of the 
with tradeſmen upon account of the poor, and upon his own poor. | 
credit, as ſoon as he receives fo much of the pocr's money, it be- 

comes his own debt. | | 4 


Anonymous. Caſe 933. 
HOL, Chief Fuftice, Five juſtices of the peace are too many pive juſtices 
to join in an order for ſettling of a poor; for they may ſhould not join 


well make a majority at the ſeſſions, and fo confirm their own in order of ſet- 
order. 5 1 | | 7 _ Hons,0n appeal. 


. Anonymous. „ Caſe 934. 
HOT, Chief Juſtice. A render of principal in diſcharge of Render of prin- 
his bail is not an execution till cæπmittitur entered; for till cipal in diſs, 
then the plaintiff has his election, whether he will have him in charge of bail is 
execution or not; but if the redd:4:t fe be in preſence of plaintiff, _ _ Fan, 
and then he is committed, it ſhall be adjudged an execution. u entered, 
And a delivery to the tipſtaff is a commitment to the marihal, for 


de matihal is ſuppoſed preſent in court. 


AYD NOTE: In this action there muſt be a copy of the judgment 
and of the commitment given in evidence, *'* = 
| : Anonymous, 
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Michaelmas Term, 13. Will. z. In B. R. 


Eafe 935. Anonymous. 
Corporation is No: Per HoLTt, Chief Tuſtice. A corporation js not in. 


For ind. IL dictable, but the particular members of it are, 

*[560] 

Caſe 936. 1 * Anonymous. 

4 IN Chancery, per WRIORT. | 
PEW 3 Fist, If there be two truſtees, one of them ſhall not anſwer 


each other. for receipts by the other, but each is to anſwer for himſelf (a). 
Bridg. 35. 2 1 | 
Cro. Car. 312. 3. Vern. 515. 579. Salk. 318, 
Truftees not to SECONDLY, Truſtee ought not to pay coſts where there is not 
3 default in him. TR; 
Pil dim! THIRDLY, Lands werę deviſed in truſt for two young ladies, 
for want of and if they died within age, and before marriage, the remainder 
making remain- over; now the youngeſt being ſixteen years old, and the other 
ger-manapany. ejzhicen, they brought their bill for execution of the truſt ; but it 
was difmiſſed for want of making the remainder-man party. 
Truſtees having 5 FOUR FHLY, if ane deviſe to truſtees, and by expreſs clauſe 
power to ap- therein gives them power to appoint agents to manage the land, and 
point agents, they appoint one then folvent and good, though afterwards he prove 
not anſwecrable inſol vent, they ſhall not anſwer for him; ſecus if he were not ſol- 


| wha] MN vent at the time at which he was nominated. But if there were 
wiz. no ſuch direction or power in the will, the truſtees are bound to 


anſwer for their agents at all events: ſo in cafe of money to be 
laid out at intereſt. | — . 


(2) But ſee Attorney General v. Ran- Hobbe, 2. Bro. Ch. Rep. 116. Keble 2. 
dall, 21. Vin. Abr 534 Boardman v. Thampſon, 3. Bro. Ch, Rep. 112. 
Moſman, 1. Bro. Ch. Rep. 68. Sadler v. 5 


Cale 937 . . 8 Anonymous, 


Arpealhes from ER CURIAM.. Juftices of peace are not abfolute judges of 
lutte to fef- A the accounts of the overſeers of the poor, but an appeal lies 


e ng from them to the ſeſſions, in caſe of overcharge or other wrong; 
count. but juſtices may audit the account of the overſeer before the year 
be out; if not, in caſe he be turned out before that time (a). 
(a) See 43. Hl c. 3. ſ. 2. & 4. the 983. S. C x. Conſt, 264. Rex v. Whitz 
17. Geo. 2. c 38. . 4. Rex v. Hedges, car, 3. Burr. 1365. and Mr. Conſt's ed. 
Salk. 633. tue Whitechapel Caſe, 16. of Bott, 1. vel. page 261, &c. 
Vin. Abr. 417. Rex v». Bartlett, 2 Stra. VVV 


A Anonymous. 
11 ee of trial IF upon notice of trial defendant draws breviats, retains Counſeh 
de counter- 1 and makes ready his witneſſes, before that notice is counter- 
mande , muſt manded „ upon afficavit thereof, and motion, he ſhall have ſuch 
ray cos. Coils as Maſter ſhall tax. 5 | 
TV 5 Anonymus 


Michaelmas Term, 13. Will. 3. In B. R. 


Anonymous. Caſe m_ 


F, judgment be irregularly obtained, a releaſe of errors ſets it releaſe of er- 
right to 1 purpoſes. | | rotz. 
Anonymous. Caſe 940. 


PER HOLT. One arreſted by proceſs of this Court; for want ,. pgs ny OP 


of bail, goes to cuſtody of THE MARSHAL, and afterwards by ant of bait is 


habeas corpus gets himſelf turned over to THE FLEET ; ſurely the turned over to 
lain:iff ſhall not thereby loſe the benefit of declaring againſt him the marſhal gets 


in cuſtody of the marſhal. But if he removes himſelf in that caſe out ko 


of cuſtody of ſheriff into the Fleet, ſo that he never was in cuſ- „ 


tody of THE MARSHAL, clared againſt 
| Quæ re, for there my be a difference; though even there it will 2 
be dangerous to ſuffer ſuch removal to prejudice of the firſt plain- 
tif's action. 
5611 


8 0 Anonymous, ; | Caſe 9 41. 


| NOTE: Before the late act of parliament (a), one in priſon of proceeding 3. 

THE FLEET could not be declared againft, without bring- gainſt prifoners 
ing him by habeas corpus into court; but the courſe here was to Prev:ousto4. & 
leave a declaration with the turnkey. S-Will. & Mary, 


C. 21 


J, Lev. 1. 2. Nut 206. 1. Wilf. 120, 2. Burr. 1051. 1. Term Rep. 198 Tidd's Practice, 168. 193. 
(a) 4&5. Will. & May, c. 31. 


Anonymous. | | Caſe 942. 


JNDICTMENT for uſing a trade for three months, from ſuch On an india. 


a day to ſuch a day, not having ſerved ſeven years, &c. Not ment on 5. Elm. 


guilty pleaded ; and the defendant found guilty for one month, and © for ufing = | 


- acquitted of the reſt. | 8 


fenda be 
IT was MOVED is arreſt of judgment, That it was uncertain found guilty of 


for which of the three months he was found guilty ; and therefore uſing it axe 
the defendant could not plead this conviction in bar of another i in- month. 
dictment for the ſame offence: N 


But PER Cur IAM, He may plead a —_— for one month, 
fu HOC, that he was guilty in any other month, 


And judgment was given for the King. 
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<a> _ —_- Anonymous. 
A bill diſmiffed TN chancery, if a bill be diſmiſſed with coſts, it is a 
in 
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> © Sn. plaintiff, who at the time of the writ of error brought uad good 
2. Cromp.PraRe. cauſe, though that were now cured by a new «riginal; and for 
761 tdtmis the caſe of Naydon v. Winterbathom, about three years before, 
| Mas cited. . : | | 

But yer Cunram, The plaintiff cannot diſcontinue his writ 
of error without leave of the Court; for if you do not aſſign error, 
we will affirm the judgment; and the Court would make no 
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5 may be pleaded bar to another bill for the ſame cauſe, without oath that th 
in bar. 7 . . 2 
matters are the ſame, only Counſel's hand being to it. 
3 A new defen- And one may add a new defendant without paying coſts, ſo 
3 dant may be that ſuch addition does not make the other defendants to change 
= added to 2 bill their anſwer. | | 
3 Caſe 944. Sir Richard Leving againf Lady Calvry. 
5 Wit of error IN error, want of original was aligned for error, the original 
+ 3 cannot be diſ- T having been loft upon the death of the plaintiff below's attor- 
: nt: erge-. ney; upon affi davit of this fact THE LOD KE®EPER granted them 
Court; and if à NEW Original, and that ſhould be certified; and a certiorari being 
_ no error aſſign- brought, and the original being certified, now the defendanc in 
vx ad, Judgraent error would bring on the matter in order to have his judgment 
i 4 will be affirmed. affir | Rn, | 
* Ken med, and coſts. 8 
3 330. 695. And now it was moved that this would be very hard upon the 
IE * 


r ; 
D 


PF 


[ 562 | 
* 7H Caſe 949 FThe King againff Fitzgerald. 
_ defendant to ITT ZGERALD was bound by recognizance to appear here the 
| <2 n F firſt day of Term, and was called on, but did not appear; but 
for a miſte- came afterwards and entered his appearance with MR, HARCouRT, 
meanor may his clerk in court, and would imparle till next Term; which THE 
| wa + ie e ATTORNEY GENERAL did oppoſe, for that he ought only in this 
8. C. 1.14 Ray: Term to imparle to Cra/tin. Animar, And heretofore when one 
706. came in upon a recognizance, he muſt have pleaded nfanter, fo it 
was if he came in upon a habeas corpug, redd:dit fe, or exigent ; 
but this was thought hard, and is remedied ſuice the Revolu- 
tion (64). . oa. Db ye, 
ni te, S.C. LA 1. Ray. 706 that the ſame law if he comes in upon attach- 


it was ruled by the advice of the Clerks ment: but upon cepi returned to à copia 
that he ought to imparl until next Term: he ſhall plead igſlancer. 5 
a The 


Michaelmas Term, 13. Will. g. In B. R. 


The King againſt Young. | Caſe 946. 
T* caſe being moved again: Per HoLT, Chief Fuſtice, To When an indict- 
try the defendant in this court, there muſt be a wor . mim 
returnable at the common day, and fifteen days between the teſte = 3 == 
and return of it (a). And though the record of outlawry, and all there, or fent 
the other proceedings againſt him, be in this court, yet by the back, as the 
ſtatute of 6. Hen. 8. c. 6. () we may ſend them down to THE Court thinks 
Orp BAILEY ; but we could not fend them a record of an indict- , i 
ment before that ſtatute; and ſuch caſes have been ſometimes ou, Þ * 
tried at aii prius (c). And he quoted the caſe of one Turner in 
my LoRD HALE's time, who was brought hither from the Ol n- 
BAILEY to reverſe his outlawry; and the Court were clear for 
ſending him back, if the proſecutor had not deſired he ſhould be 
tried here. And in all cafes whatſoever, where the indictment 
happens to come hither, though it be not by certiorari, we may 
in our diſcretion ſend it bac. | ” 
And fo it was ruled here, 


(e) 2. Roll. Abr. 626. 2. Hale, 260. (5) 
2. Inſt. 568, 4. Hawk. P. C. ch. 47. (e) 
ſ. 3 = , 


» 


Nailor's Caſe. Es Cilaſe 947. 
NAILOR was a priſoner in THE COUNTER for want of bail, A perſon in cuf- 
and a ne exeat regnum directed out of chancery to the ſheriff tody on a ne ex- 
of London, to hold him to ſecurity not to leave the kingdom withe © 747m may 
: : d 1 be ed f : d be brought into 

out licence; and a habeas corpus being moved for, in order to n court of 
charge him with an action in this court, | king's bench by 


BROTHERICK objected, that he could not be turned over to ER 
THE MARSHAL, for then the ſheriff of London could * not obey with an action. 
the mandate of the ne exeat regnum, VIZ. to detain in cuſtody al S. C. 1. Ld. Ray. : 

he found ſureties, &c. and he faid the ſuggeſtion of that writ is, 9% __ 1 
that the party has ſome ill deſign againſt the Government, and is S 
not traverſable; and to prevent his executing ſuch deſign is the „ 62] 
end of the writ ; and ſome of them mention a ſum certain that he U 503 * 
is to find ſecurity in; others leave that matter to the ſherif, who, 
upon default of ſuch ſureties, is to carry him to the common gaol 
of the county, there to be ſafely kept till he voluntarily give ſuch 
ſecurity ; and this is to be certified by the ſheriff into chancery : 
and there is no way to diſcharge this, but by a paſſport under the 
great or privy ſeal, or privy ſignet. | | 


' HotT, Chief Fuftice. Suppoſe he had been in the ſheriff's. 
cuſtody, by a writ of this Court, at the time of the ne exeat regnum 
coming to him, as you would bave it, he cannot be removed out 
of his cuſtody; fo that the writ would be a kind of a ſanctuary to 

him, It is true, if the ſheriff take the ſecurity, he ought to cer- 

| | tify 
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Michaelmas Term, 13. Will. 3. In B. R. 


Nenn tify it into chancery ; and it is true it is out of the ſheriff's power, 
Des. by the. removal, to detain him, or take ſecurity ; but we may 
keep him in our cuſtody till he find ſecurity, and fo there will be 

no miſchief; but if we take it we may keep it here. And here 

the writ has no ſum certain, and this writ is not art action as a 

hamine replegiando; and all the ſheriffs in England are officers to 

this Court; and it is very extraordinary when one is in priſon for 

want of bail, to charge him with a ne exeat regnum, and it looks 
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returnable at a a day certain, and the gaoler did not bring him into court, 
d certan. but carried him back, and brought him in the next day. 


This being a writ returnable at a day certain, you cannot bring 
him in at another day by virtue of it. Secus, if the writ were 
returnable immediate (a). | | 


And the gaoler was rulec to be at the charge of a new writ. 


1 
— 
” * * 


x like a trick to prevent a habeas corpus. 
WM But the habeas corpus was granted. 
1 Caſe 948. Vines againſt Doderidge. 5 
; oh A medus to pay PROHIBITION was moved for to ftop a fuit in Tax 
i AF two ſhillings in SPIRITUAL COURT for tithes, upon a ſuggeſtion, that there 
Y the pound on was @ modus to pay two ſhillings in the pound of yearly rent for all 
5 the yearly rent tithes EN, | 
WE i liv of at x 5 
1 tithes is bad. Fort, Chief Fuftice. A modus muſt be of ſomething certain, 
. i | 1 ED that may be. demanded in the ſpiritual court; and here, ſuppoſe the 
1 276. land be let out for a fine and five ſhillings rent, what becomes af 
4 1. Leon. 94. the madus, or of the parſon? And a cuſtom cannot be laid in a rent, 
3 3- Com. Dig. which is alterable at the pleaſure of the parties; and beſides, this 
38 has »* cuſtom would amount to a plain nen decimands. Jide the great caſe 
"BN . in Ro. Ab. 378. to pay two ſhilſings for all tithes. Hob. 192. And 
: Mt S [ 56 41 he ſaid, * it the caſe of Perkin v. Perkin came in queſtion again, 
5 | he would deſire to hear it argued, for he was not fatisfied with 
. the judgment of it. 5 „„ ks. 


The old rule of Court made Mich. Term is now made returnable before the Chief 
3654, directing the habeas corpus to be Juſtice at his chamber immediarꝭ, and 
made returnabie in court at a day certain ſhould be returned in due and convenient 
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Landon or Middleſex, or unleſs it be to de- 
kver over the defendant in diſcharge of 


„„ nun 


e A PRISONER was brought up by habeas corpus returnable 4 


(a) 2. Burr. 957. Tidd's Prad. 167. his ball, is fallen into diſuſe, and the writ. 


a Te m, unleſs directed to the theriffs of time, 3. Burr. 1875. 2. Tidd's Pract. 
169. ; | 
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Michaelmas Term, 13. Will. 3. In B. R. 


Turner againſt Burnaby. Caſe q gd. 
TWO attornies at the tavern agreed each to name twenty-four anorvies of 


to the ſheriff, out of which he ſhould return twenty-four to each fide may 

try an aue, | | | __ 

And PER Curiam, If the ſheriff will return a jury at the de- perſons, out of 
nomination of any perſon, it is a miſdemeanor in him, and it may which ſheriff 

de maintenance in him at whoſe requeſt it is done (a); but here 3 wh 5 
it being by conſent of attornies of either ſide, conſenſus tollit wy ks . 

trrorem. | | : S. C. Hol, 266. 


(s) See the ſtatute 3. Ceo. 2. c. 25. and Tidd's Practice, 514. for the manner 2 
8. which preſcribes the method by of nominating a ſpecial jury: and 3. Geb. 2. 
which the ſheriff is now to nominate, c. 25. . 15. for ſtriking a jury on a trial 
ſemmon, and return a common jury: at bar. ; | "Þ 


Anonymous (a). Ciuſe 981. 


F a ſervant uſually employed to pawn goods for his mafter, or Debt lies againſt 
to borrow: money for him, borrow of me, or pawn his maſter's a mater or 
goods with me for money; 1 ſhall maintain debt againſt the maſter money bono. 
thereupon (b). Os _—_ by his ſets 
| | 2. Lev. 172. f. Mod. 398. 1. Stra. 506. 3- Bac. Abr. 56. 
_ SEcoNDLY, If my ſervant has a note for money due to me, or A ſervant keep- 
other goods, which in their nature are not properly in the cuſtody ing his maſter's 
of a ſervant, that is evidence primd facie that he has an authority *®isprefump< 
from me to apply them to ſuch uſe as he does afterwards put them; nie ee 
1 : . authority to 
but the contrary may be given in evidence, as that he came by the apply it, 
note by undue means, or had it to another particular purpoſe, | 


THIRDLY, If a man has a bill of exchange, he may authorize Anindorſvemay, 
another to indorſe his name upon it by pars} ; and when that is by parol, autho. 
done, it is the fame as if he had done it himſelf, 71Ze another to 


indorſe his name 


FouRTHLY, If I pawn goods to A. for ſuch a ſum, A. may The pawnee 
bave debt for the money, notwithſtanding his having a pawn. 2 2 debt 

Per Hol r, Chief Juſtice, omnia. e 

(a) At iſ prius, before Hot r, Chief Hughes v. Smith, 1. Wilſ. 323. Fenn v. e 
 Juftire, ' a Ha riſon, 3. Term Rep. 757. 4. Term 
(5) Ward v. Evans, Salk. 442. Rep 177. 


Anonymous. | Cale 952, 


T n;/i prius, before HoLT, Chief Juſtite, this caſe happened: One not to be 
A. being indebted to B. gives him a note in a feigned name witneſs where 


for the debt: afterwards * the wife of B. runs away with another he may be ja-, 


man, and takes the note with her; A. pays the money to B. ; the 2 oy * 


2. Stra. 729. 1. Term Rep. 303. 3. Term Rep. 34. 
perſon 


init. Ante, 346. Kyd on Bills, 189. 
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Michaelmas Term, 13. Will. 3. In B. R. 


Axenywovs. perſon with whom the wife ran away ſues A. for the money ia the 
feigned name. 


At the trial B. offered to make oath of all this ; 


But was rejected by Es Chief Juſtice, for it was to prove z 
right in himſelf to the mon Sas from A. for which other- 
wiſe * was ee to R | 


: Cafe 953. Holden againſt Sutton. 


Whether debt DEBT by an executor for an eſcape of one in execution on 2 


by — = Judgment of teſtator, and declared in the debet and atinet ; 


in execution of And after verdict this moved in arreſt of judgment. And it be- 

a judgment” of ing doubted whether it was helped by the general words of mat- 
5 eee 4 ters of like nature” in the ſtatute of 16. & 17. Car. 2. to maintain 
ners be helped it at another day, were quoted, 1. Sid. 379. 341. 2. L. 407. that 


dy verdict. is, that it was helped after verdict. 
S. C. 2.14. Ray, But Hol r faid, that devet n = where the ation 3 is in the 


5 ng 5 party's own right. 
Lev. 250,251. 
„ 1 
Caſe 954. Anonymous. 


— 1 to a pot”, Chief Juice. Upon a reference to THz MASTER, 


if upon ige of a rule to attend him one of the parties 


will not attend, the courſe is to move the Court that THE MASTER 
may examine ex parte, and fo make a report. 


1 1 5 Anony mous. 


Surety of the TO have ſecurity of peace of one, you muſt make affidavit of 
Peace. I the cauſe of fear, and exhibit it in articles; and then make 


2. Lev. 207. affidavit that you demand this not of any in will or malice, but out 


| — SY of fear of ſome bodily hurt. 


ra. 473. 2. Hawk. P. C. ch. C0. { 6. 


Caſe 956. ; : | Anonymous, 
| Ante, p. 555 POND may be ſcaled with a waſer. 


Cafe 957. TT Anonymous. 
Trigence, Cord of a bill in changer . from file with Six Cletks, 
evidence. 


Anonymous. 


AQ 


— 
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Anonymous. | | Caſe g 58. | 


ONE cannot give evidence of anything done at a fermer trial Record muſt be 
without producing the record of the former trial (). produced. 
ö Ante, 535. 
(z) 2. Roll. Abr. 574. 9. Co. 30. Wharton, Palm. 524. Whitmore v. 
Co. Lit. 117 Bull. N. P. 230. Fof- Rooke, Sayer, 299. Hewſon v. Brown, 
ter v. Cole, 1. Stra. 781. Biggs v. 2. Burr. 1024. | 


| | Anonymous, Cale 989. 
PER HoLT, Chief Fuſtice, at niſi prius. A. orders B. to re- Money received 
ceive money from C. for him. B. orders C. to pay the money to the uſe ofan- 
to D. to whom B. owes money. C. accordingly does pay it, other. 
4. ſhall maintain an action againſt B. as for ſo much money re- 1. Salk. 9. 
cived to his ule. So if in that caſe B. had drawn a bill upon C. 8 263. 
for the money, or generally for ſo much money, if C. has no „ 5 
effects of B. in his hands; his anſwering ſuch bill is a payment of © - 
4's cebt to B. for which A. may maintain his action againſt 


1 1 566] 
Anonymous. ERR | 5 Caſe 960. 


ER HoLT, Chief Fuſlice. There never is a diſtribution or- Diſtribution in 
dered by the eccleſiaſtical court (a) but where the party dies ſpiritual court 
inteſtate, or the will directs it; but chancery (5) does ſometimes * chancery. 
iaforce a diſtribution where the will does not direct it. 
(a) See 5. Mod. 247. 1. Ld. Ray. 2. Chan Caſes, 95. 3. Peer. Wms. 99. 


36. 363. 1. Brown C. C. 328. 2. Com. Dig. Chancery (3. D. 1.) 
(5) See 2. Vent. 362. 1. Vern. 134. | | 


him. 


- 


Anonymous. | | Caſe 961. 


his wife as a ſeparate dealer, a diſcourſe of the wife's con- fation evidence 
cerning it was given in evidence for the defendant (a), annuente **ft bares. 
(a) But ſee contra the caſe of Bentley Johnſton, 1. Stra. 504. Kerſlake e 
v. Cock, cited 2. Term Rep. 265. Shepherd, Eſpinafſe Dig. 722. Hill v. 
. Davis v. Dinwoody, 4. Term Rep 678. Hill, 2. Stra. 1094. Barker v. Dixie, 
Anonymous, 1. Stra. 527. Williams v. B. R. H. 252. | 


Elizabeth Claxton's Caſe. DO Caſe 952. 
FLIZABETH CLAXTON was committed to the New Priſon The being found 
by Juſtice PERRY, there to remain till ſhe found ſecurity for in a dn 


her good behaviour, for being taken in a diſorderly houſe 6 223 7 Gn - 
4 Clen 


Being brought up by habeas corpus, her Counſel moved for her cauſe to bind the 
diſcharge. | | | party to her good 
8 . behaviour. 
(s) 0 the ſtatute 34. Edu. 3. c. 1. 4. Inſt. 381. 2, Hawk. P. C. 7th edit. 3. C. Holt, 406. 
61. ſ. 2. 8 | 


Yor, NH „„ FirsT, 


DEPT by huſband ; and it appearing to have become due to Wiſe's conver- 
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Michaelmas Term, 13. Will. 3. In B. R. 


Frrzanerh FrgsT, Becauſe that being taken in a diſorderly houſe was no 

_ CLAXTON s reafon to requjre ſureties of the good behaviour; for that any 

Cart. honeſt perſon might accidentally be there, and know nothing gf 
its being ſuch a place. „ 


: Duecd fuit conceſſum. 5 
Commitment. SECONDLY, | hat in caſe it were cauſe, yet the commitment is 
| to an illegal gaol, viz. The New Priſon. 1 


Akwd woman TRHIRD Ir, That in cafe a woman's being taken in a diſorderly 
uy oy monte; houſe be reaſon to take her for a lewd woman, and fo within the 
* juriſdiction of a juſtice of peace by the 39. Elia. c. 4. yet the way 
was to ſend her to the houſe of correction, but not to require ſure- 


ties of the good behaviour of her. 


A juſtice cannot HoLr, Chief Faftice. It is not true to ſay, that every one that 
dommit, or bind has not a viſible way of living ſhall be liable to find ſureties of the 


A oo good behaviour. Indeed if one live extravagantly and high, who 


being found in a has no viſible way of getting, it may be reaſonable to inquire how 


; bawdy-houſe, he lives; but if a man live in a reaſonable quiet manner, it is hard 
| unleſs he ad- to hold him to it. But lewd and diſorderly perſons may be held 


Judges him to, 1 11 | 
po 5 liſorderly to the good behaviour, or committed to gacl, or they may be ſent 


perſon. to the Hufe of correction. But what is it makes a lewd perſon? 
aten 425 It is not being catched in a houſe of bawdry, or a diſorderly houſe, 
dt a ſeaſonable time. And though a juſtice of peace may he a 
| judge of who is a lewd and a diforderiy perſon, and therefore if the 
commitment had ſaid, that it had appeared to him that this perſon 
was ſuch, we would have taken his word for it; yet when he al. 
© ſigns the reaſon of his judgment, and we find that reaſon will not 
* [ 567 J maintain it, we are not to“ regard his judgment; and as' perſons 
8 of ill behaviour are to be puniſhed, fo great care is to be taken af 
| the innocent. | 

And being remanded, and brought up again at another day, 

ſeveral affidavits were read cf her lewdnels; 


Whereupon THE CouRT quaſhed the juſtice's commitment, 
and ordered a rule to be drawn for her commitment to THE 
MARSHAL thus: “ Becauſe it appears to us, that ſhe is a lewd 
« woman and a frequenter of bawdy-houſes ; 7des ſhe is commit- 
« ted till ſhe find ſureties of good behaviour.” 


Conſtable may And HoLT, Chief Justice, quoted 13. Hen. 7. c. 10. that a 
commit ES conſtable may commit lewd women till they find ſureties, and 
neighbours are bound to aſliſt. 


Poph. 208, | 
Latch. 173- 2. Hale, 97. 3. Hawk. P. C. ch. 13. ſ. 8. 


Caſe 963. Anonymous. b 
A common jury TN action for words a rule was, for the ſheriff to return a ſpecial 
being returned I jury, who, notwithſtanding the rule had been ſerved upon him, 
inttead of a ſpe- returned only a common Jury. | 8 
cial jury, is no en 

cauſe for a new trial. Vide poſtea in this Term, Watſon v. Sutton. 


Aſter 


f 


drcumſtances this Court will grant a 6212, 


ww 7” ee HF * 


Michaelmas Term, 13. Will. 3. In B. R. 
After trial this was moved by the defendant for a new trial; —Anetruevs. 
Which was denied, becauſe he had made a defence; for ſince, 
if the verdict had gone for him, he would have had the advantage 
of it, it is fit he thould ſubmit to it, that it is gone againſt him; 
ſecus if he had not made a defence (a). 
a) In what caſes and ber what new trial, fee Tidd's Practice, 604 to 


o 
- 


Dundee againt Petty. 7 Caſe 964. 


AE APIAS being returned againſt the principal, he brings error After copias re- 
immediately, and the plaintiff brings debt upon the recog- turned againſt 
nizance againit the bail, and delivered a declaration as of the pre- plaintiff” may 


cedent Term. — ana 
8 2 . tbe bail, though 
MourTAaGUE moved for an imparlance. He urged, that if the there * 4 5 


plaintiff had gone by way of ſcire facias, the bail might render the of errct. 
principal at any time before the ſecond ſcire fucias, returned. God- . Burr 340 
lington v. Lee (a). And there is no reaſon but the bail ſhould Tidd's Pract. 
have the like time in this caſe; and this he cannot do without the 144. 280. 
favour and afliſtance of the Court, for the recognizance being 2. Su. 378. 
forfeited by the non eſt inventus returned upon the capias, a ſub-" "27% 
ſequent render of the principal cannot be pleaded in bar'of the 
action.. | | 

And THE CouRT afterwzrds made a rule, there ſhould be in this 
caſe eight days in full Term for the bail to render the principal. 


And PER CURIAM, After capras returned againſt the principal, 
though writ of error be brought, yet the plaintiff may proceed 
againſt the bail; for the writ of error does not ſuperſede the recag- 
nizance. E314 


(a) Raym. 14. 


Hayward againff Kinſey. = Caſe 965. 


FRROR of a judgment in the court of common pleas in an An original is 


ion on the cafe laid in London, wherein the plaintiff below cuſumfregiriued 
declared, that the defendant's teſtator the fifth of March, in the out in Dorſerfeire 
fourth year of James the Second, was indebted to the plaintiff's in- 1 
teſtate in forty pounds, money lent, &c. AND Also in the like „ithin 6x years 
ſum of forty pounds on account, and promiſed payment, &c. in London, will 
The defendant pleads non afſump/it infra ſex annss. Replication, not prevent ſta- 
That the plaintiffs inteſtate the eighth of May in the fourth year of tote of Limita- 
James the Second, ſuprad. did ſue out a guare clauſum fregit againſt 1 205 

the defendant's teſtator in the common pleas, directed to the ſheriff 

of Dor ſetſbire, with intent, upon the defendant's appearance there- 

uito, to declare againſt him 7 cauſa præd. now in the * 

| _ 


the principal, the 
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35 Micbaelmas Term, 13. Will. 3. In B. R. 


Hees ſet forth, but that he did not appear, but died the twelfth of ri 
Ti 1693; that the defendant was his executor ; that the plaintiff's 


8 inteſtate recenter poſlea, viz. ſuch a day, ſued out another quare 


clauſum fregit againft the defendant, directed to the ſaid ſheriff of 
Dor ſetſbire, returnable ſuch a day, with intent, upon the defend- 
ant's appearance thereunto, to declare againſt him ex cauſa pred, 
but the defendant Cid not appear; that afterwards, at ſuch a time, the 
plaintiff's inteſtate died, and adminiſtration was committed to the 
plaintiff, who recenter poftea, viz. the ſeventh of April 1699, 
about fifteen months after the adminiſtration committed, ſued out 
the writ on which he now declared. Upon demurrer to the te- 
plication, judgment was for the plaintiff in the common pleas, of 
which this error 1s now brought. 3 | 


Now ir was ARGUED for the plaintiff in error, by Carsniay, 


ttat this original ſued out in Dorſetſbire did not ſerve, this action 
Maxim. being laid in Lenden; for it is a maxim, that guælibet narratis 
Though perſo- ſuper brevi lacari debet in com. in quo breve emanavit. And though 
nal en may the plaintiff in a perfonal action has election to lay his action in 


de laid any 


where, yet if the What county he will; yet that muſt be at the commencing of his 
cauſe of action action; for if it appear to the Court, that the cauſe of action did 
appear to ariſe ariſe in another county, they will change the venue to that coun. 
_ 13 coun- ty; as if aſſault and battery be in London, the party may lay it in 
Ty 2 a what county he pleaſes ; but if he fue an original to the ſheriff of 
| Middleſex, and declare in Londen, it will be bad. Cro. Fac. 479. 

674. In an indebitatus original was directed to the ſheriff of Devon, 

and the action laid in Exeter, and for that, ill. Cys. Car. 272. 


That an original in one county cannot warrant an action in an- 


* [ 569 ] other county ; and therefore * it ſhall be intended without origi- 


nal, which is helped by the ſtatute. 1. Cro. 281. And Meſſe and 
Bruerton's Caſe (a), Aſſumpfit laid in Norfolk, non aſſumpſit infra 


ſex annos pleaded; and an original taken out in Suffolk replied; 


and a judgment for the plaintiff in the common pleas reverſed for 
this error. And it will not ſuffice to ſay this is the courſe of the 
court of common pleas, and the courſe of a court of Meſiminſler 
| Hall is the law of it, of which the other courts will take notice; 
Where courſe of for there is a diverſity when ſuch courſe is directly againſt law, 
the Court is a- for then it cannot prevail; vide Pettifer's Caſe (b). And when 


gainſt law, it ſych courſe is not againſt law, as by the courſe of that court 


cannot prevail. there goes but one ſcire facias, though there be two here; but 
| becauſe the law does not require two, it is well; and ſurely to plead 
a clauſum fregit in one county, which is a local action, to pre- 
ſerve a tranſitory action in another county, is a very illegal 
courſe, $7 : : | 
Serjeant, HooPER, for the defendant in error, divided it into 
three points. FIRST, Whether this courfe of declaring in any 
action or county, upon the defendant's being brought in upon a 
general clauſum fregit, be erroneous ? SECONDLY, Whether, as 


( Eaſter Term, 31. Wil. 3. (3) 5. Co. 32. 5 


33 
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Michaelmas Term, 1 3. Will. 3. In B. R. 


this caſe is, the writ lies for the defendant by Journeys Accounts 2. 
TaiRDLY, Though it ſhould not be good by Fourneys Accounts, 


| whether, as it is, it ſuffice not to preſerve the debt, notwithſtand- 


ing the ſtatute ? | 


FigsT, And he argued, that ſince there is ſuch a courſe 
in the common pleas for a plaintiff to bring a defendant in upon a 
clauſum fregii, and then to declare againſt him in what county 
or in what action he pleaſed; and alledged on record that there 
is ſuch a uſage, and that confeſſed by demurrer; now this Court 
muſt take notice of it as the law of the Court; vide 1. Fo. 417. 


Co. Car. 526, 529. contrary to Pettifer's Caſe (a). And the 


Hayward 
n 
KinszyY. 


courſe of the Court is to be allowed for law; he quoted 1. Fo. Courſe of the 
435. March, 59. Lane's Caſe (b); Slade's Caſe (c), great re- Court is law. 


card to multitude of precedents; Miſcott's Caſe (d). A common 


recovery of lands in Wales is ſuffered upon a uod ei deforceat, 


with a proteſtando to proſecute in the nature of a writ of entry in 


the pet; and though a quod ei deforceat be properly when a par- 


ticular tenant loſerh by default, and is grounded upon @ tort, and 
the other writ upon a right; yet will they not reverſe ſuch judg- 
ment for error. 1. 7o. 381. Cro. Car. 4:4. Upon an audita 
querela ſued out in chancery, the party finds bail, who bind 
themiclves in a recognizance, that the plaintiff ſhall appear et 
ſeabit juri in ea parte. And in a ſcire facias brought thereupon, 
the breach * aſſigned was, that the party did not pay the condem- 
nation, or go to gaol; and though that be not mentioned in the 
recognizance, yet becauſe the courſe of chancery is to take them 
in that manner, the Court will take notice of it. 2. Cre. 67, 68, 
And the Caſe of Bruerton cited of the other fide differs from this. 
For, FIRST, both the writ and declaration were in caſe ; ſo that it 
was plain the writ appeared to have been deſigned for the original 
in that action, and therefore variant and void; but here this writ 
ſhewn is a clauſum fregit, and the count is in caſe. SECONDLY, 
This uſage of the common plezs was not there averred, as it is 
here, and ſo confeſſed by the demurrer ; and he relied upon 1. Fo. 
312, 313. 1. Cro. 204. The ſtatute of Limitation was pleaded 
to a debt upon an aſſumpfit ; the plaintiff replied, that at ſuch a 
time within the fix years he ſued out an original againſt the de- 
fendant to the ſheriff of H. and that thereupon the defendant was 
outlawed ; and that after ſuch a time the outlawry was reverſed ; 
and that within a year after he ſued the writ, on which the now 
action is founded againſt the defendant, into Syfolk, and avers 
them to be for the ſame cauſe; and a demurrer; and though the 
Court held there had been a variance between the firſt and ſecond 


action, yet becauſe they were averred to be for the ſame cauſe, 


and that confeſſed by the demurrer, the plaintiff had judgment. 
Vide 1. Sid. 328. That this is a courſe which has now obtained 


(a) 5. Co. 32. : (c) 4. Co. 92. 8 
(5) Smith v. Lane, 2. Co. 16. (4) 2. Co. 60. 
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: Michaelmas Term, 13. Will. 3. In B. R. 
Harwanp in the common pleas. Vide 2. Vent. 193. 259. But vorz: 


«perf There is no judgment in either caſe. 
KainsSEY. | 


Whether the SECONDLY, Whether the writ be well by Fourneys Accounts, 


writ be well by and he agreed the opinion in 6. Co. 10. was againſt him; for 
there it is ſaid to lie in no caſe but between the ſame parties, and 
neither for nor againſt executor or adminiſtrator ; but he ſaid this 
was no reſolution, for it was no point in queſtion in the caſe; and 
though Gite quotes many authorities for it, yet none of them 
does warrant it; but the reaſon of the law, as well as authorities, 
ſeem againft him. 10. Edw. 3. 459. is there quoted in point, 
and there is no fuch folio in any Book, new or old, of that king, 
and all the other caſes concern only the affirmative part of the 
propoſition, that where there are more plaintiffs or defendants 
| than one, and one of them dies, it lies; and F. N. B. 32, is 
Journeys Ae. againſt him. 5. Ed. 3. 17. 8. Hen. 5 6. Ina gquere impedit 


COUNTS. 


n will lie the de ſendant died. and a new writ purchaſed per Feurneys Ace- 


where abates by 


18 ef God; counts, and the diverſity there taken, where it is abated by the 


aliter where by a&t of God, and where by the act of the party; where it is by the 
act of the paity. act of God, it will lie; otherwiſe * where it is by the act of the 
. [ 571 ./ party and ſurely theſe are rather againſt my Lord Cote than for him: 
91 = and the reaſon of Spencer's Caſe is alſo againſt this opinion; for 
there it is held, in caſe of any default in the clerk, as falſe Latin, 

variance, want of form, &c. whereby the writ abates, the plain- 

tiff hall have a new writ per Journeys Accaunts. And ſo in ſome 

_ Caſes even where there is ſome default in the plaintiff, as if it 

abates for non-tenure of parcel, that is when more is demanded 

than the tenant holds, or when it abates for jointenancy with an- 

other in the cefendant ; for it is hard, ſays the Book, the plaintiff 

ſhould ſuffer for not taking notice of what lies not properly in his 
conuſance; yet theſe are things which by diligence and means 

might be found out; and to fay hat he ſhould have Journeys Ac- 

counts there, where he might pofnbly prevent his writ's being 

| abated by finding out the quantity of the land in the defendant's 

- tenure, or the quality of his eſtate, and not where his writabates 

merely by death, the irreſiſtible act of God, would ſurely be againſt 


all reaton. And if this writ did not lie againſt the heir, he might 


alien before acticn brought; and executors would avoid juſt debts, 
as here. Br. Quatre Imp. is flat againſt me, but the Book which 
he abridges 15 for me. 


THrirDLyY, All theſe caſes were before the ſtatute of Limita- 
tions; and therefore ſince the ſtatute has limited the plaintiff in 
time to claim his right, if a writ abated by the act of God would 

not be capabie of reviving, and fo brought out of the ſtatute, it 
Would be extremely miſcitevous; and he quoted the cafe of one 
Theroughgaed in the common pleas, Trinity Term, 8. Will. 3. 
Noll 5750. where an executor durante mindritate brought an / 
fump/it, and pending it the infant came of age, and brought a 
new writ recenter, to which nen aſſumpſit infra ſex annos was 
pleaded, and this matter ſet forth in the replication, and judgment 
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Michaelmas Term, 13. Will. 3. In B. R. 


for the plaintiff; and the ſtatute never meant to bar a right where Harwarn 
here are no laches in the plaintiff, as here there are none; where 125 

the action brought in due time determined by the act of God. 9 
And this is the reaſon of the proviſo in the ſtatute of Fines, which 

indeed is for caution, and not of neceſſity. Cro. Elix. 219. 

1. Leo. 297. 1. And. 264. If infant enters within five years 

after a fine, he ſhall avoid it for ever. So if he enter before he 

comes of age, though that be out of the words of the proviſo. 

do if one be outlawed, within fix years afterwards he reverſe it, and 

then after the ſix years a new writ is brought, the ſtatute is no 

plea. - 1. Sid. 228. * Action begun in an inferior court, and * [ 672 ] 
removed up by habeas corpus, you begin upon it here above, and | 
ſo prevent the ſtatute. '2, It. 519. 1. Sid. 53. Latitat in Zatitet in B. R. 
this court prevents the ſtatute of Limitations, but the continu- proven a 
ances muſt be entered, which may be done by an attorney in _—_ LN 
his chamber; and he concluded, that the courſe of one of the courts 

of Fe/tminfler Hall is the greateſt evidence of the law. that can 


bz, and greater than any Book-Caſe. 


 HoLT, Chief Juſtice. You ſay that it is the courſe of the _ 
Court time out of mind; the queſtion is, Whether that muſt be 
granted, er, if it be contradicted, how it ſhall be tried? It can- | : 
not be by jury; therefore alledging or not alledging it is not 
material; for if it be the courſe of the court, it is matter of 
law, of which we, as Judges, muſt take notice. Such a way 
has obtained; but the queſtion is, Whether ſuch a courſe has ef- 
ficacy enough to be a good ground for a declaration? And ſup- 
poſe, when the defendant comes in and puts in bail, he demands 
ger of the original; do you think it will be enough to give him 
ger of the clauſum fregit ® And as to the Jaurzeys Accounts, 
the plaintiff*s inteſtate brings an action within ſix years, and it is 
proceeded, and pending it tue plaintiff dies, and the fix years are 
clapſed in the interim, it were reaſonable that the adminiſtrator 
might have another action within convenient time, and have be- 
vefit of the firſt action for the preſervation of the right againſt 
the ſtatute, as the practice has been in cafes of outlawry. Bur if 
an heir in tail bring a formedon within five years after a fine levied 
by a third perſon, who is not his ancettor in tail, but a diſcon- 
tinuee for the purpoſe, and pending it, and after the five years, Vide 2. Vent. 
the iſſue dies, whether the next heir in tail ſhall have benefit of 4% 
tais formeden, by bringing a new one in convenient time? It were 
reaſonable he ſhould, but that has not been determined. And it 
is plain Fourneys Accaunts will not lie in this caſe, for the rule is, Fournys A. 
that it muſt be between thoſe that were parties to the firſt writ. l muſt be 
And beſides, the new writ is to be the ſame with the former; and teen parties 
tie writ that lay for the anceſtor, or for tae teſtator, is not the n 
lame that lies for the iſſue or executor, but one of another nature. 
if an aſſiſe be brought within twenty years after a diſſeiſin, and 
before judgment twenty years paſs, and then the demandant dies, 
the heir cannot have another afiſe, but he muſt have a writ of 
. ety 
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Hayrwazp entry; and it will be hard to prove the heir can proceed by 
ourneys Accounts in that caſe; for it is ® another writ he iz 
intitled to now by the death of his anceſtor. ; yet till he may be 
9 [ 573 ] out of the ſtatute of Limitations. To deliver a declaration in 
| ejectment is the courſe of this court; and i was thought by ſome, 
that if a declaration had been delivered within twenty years, that 

would tantamount to an entry; but it 1s quite otherwiſe; for 

though a declaration be delivered within twenty years, and a trial, 

whereby there is leaſe, entry and ouſter, confeſſed ; yet that will 

not amount to an entry, to bring it out af the ſtatute of Limi- 

Actual entry tations, though an entry be actually confeſſed ; for it muſt be an 


Kinsry. 


muſt be to pre- actual entry, though an ejectment be a cuſtomary way of proceed- 


* e of ing. And this has been fo adjudged. And if a thing be laid by 
way of preſcription, which docs not lie in preſcription, and it be 
Vide 1. Vent. demurred unto, that does not confeſs it; for if this be a courſe 
36 HON 319. Of the court, it is law; and if it be law, we are to take notice 


1. Mod. 10. Of it. If one ſays that he was ſeiſed of a. manor, and that he, 


2. Keb. 555. and all thoſe whoſe eſtate he has therein, had a court-baron, that 
would be a void preſcription ; becauſe a court-baran is incident 
to a manor of courſe ; and this is the reaſon of Lane's Caſe; and 


| If OTA Ates à leaſe by the Chequer is a permanent intereſt, And ſuppoſe the 


within fix years, inteſtate, after the action brought, had died within the ſix years, 
and adminittra- ſo as the adminiſtrator had convenient time to bring the action 
2 had ume to within the fix years, and that he does not do, but brings it after 
ing action = : g | 0 8 
within fr eas dne fix years, that will not help him. So it ſeems in that caſe, 
and does not, not bringing the action within the ſix years would be a devaſia- 
Katute will in- zit. And though in 2. Rich. 3. 9. b. tie courſe of the common 
cur. pleas be pleaded, yet that need not be; and it is like laying the 
cuſtom alledged Cultom of England in charging a carrier or inn-keeper for goods 
that carrier ſhall neglected or itole from them ; which cuſtom, though alledged, 
fately keep yet is not triable, but is the common law, of which the Court 
goods, is not muſt take notice; and if in that caſe a cuſtom were laid, that a 
triable, for it is l 4 : | - ; . : 
the common Carrier or inn-keeper ought to keep the goods as their own, ic 
would be ill; for there is no ſuch cuſtom ; and to plead what one 


need not plead would be folly. _ | 


NorTE : This was in Trinity Term laſt, and the caſe being ar- 


gued again this Term, it was urged for the plaintiff in error, by 
BRODERICE, that the original in Dorſetſbire could not prelerve 
this right; for that a writ in one county could not maintain a 
declaration in another county; and for that were quoted 2. Cre, 
654. Palm. 492. 2. Rol. Abr. 382. 2. Cro. 664. And a va- 
riance between the name of a place in the writ and declaration 


- 574 difference is between the want of an original, for that is helped 
71574 by the ttatute, and a vicious original, which is not helped. 
OS 7 3 
nal is helped by it ö FO pr 1 | 
the ſtatute, a party may declare againſt him in cuflodia of the warden of the 


vicious one is ZyL,t; and this by courſe of the court; as well as in the King's 


2 Bench, one is declared againſt in caftodid mareſchalli, 


ANSWER. 


fatal, notwithſtanding the ftature 18. Eliz. c. 14. And the true 


| Os JECTION. - This writ is only to bring him in, and then the 
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Ans WER. No courſe of a court can prevail againſt the ex- Hv 
refs words of an act of parliament; and the words of the ſtatute OO. 
re, © except ſuit be proſecuted and commenced within ſix years ; 
« after the promiſe, &c.“ and that mult be unleſs ſomething be in 
court on which a judgment can be grounded. By this practice I 
may deliver ſeveral declarations upon one original, and in the 
ame Term, and in ſeveral ſorts of actions, as debt, detinue, 
caſe, &c. : beſides, the very court of common pleas have declared 
it a late practice, and doubted of the legality of it. 2. Vent. 
259- 194. Then to ſay they ſued it ea intentione, how ſhall that 
de tried? or ſhall it be intended it was purchaſed to proſecute this 
individual action? Indeed ſometimes upon another fact put in iſſue 
jury ſhall try the intent collaterally, as in caſe of murder; but 
that cannot be ſo here: ſcrens canem ad mordend. ves aſſuet. is not Scims is not tra- 
traverſable. Owen, 128. 3. Cro. 738. Iſſue taken, that one verſable. 
was expers in legibus bad, becauſe not triable. 1. Cro. 330. 
Clerk of the hamper declared that he ſued an attachment of pri- 
vilege out of Cy ea intentione, that the defendant mould 
put in bail to anſwer debt upon a bond; and held it would not 
do, though petit-bag fide be a court of record, of whoſe courſe 
the other courts of Meſiminſter ought to take notice; and it 


was compared here to the caſe in Yelv. 42. 2. Cro. 67. where a 


courſe in chancery, founded on many precedents, to take one up Courſeof courts 
by capias on a recognizance on petit- bag de, was adjudged ille- to be taken d- 
gal; which proves that ſuch courſe of courts as muit be taken aer, muſt be 
notice of by other courts, muſt be according to law. Heb. 270, js ® 
precedents of a court, as well as the law of a court, are founded * 

upon reaſon, and tantum habent de lege quantum habent de juſ- 

id. 5. Eqdw. 4. 115. Dyer, 105. 4. Injt. 86. What is 
againſt law and ſtatute of the realm, cannot be made good by 
precedents or preſcription. | 

As to the bringing this writ by Journeys Accounts, it is plain , : 
it cannot Ne PS ſuch writ oy 19 ke where the firſt or is * 
returned; for the time of its abatement ought to appear to the be but where 
Court, that they may thereby ſee whether the ſecond writ be ſued the firſt writ is 
out in convenient time. 14. Hen. 6. 7. 6. Co. 10. b. returned, 
9. Edw. 4. 6. If one be nonſuited upon the firſt, * he never 4 [ 5 1 
thall have another writ per Fourneys Accounts. Fitz. Journ. 575 f 
Acc. 13. 16. Hugh. Ab. 177. It muit be purchaſed in reaſon- 
able time, and fifteen days was the time allowed by common law; 
but if it were a caſe where an attorney might be, there muſt have 
been longer time, becauſe he muſt give notice to his principal of 


the abatement of the writ; and ſurely if Jaurneys Accounts would 


lie here, to hring the new writ fifteen months after the abatement 
of the firit writ, would be too ſtale a profecution ; but the udges, 
upon examination of circumſtances, are judges of reaſonable time. 
And the dęſign of the ſtatute of Limitation was to prevent per- 
jury, which was frequently committed by ſuffering parol evidence 
vi agreement after {1x years, Ray. 417. 107. 25 | 
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PR Arr. Serjeant, contra. FIRST, It appears the original 
guere clauim freeit was tagen out within the fix years. SEC. 


LY, That it was eg intentiane to declare in this action, for that is 


confeſſed by the demurrer ; fo the queſtion firſt will be, Whether 


the defendant might be brought into court by a clauſam fregit 
and declared againſt in another action? We do not pretend to 
prove ihat an original in treſpaſs will maintain a declaration in 
cafe, but that when a defendant has appeared in tre ſpafs, we may 
declare ↄgainſt him in caſe; and the only uſe we would make of 


tac original in treſpaſs, is to bring him into court, and then file 3 


new criginal againſt him, on which we would declare; and if this 


- courſe be for the caſe and advancement. of juſtice, it cannot he 
. azainft regfon or law, for juſtice ought to be had with eaſe. 


And to put a poor plaintiff to the charge of a ſpecial original, 
before he ts ſure of getting a defendant to appear, would be a 
hardihip upon him, and therefore a difficulty of juſtice. And that 
ſuch courſe is not againſt any rule of law, appears from the like 
courſe's being allowed in this court, where one is brought in by 
a /atitat, which in ſtrictneſs is nct in the nature of an original to 
the action, but the declaration is it; and there is no doubt of the 
lecality of ſuch proceedings here. And if this courſe in the 


common pleas be grounded upon the like reaſon and conveniency, 


why ſhould it be Queſtioned ? 

Now, whether there be ſuch a courſe in the common pleas, if 
there be cccalion, will be certified by the Judges of that court, 
who are to be preſumed to be beſt conuſant of their own cuſtoms ; 
and by their judgment in this caſe they have ſhewed there is ſuch 
a cuſtom. Nor ts it * neceſſary this courſe ſhould be according 
to the general rule of the common law; for it is ſaid in the caſes 


that treat of the courſes of courts, that the Judges ought to take 


judicial knowledge of ſuch courſes, which would be an abſurd 
ſaying if they were according to the common law; for it were to 
tell them they mult take notice of the common law; nay ſuch 
courſe may be contrary to the common law, as Lane; 
Caje, 2. Co. is: for it is a known rule of the common law, that 


no land can be conveyed to or from the king, but under the great 


ſez]; yet there it is held that crown land may be granted under 
Chequer ſeal, by the courſe of that court; and that by the word 
&« committians,” a term not known to have any ſuch force by the 
general rules of the common law. And the reaſon given for that 


judgment wil hold in our caſe, viz. the great inconveniency that 


would enſue by defeating the . intereſt of many farmers. And 
here many judgments taere be in the common pleas grounded 


upon this courſe, which may all be reverſed as well as this now in 


dueſtion; and for avoiding of ſuch inconveniency, many prece- 


dents not maintainable in ſtrictneſs of law are allowed, leſt the 
property of the ſubject ſhould be made precarious. 

And as to the Journers Accaunts, an action brought within 
due time abates by the act of God, viz. death of party; and an, 
other is brought, which though in ſtrictneſs it cannot be called 
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te fame action, becauſe it is not between the ſame parties, yet in 
conſideration of law may be well faid guodammodo between the 
fme parties, and the very caſe where Fourneys Accounts is allow- 
ible; where a writ abates by the act of God, though it be be- 
tween the ſame parties, yet it cannot in ſtrictneſs be called the 
ome action, for the firſt action is abated. If the firſt writ abate 


trough the fault of the plaintiff, there ſhall not be a new one by 


Ju neys Accounts ; but there ſhall where it abates by fault of the 
cleck And though it be ſaid in 6. Ce. - . that it lies not for heir 
or executor, becauſe not party to the firſt writ ; yet ſurely that 
opinion is not to be maintained by reaſon, to ſay, that when a 
writ abates by the fault of the clerk he ſhail have a new writ, and 
not when it abates by the act of God. And the law, which is 


mma ratio, ſhall never puniſh one with the loſs of his right, 


when there is no default in him, eſpecially ſince the writ of Jour- 
10) Accounts is grounded upon natural reaſon, and not upon any 
politire law; and though the party himſelf be dead, yet his right 
{urvives to his adminiſtrator. If a man bind himſelf * and his heir 
by bond, and die, leaving land in fee to the heir ; obligor takes 
out a writ and then dies, and afterwards the heir aliens, it would be 
hard if the executor ſhali not revive this writ, and bind the land. 


Ard it were abſurd to ſay the common law ſhould be without re- 


medy againſt theſe inconvenieacies, 


Here is but my Lord Coke's ſingle opinion againſt us: ſince it 
is attended with ſuch inconveniencies, it well becomes this Court 


HAYWARD 
ag tinft 
KINSEY. 


to correct it; and Cote does not report it as the opinion of the 


Court, for the writ in his caſe was brought by the lame demand- 
ant that brought the firſt writ ; ſo there was no queſtion of this 
point, and the authorities cited do not at all warrant this opinion. 
And 9. Edw. 3. 16. is againſt him; for there a writ was main- 
tained, after great debate, by a ſucceſſor of a prior by Fourneys 
decounts, and it was not ſo much as objected that they were not 
the fame parties. And many authorities are quoted by my Lord 
(ale, where the firſt writ was by ſeveral plaintiffs, or againſt 
ſeveral defendants, and a new writ brought by Fourneys Accounts; 
and yet they are not the ſame parties, for ſome are dead. 


OzJecTion. Clauſum fregit in its nature cannot be continued 
2gainſt an executor ; but 1 anſwer, That ſince the only uſe we 


would make of it, is to bring the defendant in to anſwer, it will 


be favoured to hinder the ſtatute from running upon us, to the de- 
ſtruction of a juſt debt. > | 


And the deſign of the ſtatute was to ſuppreſs old rights, where 


the party did not proſecute his right in convenient time, wnich 
was fixed to ſix years, and not to extinguiſh a right where there 
was no default in the plaintiff: and that this was the intent of the 
ſtatute appears from the proviſo for the ſaving the rights of in- 


fants, perſons beyond ſea, & c. in whom there could be no laches, 
becauſe of their diſability. And here we ſhew ourſelves under as 


on 
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Hrvess great a diſability; we are intitled to the benefit of the proviſe, 


again} Tf a man bring an action in an inferior court within the fix years, 


RuNBEY- and after the fix years it is by hab. corp. removed hither, there | 


muſt be new bail and a new declaration here above; fo in ſtridt. 
neſs here is a new proceeding here above, yet the commencing 
below prevents the ſtatute's being pleaded to the declaration 4; 
novo above. I. Sid. 238. If a new promiſe be made within fix 
years, the action and right is thereby ſaved, though the original 
contract be long before, which is tlie 22 of the ſuit; ſo if the 
defendant do but own the debt within fix years, it is evidence * of 


*[ 578 ] 2 new promiſe. So in all the cafes, which are not within the | 
4 miſchief of the ſtatute, the Judges have made a favourable con- 


ſtruction in aid of creditors. 


Demurrer con- BRODERICK replied, that a demurrer could confeſs nothing 
fefſes nothing but what was materially alledged ; and it cannot be averred that 
but what is ma eg intentiane, Wc. the writ was purchaſed. And as to Cue, opi- 
=" nion e me "og Accounts, he quoted further Br. Journ, 
Acc. 23. Quar. Imp. 1 50. F. N. B. 32. c. And at common 
law a clauſum fregit did not lie againſt an executor, but is giyen 


dy the ſtatute of Edward the Third; and they would have a proceſs | 


by act of parliament continued by common law; and in the caſe 
of the habeas corpus the bail below are not diſcharged till new bai 
be put in here, 7 | 


* 
< 


The practice of HoLT, Chief Juſtice. We are bound ex officio to take notice 
cvery court muſt of the practice of every court in NWæſiminſter Hall, let us be in- 
4 taken notice formed which way we can: the rule of a court is one thing, and 
9 an eſtabliſned practice, of which one ſhall have avail without 
pleading, is another thing; and it is not the Judges of that court's 
ſaying, that it is the courſe of the court will determine it. Sup- 
poſe you had pleaded a right, and a proper original in this man- 
ner that you have done here, you have not ſhewed that it ever 
was returned, and till return there is no day in court; and there 
is no continuance ſhewn to have been entered; and to prevent 
the ſtatute it is not enough to take out a writ, even a proper one, 
but all the continuances, though for fix or ſeven years, muſt be 
entered, and fo ſhewn to the Court; for if there be but an omiſ- 
ſion of one continuance, it ſpoils all. Indeed where one pleads 
in abatement another action depending ex eadem cauſa, he need 
not plead all the continuances, but yet he muſt ſhew the action is 
not determic.es. ES . 
But PER Lux, In this caſe it is not enough to ſay it was con- 
tinued, but it muſt be ſhewn how. | : 
But GovLD, Juſtice, thought it would be well only to alledge 
à a continuance generally; but agreed, that if a continuance be not 
alledged, it fhall be intended a diſcontinuance, for it is ſo of 
courſe; and for that cauſe the judgment was reverſed, but the 
Court would deliver no poſitive opinion upon the other points. 


But 
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But HoLT, Chief Fufice, with ſome vehemence aſked PRATT, Harwans 
howan original in Dor ſetſbire could be a foundation for a declaration Dy. oye 
i London? and ſaid a Fourneys Account was a common-law writ: 
and though a Journeys Account properly did not lie here, being | 
not between the ſame parties: And it were hard not to allow a 
revivor of the firſt writ now in ſuch caſes as this, and that by con- | 
{quence of law * upon the ſtatute of Limitation. | * [579] 


But for the diſcontinuance only was judgment reverſed. : 


The King again/? Daws. : 5 | Caſe 966. 


THE DEFENDANT being ſheriff, and having taken up a man Sheriff cannot 


upon an attachment (a), took a bail-bond from a ſufficient _ a perſon 
bail for his appearance. $500k 2 5 7 2 


It was moved by RAYMoND, that the proſecutor ſhould be com- 2 3 


pelled to take an aſſignment of the bail- bond; and this he ſaid was > - 


frequently granted in the common pleas, where obligee was a5: Lis. 


ſuficient perſon. | 722. 


10. Co. 93.175. 


But THE CourT denied the motion (5). Ante, 447. 
: | DIG a 5 


(a) It was an attachment out of the 234. Say v. Ellis, 2. Black. Rep. 955. 
court of king's bench againſt the defend- But all the Judges are ſaid to have re- 
ant for a contempt. 8. C. 1. Ld. Ray. ſolved, on confideration, that a ſheriff -- 
722. ; | Cannot take bail on an attachment for a 

(5) The ſheriff may take bail on an contempt, Anonymous, 1. Stra. 479. 
attachment of privilege, on an attach- Field v. Workhouſe, Comy. Rep. 264. 
ment upon a prohibition, and on attach- Studd v. Acton, 1. H. Bl. Rep. 468. 
ment in proceſs. Burton v. Law, Stiles, E 5 f : 


Anonymous. . Caſe 967. 


- 


not be given in evidence, but a copy of the record thereof under Tax 
os 7 | GREAT SEAL 


NOTE. A copy of a charter under THE GREAT SEAL can- Copy of charter 
= 


| | no evidence. 
T0. Co. 93. Say. Rep. 297. Bull. N. P. 226, 227. 2. Lev. 108. 


Anonymous. ED | | Caſe 968, 


THE PLAINTIFF proceeded againſt the principal and bail, and Plaintiff orders 
the principal ordered an attorney to appear for them both; ore to ap- 


pear for princĩ- 


and though the bail complained againſt this, yet THE CourT 9 and bal 
would not relieve him, but bid him proceed againſt the principal, 
ſpecially the attorney, being able to anſwer damages, | 


Anonymous. 
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Cafe 969. Anonymous. 
ch BD ; pon COURT never changes venue in debt (a). 
c- 


2. Stra. 3 2. Term Rep. 275. 


(a) That the Court will not change 2. Stra. 878. t. Term Rep. 781 
the venue in an action of debt on bond, 1. Tidd's Practice, . 
except on ſperaal | pres ſee r. $14. $7. 


Cafe 970. . | Cudmore OY Ellis. 


Ltatute of a THE STATUTE of Limitation is not pleadable where there was 
nntatioris 2a current accaunt; but if it were a JRun account above fix 


— b years ago, it is pleadable to it (2). 


Cafes Ch. 152. 2. Vezey, 400. 1. Mod. 70. 2. Mod. 316. 2. La. Bay 838. | 2. Burr. 1281. 


Coton bail is In account common bail ſucces. 


2 _— And per HoLT, Cie Juſtice, When, upon 8 about com- 
n mon or ſpecial bail, it appears that the plaintift has miſconceive 
his actidn, aud that if any action lies, it is of another ſort; there 
common bait ought to be accepted. 
(a) Coles v. 0 . ot mY 148. Bull. N. v. 14. 


* 


| Cale 977. 3 Jonſob arid "OE 


ikat cumes af- N this caſe. IT was. RESOLVED, Where a ſeilicet comes, and 


der ſciicery if fe- ® the matter had been well without alledging what comes after 
2 * the ſeilicet, there, if what comes after it be repugnant to what 
a N comes before, it ſhall be rejected. As here am agreement was 
he [ 580 ] between the plaintiff and defendant, that the defendant ſhould ſend 
him ſo much of tie beſt indigo by the firſt ſhip that ſhould come 
within two months after Eis arrival at Tamaica, and, in alledgiig 
breach, it was laid that ſuch a ſhip came from thence within two 
months, fciiicet ſuch a day, which day is after the two months; 


there what comes after the ſcilicet, being unneceſſary, and alſo re- 


| pugnant, it ſhall be rejected. So in ejectment, if one declares of 
Cro. Jac. 96. a leaſe made ſuch a day, and that pojzea, ſcilicet ſuch a day, which 
in truth is before the day mentioned in the leaſe (a). 


« Price” and SECONDLY, I bat “ price“ and © market price” of a thing is 
we lame; ; for that is the price of anything for which it can be 


150 2. Roll. Rep. 16 . vent. 174. Yelv. 182. Cro. Jac. 154. 662. Cro, 
Elz. 656. Salk. 325. Run. 5 8 218. 


Caſe 972. Warner againſt Green. 


Excommunica- FXCOMMUNICATION in. plaintiff was pleaded in abate- 


tion pleaded in ment, with concluſion of © petit judicium, &c. et gue de- 


abatem 2 A : 
only ee, mut ce fendens eat inde fine die abſolutely. 


1 .—8. G a, . Ray. 701. 


And 


— © 


my = CTR 


"oO EST Ver” Ya” VP HRP" RR "re Y 


Michaelmas Term, 13. Will. 3. In B. R. 

And a reſpondeds ouſter awarded for two reaſons: FIRsr, For the Waxxtu 
concluſion ought to be © fine die quouſgue plaintiff were ab- __ 
« ſolved ;?? for upon abſolution he ſhould have a re-ſummens. We 
&conDLY, For not having a certificate of the excommunica- 
tion (a). Vide Litt. 5. 201. 9. Co. 41. 8. Co. 62. 67. 

2. Cre. 82. | 


(2) Lutw. 19. 


Chancey apainſt Win and Others, e Cale 07S 
N TRESPASS againſt three, for taking ſo many buſhels of ſalt. De injuria jus 


The defendants juſtified as commiſſioners appointed according #7 2 8 
replication to 2 


to the ſtatute 10. & 11. Will. 3. c. 22. ſ. 10. prohibiting the joinen hike 


exportation of any rock or white ſalt, without firſt weighing the der a ſtatute⸗ 
ſame before the commiſſioners ; and the ſalt in queſtion was put & Ron 

on beard a hoy, &c. fore deliberand. into ſuch a ſhip in Hibern. 8. C. <p 2 
exportand, ; the plaintiff replied de injerid ſud proprid abſſue tali s. C. 1. Ed. Ray. 


cauſd. 700. 
Warp objected, this general traverſe was ill according to the hy pe vp 
. . 1. 


rules of Crogate's Caſe (a) ; for on: af the rules there is, that Where + di, 69.4 
the defendant claims an intereſt in the thing, or where he juſtifies 4. Leon. 16. 
as ſervant to another, there a general traverſe of abſue tali cauſd 2. Mod. 68. 
is not good: For when the defencant claims a right, the plaintiff Com. Dig. 
cannot aver that he is a wrong-doer witaout traveriing the right; Fg To 
but where the defendant claims no right, but only pleads matter of (5 
excuſe, without * which he would be plainly a wrong-doer, there * [ 581 } 
it ſuffices for the plaintiff to maintain the wrong; and in ſuch caſe - 

de injuri ſud propria abſque tali cauſa generally is a good replica _ 

tion, The ſecond rule there is, that it cannot be when a matter 

of record is pleaded, for that were to put matter of fact and of 

record in iſſue. TrIRDLY, It is not good when the defendant 

juſtifies by authority in law, for that were to involve multiplicity 

of facts in one iſſue, when every iſſue ought to de ſingle and par- 

ticular. And our caſe is within all theſe rules. FIRST, Two 

of the defendants juſtify as ſervants to the third, and fo in his right 

and as his ſervants. And s£coNDLY, The other juſtiſies as fer- 

vant to the commiſſioners of exciſe, and by an authority derived 

from them. THrIRDLy,T his is a juſtification under an act of 
parliament, which is an authority in law. And for theſe rules he 

further quoted 1. Rell. Rep. 47. Hil. 6. Will 3. Roll 1819. 

2. Keb, 266. Cro. Eliz. 539. 2. Roll. Abr. 694. and alſo the 

proviſo in the ſtatute of 23. Hen. 8. c. 5. of Sewers ; where one 

upon not guilty may give warrant of commiſhoners of ſewers in 

evidence; and the proviſo is, that the plaintiff may give evidence 

of de injurid ſud proprid. | | 


{«) 8. Co. 67. | 
EvREs, 
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1. Lv. 307. 
| 41582 ] net with a general de ixjuria {4 propria abſque tali cauſd; but 


* 


Michaelmas Term, 13. Will. 3. In B. R. 


| Cnaxexy EvRES, contra. Firſt, He agreed the general rule, that when 
* the plea conſiſts of a juſtification, part depending of matter of 
. record, the replication ought to de with a ſpecial traverſe; but 
that rule has its exceptions; for if matter of record be made uſe of 

by way of incucement to the part of juſtification, there it is not 

neceſſary to reply ſpecially, 2. Les. 102. And that the ad of 

parliament here was mentioned by way of inducement appeats, 

for if it had not been at all mentioned, the plea had been as well; 

for being a general law, the Court would have taken notice of 

it. And here the act is not left to the conſideration of the Jury, nor 


is it involved in the iſſue; and the ſole reaſon why ſuch a general 


replication is naught is, that the Jay gens ſhould not be inveigled 
having matter of record involved in the iſſue. And here the 
iſſue is not pregnant with any matter of law, as whether there be 
ſuch am act of parliament; but the ſole queſtion is, whether the 
ſalt were weighed or not? Secondly, That general rule only 
holds place where ſuch matter of record is pleaded, to which the 
plaintiff may have an anſwer; as to a /cire facias, &c. but here 


there can be no anſwer to the act of parliament. 
Vide 2. Saund. And he agreed, That where one claims common by preſcrip. 
2543 295: tion, rent by grant, goods by fale, &c. and fo 3 as having 
intereſt, there the plaintiff muſt anſwer * directly to the title, and 


when one entities himſelf by act of parliament, eſpecially a general 

act, which none can traverſe, there he may well reply de injurid 
fua preprid atjque tali cauſa, 

And as to the rule, that where one juſtifies by virtue of an au- 


thority in law, de injuria ſud propria abſque tali cauſa, he ſaid the 


authorities cited there did not warrant it, and denied it to be law; 
and the caſe that moſt ſeems to favour that opinion is that in the 
Year-Bock of Edward the Fourth, where the defendant juſtified 
the entering to ſce waſte ; but there was a ſtatute merchant pleaded 
in that caſe, which is matter of record; and allo Littleten gives 
another reafon why the plea was bad, dig. the traverſing the in- 
tent of ſeceing waite, which was not traverſable; but he quoted 
16. Hen. 7. 2. where one juſtified by proceſs of withernam, and 
the general traverſe of ab/que tali cauſa was good. And he faid 
the third reſolution in Crogate's Cafe did conttadict the firſt; via? 


2. Rel. Ab. 604. Defendant juſtified cutting of leather, as 4 


ſearcher appointed by an act of parliament. Ray. 50. Co. Eu. 
643. A juſtification under the ſtat. de malęſacloribus in parcis, 
and de injurid ſud proprid abſque tali cauſa replicd, | 
HoLT, Chief Fuftice. If in treſpaſs againſt a conſtable he juſtifies, 
for that he was a conſtable, and the plaintiff was breaking the peace, 
Va vr , for which he committed him; may not the plaintiff reply, de in- 
Gro. 224.848, Jurid ſud propria alißue tali cauſa? So if one come into my 


2 78 833 : . 
rates houſe, by my conſent, and he will not go away when I would 


$99- : 5 . 

2. Saurd. 254, have him go, I way by authority in law turn him out; if he 

3 brings treſpaſs for this, and I ſet out all the matter ſpecially in 
| 8 05 | s my 


„ e . ee non 2. 


fo 


0 


Michaelmas Term, 13. Will. 3. In B. R. 


mr juſtification, de injurid ſua proprid generally will be a good 
plea; and the «caſe of entering to ſee waſte is upon a ſpecial rea- 
ſon ; tor ſuppoſe the plaintiff were ſeiſed in fee, the pleading de 
muria ſud proprid would involve the ſeiſin in fee in the iſſue, 
nich would he hard to have the right of the fee tried in an iſſue 
in treſpaſs. If the plaintiff were b |-foc might lawfully 
enter io ſee waife; and there to make him a treſpaſſer, the leſſee 
ought to ſhew ſome miſbehaviour in him, as cutting a tree, de- 
froyiag the corn, or ſtaying on the land all night, &c. And 
there is ſuch a precedent in the Entries, as you ſay, of the ſtatute 
of Malefactoribus; but when one juſtifies by virtue of a war- 
rant of a juſtice of peace, it is quite another thing, becauſe per- 
haps it may not be proper to involve the warrant in the “ iſſue. 
And the act of parliament here, if it had not been pleaded, would 
have bzen taken notice of by the Court; therefore its being 
pleaded being ſuperfluous, will be no hindrance to the replication, 
with this general traverſe (a). eee | 


fa) Judgment was given for the plain- namely. that it did not ſhew what kind 
tif, upon an exception to THE PLEA 3 of ſalt it was. S. C. Ld. Ray. 702. 


Anonymous | 
PROHIBITION was granted to ſtay a ſuit in the 
court for a ſalary of pariſh-clerk (a). | 
Ld. Ray. 1507. Salk. 536. 550. 


poral courts for his fees, Gawdy's Caſe, 
2. Brownl. 48. Tarrant v. Haxby, 
1. Burr. 367. And though appointed by 
the miniſter, if removed by him withous 
ſufficient cauſe, a mandamus will lie to re- 
ftore him, Rex + Warren, Cowper, 
370. 


ſpiritual 


(a) A pariſh-clerk is ſaid to be an ec- 
d:fiaftical officer as to every thing but 
election, Townſend v. Thorp, 2. Stra. 
76. But this caſe is denied, Peake v. 
Bourne, 2. Stra. 942. ; and it is decided 
that he is a temporal officer, Pitts v. 
Frans, 2. Stra. 1103. Reg. v. Dr. Wall, 
11, Mod. 261. and muſt ſue in the tem- 


| Anonymous. | | 
REVANION, an antient decayed gentleman at the bar, hav- 


— 


afS 


Cruancrty 
againſt 
2 Wis | 
AND OTxHERY, 


*[ 583] 


Caſe 974- 
Prohibition to 
ſuit for a ſalary 
of a pariſh clerk. 
x, Burr. 367. 


Caſe 975. 


An attorney ap- 


ing brought falſe impriſonment againſt an attorney of the pointed by the 


court, moved to have an attorney aſſigned him, for 
voluntarily appear for him; and the Court appointed one at his 
own nomination. | £3440 7 | 


Anonymous. 9 


for none would Sourt wo appear 
for a perſon, 


Caſe 976. 


AN indictment for forgery was found againſt one of the of- Court will not 
ficers of the Cuſtom-houſe; and a rule of Court was moved order books to 


for to have the books of the office brought to court to be given 


\ 


in eridence at the trial. | | 
Pex CuRIam. It cannot be done according to law (a). 
(a) 5 Mr. Nolan's Note to the caſe of Rex v. Hoſtmen of Neweaſtle, 2. Stra. 122 3. 
L. XII. 


29 Watſon 


be produced at 
Atrial, 
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Cafe 977 Watſon ggaigſt Sutton, Marſhal of the Court. 
On a reddidit fe DEBT againſt the marſhal for an eſcape. At the trial a 74. 
„. Pe-. didit ſe in diſcharge of his bail, and a commiltitur in execy. 
i as dit. 8 4 aw; 
cent but the gen to the marſhal, was produced in evidence; and after ver. 

: | | 


MARSHAL is 
. eee was irregular; for the courſe of the Court is, that when any one 
ceoxmititzr., upon a render is charged in execution, there cught to be notice 
thereof to the marſhal, without which it were hard to charge him 
with eſcape; and the courſe of giving ſuch notice is by making 
an entry of the cammittitur in a book kept for that purpoſe by the 
marſhal in the office of king's bench; and the marſhe} has an 
1. Id. Ray. Officer on purpoſe in the office to take notice of ſuch entries; and 
704. it is not enough that the committitur be entered with Mr. Brom. 
Tidd's Prat field, the entering clerk, And that was agreed by all the Clerks 
150. to be the courſe. F | | 
HoLT, Chief Fuſtice. Upon the reddidit ſe the bail are dif. 
charged, even upon the reddiait ſe before a Judge (a) ; but the 
principal thereupon is not in execution, till the plaintiff has 
made his election to have him in execution; and upon ſuch 
election there is a commiititur entered in the book in the office, and 
* the entry muſt mention it to be at the requeſt of the plaintiff; 
. [ 584 Jand all this is ſuppoſed to be in court, and * the commiltitur is 
filed with Mr. Broniſteld. And he allowed two ways of giving 
the marſhal notice, the one to make an entry in his atoreſaid 
book, the other to carry a rule to him from the proper officer; 
ſo he agreed it was eſſential there ſhould be ſome way of giving 
the marſhal notice. But ſince tnis is an irregularity,” whereof the 
defendant might have taken notice before trial, upon motion, and 
that he has flipt that opportunity, and put the plaintiff to the 
charge of bringing his action and trying it, it is hard to relieve 
the defendant ; and the commuttitur, being now recorded, implies 
notice neceſſarily; for it is impoſible one ſtould be committed 
to the cuſtody of another, and he know nothing of it. And asa 
man can have no eudita querela of a matter which he had an 
opportunity of taking advantage of before, and had omitted; fo 
here. Indeed if there were judgment againſt the marſhal for the 
eſcare of one if execution upon an erroneous judgment, which is 
reverſed for error, there would be reaſon to relieve him upon 
an audita querela, upon the ſpecial matter. But here, though it 
was allowed the marſhal was not chargeable without a legal con- 
mittitur, which is not compleat till notice, and that in ſuch man- 
ner as the ſettled courſe of the Court is, viz. by entry in his 
book in the office, which is now to be taken for law; yet a 
this caſe ſtood it was held he came too late for relief. 


S.C. Salk. 272. 


(s) Eut ſce Whiteman v. Mullens, 2. Stra. 1226. 
8 | And 


wp # 


Michaelmas Term, 13. Will. 3. In B. R. 


And GovLD, Juſtice, ſaid, no caſe could be inſtanced where No new trial to 
2 verdict was ſet afide, where there had been a defence and full eee, 
' evidence ( a), except it were for matter diſcovered after the trial, 3 
which this was not; and motion was denied, though it was cept for matter 
agreed, that upon a reddidit ſe of the principal, the bail has diſcovered after 


performed the recognizance, without any notice to the plaintiff, the trial. 


For HoLT, Chief Fuſtice, ſaid, to ſet aſide this verdict were 
to take two ſteps at once. Firſt, To ſet afide the evidence, which 
was good and concluſive, and then the trial. And that ought 
nut to be, no more than if debt be brought upon a judgment irre- 
gularly obtained, you can ſet aſide the judgment and action at 
once. 


And Gour.D, Fuſtice, laid it down for a rule, that where a Where 2 man 
man has matter of defence, and knowing thereof goes to trial, _ _— 
and puts the plaintiff to the charge of proving his iſſue, he ſhall . e 
never after, in reſpect of that matter, bave a new trial. e w-abl 


And the rule of keeping the book for entries in the office was nh Eee, 


held a good courſe, | 9 
| (a) See Anonymous, ante, 367. I 
; OT -- :*L 
* The King againſt Bowers, Clic 978. 


Hor. Chief Juſtice. To ſtand in the pillory, or en the pil- pilory. 

II Jory, is the ſame thing in judgment, and both ſignify to ſtand | 
in the pillory (a). | | 

(a) The judgment now is, that the ſetting him ufon the pillory, an attach- 

offender Faall © he ſet in and agen the ment lies. Rex v. Beardmore, 2. Burr, 


© pillory; and therefore if the under-ſhe- 794. 
7:7 renut part of the judgment by only 
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Caſe 979. - _ Lee againſt Elkins, 

Award to do a U PON an award theſe points were agreed by the 

thing cut of a & Court: | 

_ Abr. 2. FiRST, That an award, that one of the parties ſhould do a 

Kydon Awards, thing out of his power, as to deliver up a deed which is in the 

123. cuſtody of F. S. is void. | : Z 

3. Mod. 272,27 3. | 
 Awardofdiftin> SECONDLY, Where the matters awarded are diſtinct, and not 
things may be the one depending on the other, the award may be good as to ore 
good, and void part, and void againſt the other. Dy. 217. Cro. Fac. 577. Br, 
1 Award, 65. 


Ante, 534. 
2. Ro 9 46. Cro. Eliz. 432. 2. Lev 6. 3. Leon. 62. Kyd on Awards, 166. 


Breach, how Tui Dl, That in that caſe the breach muſt be affigned in 
| aſſigned. that part that is good. Crmlad v. Coke (a). 
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FouRTHLY, Award of a collateral thing in ſatisfaction of tre! 
paſs, good. Cre. Car. 216. 


Fir THLx, If arbitration exceed the time of ſubmiſſion, yet no 
caule ſhall be preſumed to have ariſen out of the time, if it be no: 
ſhewn. _ | | BE 
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SIXTHLY, That where the ſubmiſſion is ſimply without condi- 
tion, award of part is good. 8. Co. 97. 


SEVENTHLY, If award be for payment of money at or before pat is breacl 
ſuch a day, it is no breach to ſay that it was not paid at the day, of award. 


but at or before | 
But another day the Judges put the caſe at large, and deli- 


vered their opinions ſeriatim in it. | 
Debt upon an award bond; upon nullum fecer. arbitr. an award An award or- 
was ſet forth, reciting ſeveral differences between the parties con- deringone of the 
cerning a parcel of land fold by the defendant to the plaintiff; and ron 
that parcel thereof was recovered by a ſtranger by a prior title in his power or 
from the plaintiff ; and that the plaintiff was out of pocket in de- poſſeſſion, or to 
fence thereof, &c. and then all theſe controveries were ſubmit- bay fuch a ſum 
ted to them on ſuch a day, wiz. the day of the date of the bond; „ money, is 
and then they award, that the defendant ſhouid deliver to the 8 C. 1. Lutw. 
plaintiff a certain deed concerning the title of the ſaid land, or 545. 
pay the plaintiff fifty pounds in caſe of failure; that he ſhould S. C. New Lut. 
pay him twelve pounds for his cofts in defending the ſuit concern- 168. 
ing the land recovered; and allo eleven pounds for his damage by 
the ſaid recovery; and that thereupon tne plaintiff ſhall give the | 
defendant a general releafe to and upon the day of the date of | 586 ] 
the * arbitration bond; and breach is alledged in non-payment of 
the ſaid eleven pounds, and demurrer. 

One exception to this award was, That it ordered the delivery 
of a deed which was in the power of a third perſon, and there- 
fore as to that void; and the plaintiff was not to releaſe till upon 
performance of all rhe particulars to be done by the defendant, 
and one of them being void and impoſſible was never to be done, 
therefore the relcaſe was never to be given; ergo the whole award 


Was ex parte. . 
Buexncowe, Juſtice. The award is good, for it does not 


poſitively order the delivering up of the deed, but that the defen- 


dant ſhall do that or pay fifty pounds. 


The s Eco EXCEPTION is, T hat the releaſe awarded to be 
made of & all matters, &c. to or upon the date of the award 
bond, would releaſe the very award bond, and therefore a void releaſe, 


AND HE HELD the award good; for let the releaſe awarded be 


void, and even let the firſt matter awarded be likewiſe void; yet here 


will be ſufficient in tie award to make it good: for here is twelve 
pounds awarded for coſts in defending the title; and in action tor 


tze ſame coſts this award will be a good plea. And again, here 


are eleven pounds awarded to be paid for the plaintiff's damage; 
and if he is to pay it for the damage, the pllintiff is to receive 
it ſo, and ſurely that is mutual; and the breach being aſſigned in 
that which is well awarded, plaintiff ought to recover. 
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i PowELL acc. FissT, It is excepted, that in affigning the 
again? breach it is not alledged that on or before the day mentioned in 
Ezx1x%3, the condition of the bond the defendant did not pay the ſaid ele- 

| ven pounds, and he agreed that had been the neateſt way; but 
here he held it well enough, as it was laid, viz. that the defen. 

Cant did not pay it juxta tenorem & effe tum of the award. And 

If the day of the rule is, that where the day of payment or performance appears 
perſormanceap- before on the record, there, in averring performance, or aſſign- 
pears onthe fe ing breach for the want of it, you need not mention the day cer. 
. e es tainly, but may refer it by a pręd. to the record; for id certum of 
2 qued referends fit certum. But if award be for payment of money, 
it may be refer & c. at one or mare days in a certain indenture mentioned, there 
red to by a to aſſign breach in non-payment, or to alledge payment at the 
Peda. day, &c. in the ſaid indenture mentioned, wouid be ill; but the 
way there is to ſet forth the indenture, that fo the day might 

appear on record, and then refer to it. Vide 1. Vent. 87. 3. Cre, 

281. Debt upon bond for payment of money at two ſeveral 


.* 


S U 587 7 days and places ; afterwards defendant pleads * payment ſecundum 
formam & eff. tlum conditianis; and adjudged good, reddends ſin- 

gula ſingulis. 1 
Stcoxd ExceyTIon. The releaſe awarded exceeds the ſub- 
miſſion, for it extencs to the bond of ſubmiſiion. Let it be ſup. 
poſed void for that reaſon, yet the award will be mutual through- 


Though REP out; ergo good. It has been often reſolved, that if an award be 

be veld in part, void in part, as being only ex parte; yet if it be mutual for another 

yet if it be mu- part, it ſhall be gocd for that part; ard vide Ofberne's Caſe (a), 

tual for another where it is held, that if award be of tome matter within the ſub- 

, Hole 8909 mimon, and for that void, as to that part; and though it 

1 appears by the award, that it deſigned both matters ſhould be re- 
compencs cf what is to be done of the o her fide; yet if there be f 
ever fo ſmall a matter to make it mutual, it ſhall ſtand for the U 
matter within the ſubmiſſion; but FER LUY, durus eſt hic jerms; 0 
and that judgment vas after reverſed upon writ of error. 1. Lis. 0 
170. And the rule there put will not hold of the extent which 0 
Cole gives it. One recovered ninety pounds damages in walte, 0 
, and then the matter is ſubmitted to rcterence ; and it is awarded, b 
that the de fendant ſnhould at one time pay ten pounds to the plain- 0 
tiff, and that at another day he ſhould pay him fifteen pounds, and lh 
that for payment ancther and the defendant ſhould become bound L 
in a bond; this being good in part, though void for the reit, was 0 
; held good; but ſurely tiat was hard, and would not pals at this . 
DF Viee ante, 229. Cay. Fide Hard. 309. A difference is taken, where the thing to 10 
* Were a panti- be done on one ſide is only applicd to one particular thing ct tie ER 
i cular thing is to Other fice; there, though the award be void in other parts, it may G 
IJ | e be good in that part; jecus where a particular thing of cne lice 5 
3 E! tion of doing fvcital on tlic otlier, if any are Pl awarded, it is ill iz rote. 5 K 
1 . 10. Co. 132. 5 e 5 
| is gt 
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is applied by the award to all that is to be done of the other ſide; Lev 
if any of thoſe things be ill awarded, the award cannot be good —_— 
vr the reſt: If an award were, that. one of the parties with his 
wife and ſon join in a conveyance to the other, and the other pay 

bin one hundred pounds, that award is good, as to a conveyance 

to be made by himſelf; and if that only had been awarded for the 

oae hundred pounds, it had been well; but ſurely ſuch award would 

be wholly void; for the other was to have had a title made to him 

from the party, his wife and ſon. And it would be unreaſonable 

fit were that one mould be obliged to pay his money, and not have 

ſach title made to him as the arbitrators deſigned ; and if this award . 
had been only mutual in this point in which the breach is affigned, 
and not taroughout the whole matter in difference, it would be void 
without doubt. * Firſt, Here the defendant 15 to deliver the plain- 8 [ 588 ] 
tf his writing relating to the land fold to him by the defendant, 5 

or elſe fifty pounds damages: and this is a bar to an action of de- 

tiaue for theſe writings ; and the award imitates a verdict in de- 

tnue, and judgment and execution thereupon, which would be in 

tas manner, for the thing itſelf, if it could be; ſecus for damages. 

Secondly, Thing is of ſo much for coſts, which is a good diſcharge 

of thoſe coſts ; and therefore mutual; ſo is the eleven pounds for 

damages for the recovery. So the award is mutual throughout, 

and the releaſe nothing to the purpoſe. - And he compared it to an 

zrard of forty pounds for all treſpaſſes, and that the plaintiff 

fould releaſe all damages to time of award, which award of releaſe 

would be void, and.yet the award would be good. Vide Ora. Elix. 

89. Fac. 447. Is» Kol. Abr. 260. Allen, 85. that ordering of 

all ſuits to ceaſe between the parties makes the award mutual. 


And as to the awarding the releaſes, the one, beſides what be- 


fore is faid, is ordered to execute a releaſe to the other to and upon 
tae day of arbitration bond; and ſuper performationem inde, the 


ether is to releaſe to him in like manner; fo that the one is not 


ordered to releaſe till all the matter to be done, or awarded to be 

done of the other fide, be performed. And though the awarding 

ſuch a releaſe were void, yet, if the giving thereof be ordered ta 

be before the other does rejeale,' it is a condition precedent, which 

0uziit to be before the releaſe is to be made by tae other; and that | 

1s one of the points reſolved in Aare and Bigle's Caſe, But PER Where a void 


Lor: This diverſity is to be obſerved ; where an award conſiſts thing is awarded 
to be done, on 


_ & divers things, and one of them is void, and it be expreſsly fai 
87 BEL 7 P 1 ſaid, the perfurmance 


tat upon performance of that void thing the other party thall da Fi another 
uch a thing, there the doing of the void thing is a condition pre- thing is to be 
cedent, and muſt be averred, before action againſt the other for not done,itis a con- 


doing his part. But where there be ſeveral things in an award, dition prece- 


and ſome it is f 11d, t! dent, and muſt 
me are good, and others not, and it is further ſaid, that upon he 


priormance præmiſſorum the other ſhall releaſe for the purpole, where e 
ere it ſuAces to make averment of perfor mance of what is well things- are a- 
awarded, without more. Jide 2. Keb. 759. 833. So here, there warded, and on 


being ſeveral matters awarded, the ſuper per formationem inde ſhall performance 
* | ypræmiſſorum the 


Ret is to releaſe; averment of bei formance of what is wellavvrai ded is ſuſhcient. Na. Lev. Zac. Ibid 8 
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| Lex only go to that part of the award which is good ; and performance 
of ſo much obliges the other to do what belongs to him. Suppoſe 
award be, that both parties ſhall make mutual releaſes to one ang. 
* [ 58 g 1 ther to the time of the award, and that A. upon 3's making him 
3 - fuch releaſe, ſhould releaſe to B. B. tenders a releaſe to 4. to th 
e to the — . 2 8 J 
time of ſubmiſ. time of the ſubmiſſion, it would be a good tender; ſo it would be 
Bon, is perform- here. 1. Roel. Ab. 260. 1. Sid. 265. per Winabam. Hutt. 29. cont, 
ance of award of to Ro. 244. | . 
releaſe to the 
tune of award. 


Ex xIXs. 


Beſides, this releaſe would not diſcharge the bond. notwithſtand- 
ing the words reach. to it; for the award is, de et ſuper pr emiſſs, 
Vide Allen, 51, 52. the conſequence of theſe words i an award. 
And though theſe words have but of late been introduced into 
pleading, yet it is to very good purpoſe to put them in; for 
thereby the general words of an award are applied only to the mat- - 
ter ſubmitted. Andifaward be to pay money at a day to come, 
and the other {hall give a releaſe de præ miſſis, it ſhall only be a re- 
leaſe of things before the ſubmiſſion. So here, the releaſe of mat- 
ters to and upon the day of fubmiſſion ſhalt be intended of matters 
on that day before the ſubmiſſion. | 


 Nevitt, Fuftice, agreed the plaintiff ought to have judgment, 
but doubted if the award were good throughout; and cited Ha. 
109. contra to Roll. Abr. 254. | 


TxRkvoR, Chief Juſtice. I am not fatisfied that that part of the 

award which relates to releaſe is good; but hold the award good 
as to the reſt. Firſt, This is a releaſe to be given by the defend- 

» ant to the plaintiff at a day after the ſubmiſſion of all matters, &c. 

to or upon fuch a day, which is the date of che arbitration-bond ; 

i and thereupen the like releaſe is to be given by the plaintiff to the 
defendant. Now I think the awarding the firft releaſe is void, for 

It takes in the arbitration-bond expreſely as can be. Though! 

agree with BROTHER POWELL, de et ſuper præmiſſis is of good 

uſe in a general matter, where there is room for extenſive con- 

ſtruction, to reſtrain it to matters ſubmitted ; but where words 

are very plain and full, | deny that de et ſuper præmiſſis will do the 

Per Taxvos, buſineſ.. As if award be, that one party ſhall on tuch a day give 
Award cf a ge a general releaſe to the other, there de et ſuper præmiſſis will make 
_ 2 it interpretable to be a releaſe only to the ſubmiſſion, though to be 
furtlet than to made long after; for though it be given now, it may only be of 
the time of ſub- matters long before; and in that generality of words it ſhall be 
mitfion ; but it intended a releaſe of ſuch things as the parties that ordered it had 
award byexpreſs power to order a releaſe in. But here they expreſsly ſhew how tar 
e ae eee the releaſe ſhall work, viz. to and upon the day of fubmiſſion; and 
it hall be fo. to conſtrue this otherwiſe than they have expreſsly declared it, will 
be very odd. And ſurely to conſtrue a tender of a releaſe to time ot 

4 [ 8 ] * tubmifion to be gocd, where the arbitrators have ordered a releak 
L 999 J to the time of the award, would be to make an award, and not de- 
clare the law upon it; and then farewell all awards. And it is in 

Hut. 447. that awarding a releaſe to time of award is = q 

| | 1 72 5 | Walch 


formance of that part which is void, the other ſhall do ſuch a thing, 
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which could not be if it could be made good to the time of ſub- Lex 
mifion. I. Ro. Ab. 242. 1. Ro. Rep. 1, 2. So as to that point 2 
differ with my BROTHER POWELL. And the preſent cafe goes 3 
not ſo far as that before put, for this is not to the time of the award, 

but only to and upon ſubmiſſion day; and the law will make no 

fractions of a day; and the ſubmiſſion being of all matters on that 

day, the releaſe is likewiſe fo: fo that i that were the queſtion, I 

could not give my opinion for the making it good as far as it goes 

upon the releaſe. | | 


Now as to the releaſe ordered to be given by the plaintiff to the 
defendant, that cannot be ill awarded upon the fame reaſon that I 
bold the other ill, viz. that it would releaſe the award bond; for 
that releaſe by the award is the laſt thing to be done, and then it is 
no matter though it ſhould releaſe the bond, the conditions whereof 
would be completely performed by the giving of it. But J hold, it 
will not be good upon ancther reaſon, becauſe it is to be given 
upon the defendant's performing all the parts of the award of his 13 
fide ; ſo that is the conſideration of it, which is a matter precedent, 
an therefore ought to be firſt performed. So if any thing that is 
awarded to be done by the defendant be void, it ought not to be 
done; and till it be done, this releaſe is not to be made; ergo never 
to be made. So I do agree with my BROTHER PowELL in part, 
viz. that if part of the award be void, yet if it be a condition pre- 
cedent, it muſt be performed before the other performs of his ſide 


but my Brother's diverſity ot expreſs words of reference I think will 


not hold; that is, that where the words be expreſs that upon per- 


there the void thing, ſays he, is a condition precedent, and muſt be 


done; but where ſeveral things are ordered, and ſome of them 


void, and that ſuper per formationem pram. ſuch a thing ſhall be 


done, there, he ſays, it is enough to do that which is well awarded, by [ 591 1 


to be intitled to the thing to be done of the other ſide: I ſay, that 2. Lev. 3. 
every illegal part of an award is the ſame thing, to many purpoſes, If it appear that 
as it it were not in; but yet if it appear that the arbitrators de- 2 void part of 


8 * 8 * | | > , - award was in- 
ſigned that * ſuch illegal part ſhould be part of the conſideration in . 


reipect of which the other was to perform, it muſt be done, or elſe gqeration of a 


here is not that advantage for the other ſide which was de ſigned for thing's being 


it; and he has a wrong done him by being forced to pay for a con- done on the o- 


: * ther ſide, it 
ſideration which he bas not. — 
Then here is a ſubmiſſion of all matters in difference; and here 
is mention made of ſuch cauſes ot demand the plaintiff has againſt 
the defęendant, and ſuch and ſuch matters ordered to be done by him 
indiſcharge of them; aud accord with ſatisfaction would be a good 


plea in actions for them, therefore this award will. 


Judgment for the plaintiff, - | 
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Caſe 980. | Simſon againſt Barlow. 


To Ny to @ - IN AN ACTION ON THE CASE the plaintiff declared, that he was 
ler, © Ion T of and uſed the trade of @ milliner, and was of good eredit and 
. e reputation; and that the defendant, with intent, &c. ſaid theſs 
« worth a far- Words to him, „ Fhou art a beggarly fellow, and not worth a 
ee thing,” ae «© farthing ;” and laid, that by reaſon of theſe words A. his former 
actionable with= cuſtomer left him: AND THAT the defendant, ex ulteriori maliti; 
out fetal da- ſaid of him, © You are not worth a farthing.“ Verdict and entire 
9 damages. 43 
1. Roll. Ab. 61. | 

1. Sid. a2 TT was MoverD m arreſt of judoment, that the damages being 
2. Lev: 276. entire, it mult be intended they were aſſeſſed for both the words, 
e =o and that the ſecond words were not actionable, though the fir} 


a+. Moe; 112. Were, in reſpect of the ſpectal damage; therefore there could be 


155. no judgment. | | . 
Ray. 207. a . 1 ” . 

Ero. Jac. 553, CuRIa. It is true, if the fecond words be not actionable, 
Palm. 63. though the firſt be, yet ſince damages are entire, there ought to be 


Ld. Ray. 1480. 0 judgment: Bur WE HOLD both words are in themſelves 
Sta 793. actionable in this caſe, for they both prejudice the plaintiff in bis 
credit, he being a tradeſman, and by conſequence living by his cre- 
dit, and this being a trade well known, of which credit is 2 


great ſupport. The authorities are many as to the firſt words: 


1. Je. 321. 1. C. 317. faid of a Hambargh merchant, He 

« came a broken merchant. from Hamburgb;“ which words are 

not fo ſtrong by a great deal as thoſe now in queſtion; for though 

they did not import that he was a broken merchant at that time, 

but bad been ſo ſome ten years before, as appeared by the declaration, 
and he might be a good man at the time of ſpeaking the words, yet 
they were adj udged actionable, Hutt. 125. action maintained by 

c fuller for theſe words + ©* Truſt him not; he owes me one hun- 

| : « ered pounds, and is not worth a groat;” and becauſe he was a 
2 { 592 tradeſman, and that the words did tend to * his diſcredit, they were 
held actionable, though there were other words put in, © He owes 
eme one hundred pounds ;” and it might be intended that the 
words meant he will not be worth a groat when he has paid me my 

one hundred pounds; and it was not as much as ſaid that he was 

not able to pay the one hundred pounds. Style, 425. faid to a 
tradeiman, I hou art in a broken decayed condition ;” and 

: beld actionable; and to ſay that one © is not worth a groat“ is 
worſe than to ſay that he is in a decayed condition. The only caſe 
againft us is that Of 1. Rel. Abr. 89. an action by @ dyer for thete 
words, Thou art not worth a groat; and there it is ſaid, judg- 
ment was arreſted: it was error of a judgment in a county court : 
and tize declaration averred, that where the words were ſpoke, the 
werds ipoke of a tradeſman were of the fame acceptation as if it 
were faid that he was a bankrupt ; and it was held, there was no 


ceœcaſion for the averment, for the words were intelligible enough 


clres, but that the action would not lie ; for though be 


- | | wels 
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were worth nothing, yet he might have good credit. But in the Sus 
lame page it is held, that to ſay of one that trades, that © he is a gan 
« beggarly fellow,” with averment that it was ſaid in London, VALLE 
where they did import that he was a bankrupt, was actionable. 

And we think the averment ſignifies nothing in the caſe, for it does 

not alter the nature of the words; for to ſay of a tradeſman in any 

place, that © he is not worth a groat,” unports a ſcandal 5 and no 

body will truſt a man that is thought to be worth nothing. And 

| the Caſe of Bowlfworth, & Thou art a beggarly fellow, go home 

« and pay your debts,” was cited; and held it was hard in nothing 

but the exceſſiveneſs of damages. And Hill v. Drake (6b), « He 

« is a beggarly fellow, and not worth a groat, and not able to pa 

« his debts ;*” which latter words, « not able to pay his debts, do 

not aggravate the caſe. | 


By THE WHOLE CouRrT, Judgment was given for the plain= 
tif, | | ES 
(5) Raym. 184. 
5 61 *# 593] 
| Shaw againſt Bull. Caſe 981. 
NNE ſeiſed in fee of five meſſuages, by his will deviſed two of One feiſed of 


them to his wife for life, remainder to his two daughters in two houſes de- 


fee; and deviſed the third to the wife and her heirs; the fourth he viſes one 
houſe to 4. - 


deriſed to the wife and her * heirs, ſne paying his legacies, in cafe n 1 he Ss 


his goods and chattels did not anſwer them all; and if ſhe did not me paying his 


make proviſion for the payment of his legacies in her life-time, that legacies, in caſe - 


it ſhould be lawful for the legatee, after her death, to ſell the ſaid his goods and 


— . . . : 4 > 
meſtuage to fatisfy the legacies out of the value thereof, And Chatte's were 
E | not ſufficient 3 


then follows this clauſe, on which the doubt ariſes, “and all the 2nd if me did 


*« overplus of my eſtate to be at my wife's diſpoſal, and make her net make pro- 


© my executrix.“ | | Von for the 
Rs ; 5 3 payment of tem 
And THE CouRrT delivered their opinions ſeriatim thus: in her life- time, 
; ; the legatee 
BLENCOwWE, Juice. It appears he had five meſſuages, and 3 ſch the 


deviſed four of them, and ſays nothing expreſsly, or at leaſt parti- ſame: and all 
cularly, of the fifth; but the queſtion is, whether there be words the overplus of 
encugh to ſhew his intent was to pals the fifth meſſuage to his wife ; eſtate to be 
Fer: © bet a hav: HEE bo at A. s diſpoſal : 
or it that appear to be his intent, it ought to go to her. Et 1 ma ow 
brit had deviſed her © all his eftate,” this houſe would have paſſed cxecutrix. The 
to her; but compare this clauſe to the fublequert words, ** and ſecond houſe 
make her wy executrix,” it ſhews his intent was to grant her _ nes og, 
ſueh eſtate as ſhe was capable of as executrix, and that is only per- 2 5 
ſonal eſtate; fo the tenſe would be, and I give my wife all the S. 1 wb; 
© overplus of my perſonal eſtate, and make her my executrix.“ If 6. Mod. 106. 
he had ſaid, „I make my wife my executrix, and give ber the ziabing one ex- 
e overplus of my eſtate,“ that would only give her perſcnal eftate, ecutor, and giv- 
or chattel; and will it not be the ſame thing to invert the ſentence f ing the overptus 
Again, to conſider this clauſe as it ſftancs with the precedent words, of the eſtate, 


i 1 : Nn : Jin gives only the 
| mere is a deviſe of the fourth meſtuage to her and her heirs, pay * — 
| . } GFA 


: 
4 
? 

: 
33 
NY 
$ - . 
14 

: 

71 n 

4 12 


2:8 

- = 
—  - 
9 
— 

_— 
a 

E 
8 
+ 
: = 
24 
wn 
7 - 
we 
"IA 
a 4 
- 
We. 

. 
2 = 
8 
3 
* : 

— > 
EL K. A 
1 

5 
3 

BY, - 

IS 

— 
"8 
1 
—— 
=Y 
1 
1 
2 
3 
1 
. 1 
= * 

- © 1 
* 

Ds 

1 3 

1 
4 
8 a 
VL 2 

o 
x 

= 

. 

" 

Ro. 

. . 

1 ” 

8 
© = 

LE I 

ry 

PS. - 

Is a 

re 8 0 
» Y 

= n 
8 

Fe © 

1 

3 2 

"$1. L 4 

> 

I 

= 

53 

W 

© x 
- * 
8 of 
1 

45 
= — 

- : * 

4 4 
=. 
<= 
=: Hug 
s * 4, 

- » IF 
FS 2 
E 4 
<<: 
— 

» 

1 
1 

5 

x 

* 


Michaelmas Term, 13. Will. 3. | In C. B. | 


Snaw his legacies, &c.; and if ſue does not provide for payment of them 
that it ſhall be lawful for the legateeto (ell it; and all the overplus, 
&c. which may very well be ſatisfied by making a deviſe of the 
* overplus of the price of the houſe, when ſold by herſelf or Jegatce ; 
for if the in her own life-time had ſold the houſe, it would become.” 
chattel of an inheritance : that is, the overplus, after paying the 
legacies, was what he intended her by theſe words. For the houſe 
| being deviſed to her and her heirs, and ordered to be fold for pay. 
ment of legacies, the overplus would perhaps in equity be adjudz:4 
in her as executrix ; but by theſe words, and this conſtruction, the 
would be a reſiduary legatee. So that if you couple it with the 
ſubſequent words, ſhe has only the overplus of his chattel-efate; 
if with the precedent, it will be the overplus of the purchaſe. 
money of the fourth houſe when fold ; and fo by no means does 
extend to the fifth houſe, | 


* PoWELL, Juſtice. Uncertain words in a will muſt never be 

r © carried fo far as by them to diſinherit the heir at law (a); and 

1 though there be words which of themſelves would diſinherit him, 

would d. ünherit yet if they come in company with other words, which do render 

an heir at law, their natural import leſs forcible, they ought to be con rued favour- 

if joined with o- ably for the heir. And the cate of Beremnan v. Milbank b) was 

thers which upon this reaſon ; the words were, „I give all to my mother,“ 
make them leſs . . . | | | C 3 

forcible. hal be Which might include whatever ne had to give, either chattel or 

conſtrued for his Inheritance ; yet becauſe it may be all perſonal or chattel, or all 

benefit. real or inheritance, it was taken to be too looſe and general to diſ- 

inherit an heir at law ; and therefore no land did paſs. In Ney, 48. 

A. ſeiſed of Black- Acre and Fhite-Acre, deviſed both to his wife 

for life; the remainder of Black Acre to J. S. in fee; and leaves 

the fee of Hhite-Acreundiſpoſed of; and then ſaid, © and I make my 

« wife my executrix of my goods and land;“ the inheritance did 

: not paſs, tnough the words, according to the civil law, would in- 

dlude it. An inheritance yet will paſs in a will by tne words all 

« my eſtate;“ yet they are very general, and do take in a perſo- 

nal eſtate, or a real eſta:e, or both together; and therefore, when 

- the words all my eſtate“ are in a will,“ they are always let to be 

governed by ſome other words in the will (e). And therefore in 

the caſe of Jonſon v. Kerman (d), a deviſe of all his eſtate, paying 


® | 594 ] 


debts and legacies, and he was found to owe debts beyond his aſlets, 


the inheritance was adjudged to paſs. A man, among all other 
things, deviſes his perſonal eſtate, his inberitance does not paß. 
1. 215d. 100. 3. Keb. 140. 145. One deviſed all his tenant right 
in Dale; if he had no other freehold in Dale it ſhall paſs ; ſecus not. 


(a) See Doe on the Demiſe of Caſkin 3. Atk. 486. Tanner v. Wife, 3. Peer. 

2. Gaſkin, Cowp. 66x. that though the Wms. 294. Barry v. Edgworth, 1. Peer, 
inter tion is ever ſo apparent, the heir at Wms. 524. Macaree v. Tail, Am}, 
law muſt of courſe inherit, unleſs the 181. 'Stiles . Walford, 2. Black. Rep, 
eltate is given to ſomebody elſe. 933. Holdfaft v. Martin, 1. Term Rep. 
(5) 1. Eq. Abr. 207. 1. Lev. 130. 411. Doe v. Chapman, 1. Hen. Bl Rep. 
Raym. 97. 1. Sid. 191. 1. Keb. 719. 223. Dee v. Woodhouſe, 4. Term Rep. 

(c) See Bridgwater v. Bolton, 6. Mod. 89. 

1c 6. Ridcut v. Paine, 1. Vezey, 10. 4) Stiles, 28 1. 293. Tn 
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ſa the caſe of Reeves v. Winnington (a), „ hear J. S. is en- 
« quiring after my death, but I am reſolved to leave him nothing 
u hut what his father left him, but I leave all my eftate to my 
« wife,“ there the wife took all the real eſtate; and the reaſon 
vas, becauſe of the other words, which ſhew he meant to exclude 
the heir at law. In Michaelmas Term, in the thirty-ſecond year of 
Charles the Second, Roll 473. A. had freehold and copyhold land, 
and makes his will in theſe words: «I give all my eſtate, of what 
« kind ſoever, not before mentioned by me, to my wife, whom [I 
« make my executrix ;* and it was held, the copyhold land did 
paſs, not by force of the words alone, but becauſe it appeared that 
he had made a ſurrender of the copyhold eſtate before to the uſe of 
his will. But here is nothing to help the words here: for, firſt, 
here is a deviſe of his other houſes by particular words; two of 
them he gave her“ for life, with remainder over; the third to her 
and her heirs; the fourth for her and her heirs conditionally ; and 
all by expreſs words. And it is hard to ſay, that if he deſigned her 
the fifth houſe, that he would attempt to paſs it by theſe general 


words, more than he did the former houſes ; eſpecially to make 


ſuch conſtruction to difinherit an heir at law. OBJecTIon.. What 
is meant by theſe words, if the fifth houſe does not paſs ; it cannot 
be the reſidue of his perſonal eſtate, for he had net enough to pay 


his legacies ; and it is plain part of them were not to be paid till after 


the death of the wife; for the words are, “ that if ſhe in her life- 


time did not pay them, then the legatees might ſel!; and 


therefore the words cannot be ſatisfied by applying them to the 
reſidue of the houſe when ſold, for it was not to be fold till after her 


Sa av 
againſt 
BULL. 


55 


death; and to leave the reſidue of a thing not to be diſpoſed of till 


zfter her death, at her diſpoſal, ſeems unrcaſonable. ANS WER. It 


does not appear what perſonal eſtate he might have, though he made 


this cautionary proviſion for fear he ſhould not have enough; and 
there might happen ſome contingencies, for which wiſe men do 
make allowances in their deſigns. Beſides, it is plain he meant the 
wife ſhould make proviſion for the payment of the legacies in her 
life-time, and then ſhe might ſell the houſe in her life, and then the 
words would have a natural operation, vig. to give her the reſidue 
of the value of the houſe. And ſuppoſe neither of theſe things 
were, ſhe might diſpoſe of it by her will, like one contingency of a 


diſtribution, which none know till diſtribution made. 


NEeviLL contra. I agree the words of a will to difinherit an heir 
at law muit be very plain and apparent in the will; but ſince men 


may deviſe their land, as well as pals it by deed executed, we ought 
to follow their intent, and make it their will and not ours, It is 


true, an heir at law ſhall not be lightly diſinherited; and the intent 
of the teſtator is to be gathered from the words on the face of the 
will. But ſurely the words in queſtion are very comprehenſive, 
all the overplus,” which relates to ſomething before, of which it 
is an overplus ; and the things gone before are a real eſtate of in- 


(a) 3. Mod. 45. 2. Show. 249. 2. Eq. Abr. 299. 
| ED heritance : 
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dee bleritance: and if he had ſaid, all the overplus of my real eſtate, the 
K fifth houſe would paſs by it ; and theſe being verba relata are the 


_ ſame. 


Trevor, Chief Juſtice. I agree with my two Brothers that 
ſpoke firſt. The caſes of this kind in Booxs are each upon its 
* {| 596 } * own particular reaſon, and affect not this caſe. And I confeſs, 
To make an in- in conſtruction of wills generally, the words my eſtate,” « the 
deritarce paſs c reſidue of my eſtate,” or © the overplus of my eſtate,” may well 
_— mw paſs an inheritance, where tae intent is apparent to pals it; but 
or « overplus of ſuch intent to carry an. inheritance by ſuch words mult be very ap- 
« my eftate,” parent, and neceſſary to be drawn from the words of the will and 
the intent muſt circumſtances of the caſe. For if the words be indifferent to real 
be very plan; and perſonal eſtate, or may be applied to perſonal alone, there the 


for if they __ heir at Jaw is not to be difinherited by the implication of ſuch words, 


indifferent t . 2 . 
real and perſonal Or by any implication at all but what is a neceſſary one. Style, 
eftare, ſhall not 203. Deviſe of land “ paying all his debts and legacies,” the inhe- 
5 d:finherit the ritance paſſes; becauſe, by the apparent intent of the teſtator, his 
3 heirs perſonal eſtate was not ſufficient to pay his debts, &c.; and fo, for 
. Cowp. 66. the neceſſity of performing his intent in payment of them, it was 
held the inheritance did paſs. 3. Keb. 45. upon the ſame reaſon. 
Then, upon conſideration of the parts of this will, there is no ne- 
ceſſary intent to be gathered from the ſeveral parts of it to paſs this 
fifth houſe. Firſt, It is plain the teſtator was very particular in 
expreſſing what he would paſs in his will, and leaves little room for 
conſt ruction 3 he very particularly and expreſsly deviſes and limits 
the four houſes, and what eſtates the deviſees ſhall have in them; 
and that of a ſudden he ſhould alter his method of deviſing, and go 
about to give his wife an eſtate by general and doubtful deſcriptions, 
ſeems odd; and we will intend he remained conſiſtent and agree- 
able to himſelf during the whole will, and knew that what he did 
not give to the wife would goto the heir, and therefore had no oc- 
caſion of ſaying anything of the fifth houſe, or of him. And as to 
the objection, that if theſe words do not carry the fifth houſe they 
are of no uſe; I own, if that were true it were a weighty objec- 
tion; but they are to be otherwiſe well ſatisfied ; for the fourth 
houſe is deviſed to her in nature of a truſt, liable to the payment of 
legacies ; and upon default in her, power is given to legatees to 
fell ; ſo if theſe words had not been put in, what ſhould become of 
the overplus ? It would be doubtful how that would be in chancery; 
and there are cafes on both ſides: it was a queſtion, whether when 
lands are given in truſt, and money is raiſed by ſale of them, and 
there is az overplus, whether that ſhall be a reſulting uſe for the 
heir at law or for the truſtee. In the caſe of Brown v. North (a), 
in Bridgman's time, it was a queſtion again; and it was held, the 
* [ 597 ] truſtee ſhould * have it. So here being a truſt in the wife of tho 
| fourth houſe for payment of legacies, it was not unneceſſary to 
explain that it was his intent the wife ſhould have the ſurpluſage or 


(a) Tothil, 259. : | 
| overplus ; 


wann . . OP 
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drerplus; Which rightly ſigniſies a rol due of ſomething before not — 


diſpoſed of. And this reſidue, after ſale and payment of legacies, is = 
an overplus of his eſtate ; and where words in a will may be ſatil- 1 
fed, without carrying an eſtate from the heir at law, they ſhall 
nerer be conſtrued to difinherit him; for the heir is not to be diſ- 
inzerited at all by any implication but ſuch as are neceſſary, and 
without which the words would be rejected as void, and of no ſenſe ; 
or fignification. And ſhe herſelf might fell in her life-time, and 
then "he was to have the reſidue ; ; or if the legatee ſold after her 
death, her executor ſhould have it in the right of her, and not as 
truſtee, to be accountable to any. 
Jud. acc. per TREVOR, Chief Fuſtice, POWELL and BLENCOWE, 
F 
Wetherell againſt Clerkſon. | Caſe 982. 
ACTION ON THE CASE for theſe words, „ You are a whore, In an action for | 
« and'a perjured whore,” per quod ihe loſt her marriage. . 1 | 
After verdict for the plaintiff, by which. 
her marriage, 


IT was Moy ED in arreſt of judgment, that ſhe had not laid in 3 


certain with whom ſhe had loſt her marriage; for the words being b,, 


not actionable, but in reſpect of the ſpecial Tols, therefore that ought fuſed to marry 
her muſt be ſet 


to de newed in certain, for it is iſſuable. 
forth. 


And though it was objected, that the jury have found loſs of mar- 40 
rage, and then it muſt have appeared to them, and that could have 2 : 
been only with one; and Hetley, 8. was quoted for this; S. C. New Lut. 


Yet THE Coun held the objection fatal ; for where the laying 1 
of particular damage is the git of the te, it ought to be laid guy, N.P.7. 
ſpecially and certainly, that the defendant may have an opportunity 
of traverſing it; and there is no caſe where the laying of particular 
damage is neceſſary to the maintenance of the action, but it muſt be 
kid certainly; ; and the opinion in Hetley is long ſince exploded ; 
ſecus where the particular damages are not the git of the action, 
but only an aggravation. | 


Et quer. nibil capiat per billam, 


Coke againſt Heathcot. | Cale 983. 


intereſt not 


NOTE : The Court will never give leave to bring principal Principal and 
and intereſt into court, and ſtay proceedings upon a bond — 


when the ſuit is upon a counter- bond, or when there is any 85 n 
tence of a collateral e (a). ter · bond. 

2. Salk, 397. 
6. Mod. 10. 


(4) See 4. & F. 8 0: 16. Tidd's Practice, 290. mY Burr, 1370. 2. Bl. 


Rep. 958, 
Anonymous. 
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Caſe 984. 8 Anonymous. 

On relief by an- NOTE When one is relieved by audita querela, he ſhall be re. 

4 guete, he ſtored to whatever he loſt by the judgment. And if a man 

3 mage w a has a releaſe from the plaintiff which he has not an opportunity of 

e pleading, and brings reaſonable proof of it, the Court will relizye 

388 him upon motion, and award a ſuperſedeas of the execution. And 

Len upon an audita guerela the bail generally ought to be put in in 

417 COUIT, : EH : - 
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. Anonymous. 
Cannot amend ONE cannot amend after iſſue joined and entered, much leſs aſter 
_ fue join- verdict; and who diſcontinues muſt pay coſts. | 
Caſe 986. 8 Stedman againſt Robiſon. 


In fuit in infe- FALSE JUDGMENT from a county court, where debt was by 


IL X 
1 
25 


rior court, i Jufticies. The declaration was, that the defendant was in- 
muſt appear the debted to the plaintiff, within the juriſdiction of the court, for goods 
contract Ws ſold and delivered; and becauſe it was not alledged that the contra? 
_ within theuriſ- a Als eee e ; 
dition, was within the juriſdiction, judgment was reverſed ; for if one be 
| indebted to another, he is ſo wherever he goes (a). Fide 1. Vent. 
1040. 1555. | YE 
6. Mod. 227. | PET 
Salk. 404. (a) See Baker v. Holman, 1. Freem. Davis, Salk. 404. 6. Mod. 223. Emery 
© 317. Winford v. Powell, 2. Ld. Ray. . Bartlett, 2. Stra. 827. Trevor 8. 
8 1310. Waldock v. Ccoper, 2. Wilf. 16. Wall, 1. Term Rep, 151. Rowland v. 
Villars v. Cary, 6. Med 303. Higginfon Veale, Cowp. 18. 
v. Martin, 2. Med. 195. Stannian v. EE 
_ Caſe 987. | _ Gwin againſt Thornborough. ö 


| Loetmayamerce PE* CURIAM. One cannot be amerced in a let for a private 
for a public nu- nuſance, but may for a public. | f 
ſance,—See 3. Hawk. P. C. 7th edit. ch. 10. f. 17. and ch. 11. ſ. 4. 
. : | 1 i 

* 5 | Roberts againſt Arthur. 
When there k a PER CURTAM. If, upom pleading a deed, a profert be made cf 
Prefert of a deed, it, it ſhall remain in court all the Ferm, and no longer, if it be 
it wemains in not controverted; but letters of adminiſtration ſhall not be kept in 
court all the court all the Term, becauſe the * adminiſtrator may have other 


Term aQtions pending, and it would be a prejudice to him. Vide 
e. 2. Salk. 36. Hen. 6. 20. And giving of cyer is the act of the Court, and 
_ Holt, 421. therefore to be done by the prothonotary in his office, where now 
36 Es. 6. pl. the courſe is to do ſuch things as were done in court, when tae. 
. pleadings were ore tenus at the Bar, and an attorney ought not to 


do it. | | 
| MICHAELMAS 


MICHAELMAS TERM, 

The Thirteenth of William the Third, 

= iN | 
The King's Bench. 

Sir John Holt, Kut. Chief Fuftice. 

Sir John Turton, Kut. J 8 
Sie Littleton Powys, Kut. Juſtices. 
Sir Henry Gould, Nui. 8 

Edward Northey, Es. Attorney General. | 

Sir John Hawles, Kut. Solicitor General. 


by * 


2 


a», 


the principal.” Ihe plaintiff replies, and ſets forth a capias able cam reges 
returnable coram rege indefinitely ; and upon nul tiel record ** — 
produces one ceram nobis apud Weęſtin.; and upon demurrer, 8 
It was urged by SqQu1s and others, that here was a variance. 11 Wang. 
Vide Dyer, 153. 7. Hen. 4. If one plead an outlawry at the ſuit of | 
4. and produce one at the ſuit of B. it will be a fatal variance; for 
if it were aſcertained at whoſe ſuit the outlawry was, the other 
might reply that it was reverſed; and a capias returnable coram 
rege ubicunque and coram rege apud Weftmonaſt. are diſtinct ſpe- 
cies of capias. If a plea be held before nine commiſſioners, and a 
certiorari come to remove the record, and the record certified be 
ſaid to be coram eight, it will be a material variance; though it 
may be faid, if it were before nine, d fortiors it is held before 
eight; guod fuit conceſſum. | | ; 


And HoLT, Chief Fuſtice, faid, if a capias be coram nobis ubi- 
cunque craſt. Animarum for the purpoſe, and before that day the 
Term is adjourned to Oxford, by that capias the parties have a day 
at Oxford; but if in that caſe it were coram nobis apud Weſtmonaſt. 
the parties indeed would have a day at Oxford by the writ of ad- 
Vor, e 


journment, 


Worſenholm againſt Manucaptors of Berks. Caſe 989. | 
O FACIAS againſt bail, who plead © no capias againſt Copies return - 


I og» ooo yo Pug 


0-243 hom owt e , . te Aa AA AD e tho e We 1 n 
Fr K . OILY 3 ——— 


44/36 Bf e 
- ö PO News 


2 1 8 * 23 228 
2 2 * bs 
7 bs 


e 


* 
2 
5 
= 
bY 
INH 
* 6 
®, 
2 
EN * 
2 > 
BS 
= 
n 
— 
& 
TY 
— — 
2 
I 
4 
*; 
Fa + 
th 
0 X 
. 
. — 
"> 3 
3 
- 7 
3 
E 
. 
3 
5 
. 
<> * 
8 
8.58 
2 
3D 
BR 
* 
= 
=. 
$ -.- 
> 
3 
"IS 
-— $1 
232 
"x 
BY >: * 
2 
8 
i 
Bo 
© 
© 
* 
8 
2 B 
* 
F 
* + 
* d 
FRB 
— 
5 
* x 
. 2 
9 
"21 = 
2 8 
Sl 2 


82 


7 
N 


ped IN g $55 wo. 112 47 2 ; * 2 TY " 2 . FER 
1 „ - 2 e „% bob on (10s 303 4 7" c-  TO 
2 2 F ; > antes a 9 4 VE" wo 174 22 3 
. e, e x 19 99 1-1 4.5,» HO 
a eee COR WED: Hm nf $47 r R 
* ” * * * == ta, 2. 1 


Michaelmas Term, 13. Will. 3. In B. R. 


Werensserve; 3 — but not upon the capias; and when a writ is return- 


M . * at a common day, it is always 4. cungue 3 but if the Court be 
Sie or I7eſtminſter at the time of illu! ing tie writ, and it be made re- 


Braxs. ae coram rege at a day certain it mult be intended at Veſt- 


1. Vent. 46. minſter. 


Vide © Vane. But PER Crriam, This is no material variance; and they 
233» 234 compared it to the caſe in Hb. 54 55, where a C4ap1 15 was plead. 


2. Lev. 85. ed, which being without addition is to be under ſtood of an original 


capias, and an alias captes produced, and it was held it did main- 
tain the plea. T. 46. 2. Cre. 32. Caſe for malicious proſecution, 
upon an indict ment coram ſuch and ſuch | juſtices of peace, nec nan 
ad diverſas felanias, c. and in the indictment they were tiled 
7 600 J] only juſtices of the peace; and yet it was held well, being “ the 
ſame in ſubitance; fo here; and the difference 8 2 material 
a'id ſubſtantial variance, and what is not material; as in the caſe 
A record taken Of a record before nine, and a record before eight removed, the 


before nine, one variance is material; for that it was before nine is the deſcription 


cg wam before of it, which does not agree with a record before eight. On the 
eightisamakN- Other band, fee Bro. Abr. © Failure of Record In am affize the 


MY tenant pleaded a recovery againſt 7. and produced a record of a 
recovery againſt J. and his wife, and judged good, 
Ard judgment for the plaintiff. 
Caſe 999. SE Beech again Trevors. 


So EBT upon a recognizance in chancery; the declaration was, 
© izance, eng av © that the defendant pet ſonaliter conſtitut. coram rege in can- 
fe deteri held (( cellarid c gnovit ſe deberi in ſuch a ſum.“ 
— BRoDERICK excepted, that here were no obligatory words; 
cro Car. 363: ſecus if it were debere. 
: = But PER CURA, Though it might is better ſo, yet deberr 
— | is ſaid paſſively; and the word debes is not neceſſary to-make a 
debt, for teneri or obligari would do. And there is no ſuch word 
in true Latin as indebitatus; yet it has now obtained in law : 


And the plaintiff had judgment. 


craved in INoTE.—HOLT, Chief Juſtice, aſked the Counſel for the plain- 
debt in C. B. tiff, if debt were brought in the common pleas upon a recogni- 
on a recogni- zance in chancery, and the defendant craved oyer thereof, what 


zance in chan- muſt be done? for if covenants be, and bond for performance, i in 


V thereupon the defendant 5 ne © is to produce his part. Vid 
TE Fav. 


Caſe 991. 3 Anonymous (a). | 
„ # & HE plaintiff! in an action on the caſe declared on an agreement 


Will maintain a 


mw for ais theep. 


(2) At uf trius, before Hor r, Chief Feuftice, The 


made between him and the defendant, that the defendant 
&cclarztion, would let him have the uſe of twelve acres of turnips for ſuch a 


„ 
«CC. =. ra cnn away mana ' ca a>. . 


— 1 v3 


- 1 «a 


Michaelmas Term, 13. Will. 3. In B. K. 
The evidence was, that he would let him have twelve acres of Avoxrnevs. 
türnips. | „„ | | | 

And per HoLT, Chief Juſtice, It maintained the declaration; 
for the land did not paſs, as it would by grant of fo ma y acres of 
paſture ; but it is like granting fo many acres of corn, whereby 
the corn only would pals, | | | | 
5 [601 ] 


— 


entering into a recognizance to carry it down to trial. . 
i of them remov- 


AND IT WAS RESOLVED, That the indictment was removed ed it by certio» 
qurad both; and that the defendant who removed it faves his re- ri, it is remov- 
cognizance, by trying it as to himſelf, for that the acquittal of ed ue both. 
one is not an acquittal of the other, nor vice verſa; neither can it March, 112. 
be exacted of him to enter into a recognizance to try againſt 2. Com. Dig. 
both; and that notwithſtanding the other defendant had appeared“ Certiorariꝰꝰ 
below, and now by the removal is put without day; wherefore if 
he do not come in above gratis, proceſs of outlawry ſhall go a- 
gainſt him: and for this cauſe it was, that before the ſtatute, the 
courſe was to grant no certiorari to remove indictments from 


Lindn or Middleſex, without the defendant gave bail to try it. 
And THE CHIEFH Jus ict faid, it is always indorſed on the Certicrart is in- 


back of the certiorari, at whoſe requeſt it is granted; for though dorſed at whoſe 


it be the king's command, yet it is at the prayer of the party; _— * 
and tne end of certiorari's is to do juſtice, and prevent vexation a 
and oppreſſion. And if two be indicted jointly, and join in plea, 

there ſhall go but one venire facias; ſecus if they ſever. | 


| The King againſt Love. ; | Caſe 993. 
10 2 mandamus to ſwear him common- council- man for the A tommon- 


town of Cambridge, it was returned, that he had not taken council-man 
the oaths according to 23. Car. 2. 1 re take the 


And good PER CURIAM, after arguments (a). 

(e) Bex v. Slatford, 5. Mod. 317. S. C. 1. Ld. Ray. 559. Rex v. St. John's, 
Rex v. Mayor of Oxford, 2. Saik. 429. Cambridge, 4. Mod. 233. Rex v. March, 
Rex v. Mayor of Abingdon, 2. Saik. 432. 2. Burr. 999. | 


Anonymous. | Caſe 994. | 


THE principal died before the return of the ſecond ſcire facias Bailare fixed by 


agaiuſt the bail, and after a capias returned againk the prin- the return of the 
capias againſtthe 


cipal, principal, tho“ 

Ir was URGED, that ſince the bail would have been diſcharged he died before 
by rendering the principal at any time before the ſecond ſcire tne return of 
/actas returned, and that they are now deprived of that advan- „ 


might have pleaded the death before the return. Ante, 112. 236. 1. Jones, 139. 
Rr 2 | tage 


* The King againſt Worfenholm and Weeks. Caſe 992. 


FREY being indicted, one of them removed it by certiorari, Indiiment a 
gainſt two, one 
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Michaelmas Term, 13. Will. 3. In B. R. 


tage by the act of God, it were but reaſonable to diſcharge 
—_— | 

But PER CuRi1am, It cannot be; for it is indulgence to al. 

| low a render after a copias returned in diſcharge of them; and 

— their recognizance is forfeited upon the capias returned againſt 

the principal; and the Court will only diſcharge the bail after, 

[ 602 ] where they render, but * not where they cannot; but the death, 

of the party before a capias returned, had been a good plea to the 

ferre facias, and fo was the rule (b). 


„ 
9 ne 2 * 
. 
eo % AIR N nnn 
dee e eee 
* F EAI a>. 


ANONYAXCTS. 


ITY IR 
e 
Yb v4 


> tO) Fo 8ﬀwraya 


(a) If a principal, pending ſuit, be- 
come a peer, Trinder v Shuley, Dou-1. 
45- or member of the houſe of commons, 


Langridge v. Flood, Tidd's Pract. 152. 


cr be convicted and ſentenced to tranſ- 
pertation, the Court wil permit an ex- 
eneratur to be entered on the bail- piece, 
Wood + Mitchel, 6. Term Rep. 247. or 
the bail be permitted to deliver him to the 
marſhal, Peter Vergen's Caſe, 2. Stra. 


(5) See Hutchinſon v. Smith, 2 Mod. 
240. Wilmore v. Clarke, 1. Id. Ray. 
156. Whitehead v. Gale, Barnes, 106, 
Peregal v. Mell.ſh, 5. Term Rep. 363. 
and. Rawlinſon v. Gunſton, 6. Term 
Rep. 284. in which laft caſe it is deter. 
mince, that if the principal die after the 
return of the ca. ſz. and before the retu 

is filed, rhe bail are fixed, and the Coche 


of 
ets” ,, , , 


will not ſtay the filing of the return in 
12 17. except he be actually on board the favour of the bail. Do 
tranſport, Fowler & Decner, 4. Burr. 


A 
Caſe 995. | 


Writ of error 


Anonymous. 


| ER CURIAM. A plaintiff in error cannot move to quaſh 
cannotbequath- his writ of error before error aſſigned. 
ed before error | 


aſſigned. Ld. Ray. 329. Stra. $37. Sellon's Prat. 538. 


| Caſe 996. | Anonymous (a). 

A perſon who. JN cafe for money received to the plaintiff's uſe, it appeared on 

e be IA evidence that the defendant had indicted the plaintiff for re- « 
nNIndaiiciome 


for an offence of grating wool; and afterwards compounded the matter with him 
a public na for a ſum of money, for which money this action was now brought 
ture, was fined. by the plaintiff (5). . | 
| And HorT, Chief Fuſtice, was fo angry with the parties for 
compounding an indiitment of a public nature, that he had the 
plaintiff nonſuited, and fined the defendant ; but he ſaid, if it were 
an indictment for a private wrong they might do it. I” 


(a) At riſ prizs, bef.re HoLT, Chief Stokes, 4 Term Rep. 564. and to re- 


Fuffce 


(5) In what caſes an action will he te 


recover back mency received upon an 
illegal conſideration, · ſte Jaques v Go 
ligbely, 2. Black. 1073. Jaques v. 


cover money where the conſideration 
ariſes from an illegal act, Allen v. 
Reſcous, Lev. 174. Webb v. Biſhop, 
Bull. N. P. 16. Featherſtone v. Hutch- 


inſon, Cro. Eliz. 199. ; 
Withy, 2. H. Bl. Rep. 65. Munt v. _ 


| Caſe 997. 
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Anonymous. | 
The remedy a- LT, Chief Ju/tice. The proper remedy againſt a factor, 
gainſt facter 5 T 1 acting as ſuch, is acceunt; but if he convert, trover will lic 
account, but ifhe 2 k | ; 

converts, frover againſt him. ; 

lies A. finds 


aue DP 
- 3 4 0 * 1 
5 Ft 1 * wu 
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| Michaclmas Term, 13. Will. 2. lu. R. 


A. finds goods of B. and refuſes to deliver them to him, his In what caſes 
remedy is trover; and if C. happens to get them, A. may maintain 79 Les. 
rover againſt him, but he ſhall have but one ſatisfaction; but 
after A. has recovered againſt B. B. may maintain trover 
zoainſt Ge | ; 5 


Anonymous. | | Caſe 998. 


Hr, Chief Juſtice. The confeſſion of the party is evidence, Evidence. 


but the worle fort of evidence. 
Anonymons. : | Caſe 999. 
of confirmation of the charter of the college of phyſicians, Prackiſe in 
bay: | . Al . Lenden, or ſeven 
none can practiſe phyſick in Londen, or within {even miles round |. ee, 
it, without A LICENCE from the College; and the exception there- without licence 
in does not qualify the prohibitory clauſe in it, but only orders that of the College; 
in all parts of England a practiſer of phyſick. muſt either have a a where elſe 
licence from the College, or be a graduate in either of the univer- muſt be agradu- 
, 3 4 1 . ate, or have li- 
fities; and that, he ſaid, was the ſcope of the ſtatute in few cence. N 
words . | Ante, 386, 337. 
And PER Luv, If an action be brought upon act of parlia- Stating a ſeſſion 


HT. Chief Juſtice. Since the ſtatute of 14. Him 8. c. 5. Phyſicians not 


ment, and it be ſet forth to have been held by prorogation, when to be frorogued 


it was by aarmzrnment, it will be fatal; and before the time of ene e 


H. 6. acts of parliament were by way petition and anſwer. 


(a) See upon this ſubject Dr. Bon- 2186 to 2208. Dr. Fothergill's Caſe, 5. 
ham's Cafe, S. Co 114. Dr. Tenant's Burr. 2740. Dr. Stanger's Cafe, Eaſter 
Caie, 2. Bulſt. 18 5. Anonymous, Palm. Term, 36. Ge. 3- and a work publiſhed 
4%, Dr. Buih's Caſe. 4. Med. 47. Dr. by Dr. Ferris, intitled, A General View 
Simon s Caſe, 5. Mod. 327. Dr. Groen- of the Eſtabliſhment ef Phyſc as a 
velit s Cafe, 1 Salk. 396. r. Ld. Ray. 230. Science in England, by the Corporation 


© Comy. Rep. 76. Roſ-'s Caſe, 6. Mod. © of the College of Phyficians, London, 


4. Dr. Aſkew's Caſe, 4. Burr. Rep. c&c. &c, fold by Johnſon. | * [ 603 ] 


* Anonymous. Caſe 1000. 


though a ſepa- 


A WOMAN, whoſe buſband had left her about twelve years A feme cen, 
before, had carried on a trade in her own name as a widow, trader, n., 


and gave receipts in her own name, being ſued for a debt con- not be ſued. 
tracted in the courſe of her trade, gave coverture in evidence, 
and gave evidence of her huſband's having been lately alive in 
Ireland. 7 | | 
And my Lord directed the jury to find for the defendant, and 
ſo they did (4). | 

{a) But ſee King and his Wife v. Jones, 2. Stra. 811. Ld. Ray. 152 5. 1. Com. 
Dig. * Abatement (H. 42.) Ty | 


| | Anonymous. — Caſe 1001. 


ER cusrop. $IGIL. IN CANCELL. This Court will never Equity will not 
help a defective conveyance, without conſideration; as if a help defective 


man voluntarily make a conveyance to another of his eſtate, — 
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| Michaelmas Term, 13. Will. 3. In B. R. 


Axoxraovs, and it proves defective; ſecus if it be for money, marriage join, 

ture, Sc. | © 

And whereas PRATT at the Bar affirmed that equity would 

compel an execution of a truſt declared expreſsly, though without 
conſideration ; 


My Lon anſwered, I do not think ſo truly. 


: 


"Cale 1002. Anonymous, 


Service of decla- PER CLERK, Maſter of the Office. If there be . viſible 


ration. attorney, a leaving a declaration in the office not ſuffcient; 


fecus it is good (4)- 


(a) See 8. Mod. 379. 2. Id. Ray. 3. and Trin. 2. Gee. 2. 1. Tidd's Prac. 
1407. Rule of Court, Trin. 12. Fill. tice, 239. h 6 


Caſe 1003. J 1 
* YRES moved to quaſh an indictment for taking away goods 
1 ctrnent RY 5 . 3 « - — 5 
A of A. to the value of ten pounds in money numbered: 


Sounds in money And THE EXCEPTION was for the incertainty of what is 

numbered, is meant by the word “ pound,” whether pound weight, or poun 
— Herling. 5 I - 

But PER CURA, Pound of money is of known fignification 

in law, and the term uſed in all originals: * Proeuvpe A. guid 


& readat B. cent. lib.“ and fo are the concluſions of writs and 


& counts, ad dann. cent. lib. Sc. 


And he took nothing by his motion. 


ö : Vincent againſt Preſton. | 
e eee PEAINTIFF declared on two ſeveral promiſes of fifty-five 
ey BP pounds: defendant pleads that gucad the firſt fifty- five pounds 
ed to what that Plaintiff g AZionem habere non debet, becauſe there was but one fify- 
refers to, and five pounds due at the time of ſeveral promiſes; and that the ſeve- 
mall not be ex- ral promiſes were for that one fifty - five pounds, and that after the 
tended further. ſeveral promiſes he paid the ſaid fhfty-hve pounds; and concludes 
8. C. poſt. 667. in bar of the action generally. . 
And PER CURIAM, If you had ſaid thus, that “ af: nm, &c.” 
zithout the © guoad,” it had been well; but here you lay your 
P [604 J plea to the firſt fifty-five pounds by the guoad, and * though your 
1 concluſion be general, yet it ſhall not enlarge the plea, which is 


reſtrained in its beginning. And if treſpaſs be brought for al- 


ſault, battery and wounding, it would not ſuffice to anſwer the 
weunding; for the one may be without the other, viz. the 
battery without the wounding. And they all agreed, that when 
one begins his plea with a guoad, he thereby reſtrains it to what 
the gucad refers to; and though the matter of the plea be ſuch 


as would go to the whole, and the concluſion be general, yet it 


fall not go beyond the matter to which the gucad refers. Ga 


ww © = —© . wwous 


Michaelmas Term, 13. Will. 3. In B. R. 
Cole againſt Acorn. | Caſe 1005, 

N pEBT againſt a ſheriff, the plaintiff declared upon a judg- Wan 
[ — 5 good plea in 

ment obtained againſt J. S. and had ſued out a fieri facias and debt for money 
delivered it to the: defendant, who vi tute thereof had levied the levied on a FA 
money. The defendant pleads vihil debet, and adjudged a good 4. 7 
plea, And this difference was taken, that where the writ has not Cro. Eliz. 756. 
deen returned, the plea is good, becauſe it is matter of fact whe- 1 Lev. 3. 
ther he has levied the money or not; ſecus where the writ is re- _ 25 .. 
turned fiers feci. 3 5 1 14. aw. has 
Stra 70T. 778. 2. WII. 10. Fort. 363. 367. 2. Burr, Rep. 820. 1024. 5. Com. Dig. 
« pleader W. 17.). . . : 


The King againſt Emmery. Caſe 1006. 


THE DEFENDANT having been acquitted upon an information Ferſon acquit. 
moved for coits, and had them ; and the difference is, where ed 1 7 


the Judge, who tries the cauſe, certifies probable cauſe of pro- 
ſecution, and where not (a). | | M 1817. 

(a) See the ſtatute 4. & 5 Wil. & 2. Term Rep. 145. Rex » Brooks, Hullock on 
Mary, c. 18. Rex v. Weodfall, 2. Stra. 2. Term Rep. 197. and io deprive the Coſts, 574. 
1731. Rex v. Davis, 4. Hawk. PC. de fendant of coſts the certificate muit be 
7th edit. ch. 26. f. 10 acccrd But he entered on the peſea, Wilkun v. Crab 
is not ent. tled to coſts beyond the extent lington, Comb. 345. 
cf the recognizance, Rex v. File wood, | | 

Peters againſt Benning. Caſe 1007. 
AVRIT OF ERROR ad preximam ſeſſionem in parliament, 1 
before that time the parliament by proclamation was diſſolved, parent, 


and day fixed for the meeting of a new one. and before that 
x time it was diſ- 


And upon motion THE QUESTION was, Whether this writ were folved, id dag 
a ſuperſedeas of execution, or even could be a warrant to ſend up fixed for the 
the record to the ney parliament, there being no Term inter- meeting of a 


vening between the return of the writ and the time fixed for the ne one, and 
| Term intervene 


. . 3 
parlia nent s meeting: | 1 ed. 
- fuperſedeas of execution. Per Hor r, The record is not removed. 


And FIR<T, It was agreed on that the Court can take no *[ 605 ] 
notice of any extra- judicial determination or order of the lords. | 


And per HoLT, Chief Juſtice, If an impeachment be in one If proceedings 
parliament, and ſome proceedings thereon, and then the parliament be on impeach- 
is diſſolved, and a new one called, there may be a continuance ment, and par- 
upon the impeachment (a); and he quoted the caſe of * 3 
up e imp (42); and 9 James v. ſoived, may pro- 
tion of the parliament does not diſcon- ceed in another 

tinue an impeachment. See a very full Parliament. 
peachment was very elaborately diſcuſſed account of this caſe, 1. vol. of Mr. 
in the Caſe of Warren Haſtings, Eſq. in Sergeant Runnington's 5th edit. of Hale s 
the houſe of commons on a motion made Hift. Com. Law, Note (I), page 67 ta 
the 17:h of December, 1790, and after= 127; and © The Hiſtory of the Trial of 
wards in the houſe of lords; and it was Warren Haſtings,” Part IV. publiſhe 
determined in both houſes, that a diſſolu · by Debrett, $vo. 1796. | 


Rr4 Bertly 


(a) The queſtion relative to the nature 
and cont. nuance of parliamentary im- 
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Michaelmas Term, 13. Will. 3. In B. R. 


Bertly ( a), where a writ of error was teſted the fourth of May, re. 
turnable the nineteenth of November following, to which time the 
parliament was prorogued, ſo that a whole Term intervened; and 


| eh: » inter- he ſaid it was his opinion they might ſue out execution notwith- 
Docs deten ſtanding that writ. And he remembered to have kun it ruled 


record is oniy 
before the lords 
in writ of error. 


runs not to Fe- 
Ante, 22 5. 


33 in Keeling and HALE's time, that a writ of error was no ſuper. 
ſued ſedeas, after a prorogation, if a Term intervened. Vide 3. Keb. 
| Vide x. Vent. 416. 1. Jent. 266. And the caſe in 2. Cro. 341. was ſaid to be 
3z _ _ in point, that a writ of error, and all the proceedings thereon, 
3 are determined by the diſſolution of a parliament. Vide Lane, 5. 
| 1. Hen. 7. 19, 20. pl. 50. Br. Err. pl. 25. that the plaintiff in error 
is not bailable in parliament for two reaſons; one, that if the judg- 
ment thould be affirmed, they could not award execution on the 
recognizance; ſecondly, if the parliament ſhould be diſſolved before 
| any-thing done, all matter depending before the parliament would be- 
| Vide Dy. 375. thereby determined. Likewiſe a tranſcript of the record, and not 
1. Jo. 66. the very record itſelf, is before the lords upon a writ of error; and 
Tranſcript of in that it differs from a writ of error from Ireland, or from the 


common pleas into this court, where in the one caſe the execu- 
tion is to be awarded here, but in the other cafe it is not fa for 
the neceſſity of the thing, becauſe the king's writ runs not into 
Ireland; the courſe is to ſend a mandate to THE CHIEF Jusrics 


The king*s writ of Jreland to grant execution. Fide Fo. 66 (a). that diſſolution de- 


termines error actually depending. Ray. 5. that a prorogation 
and a whole 'Ferm intervening, is a ſuperſedeas of a writ of error 
in parliament ; and fo of a diſſolution, though the errors had been 


aſſigned. If before the tranſcript be left above, the parliament 


was diſſolved, the writ was no /uperſedeas of execution; but if it 


had been left above, the diſſolution would be a ſuperſedeas of it; 
If writ of error but the writ of error would not be diſcontinued, there being a day 


be "left in the 


lords, ard there 


be a diſſolution, 
it is a ſu er ſeddeas, 
but the writ of 


error is not diſ- 


continucd. 


_ Vide 1. Vent. 


37. 


certain for the meeting of a new parliament, by the very act of 
diffolution. It may be a queſtion, if a writ of error ad proxi- 
mum parliam. when a parliament is to meet at a day certain, be a 
ſuperſedeas, though a Term does not interpoſe between the teſte of 
the writ and the time fixed for the meeting of the parliament by 
the diſſolution of the former parliament; but the Chief Juſtice 
ſaid, that as the preſent caſe was, the writ in queſtion could not 
be an authority to carry up the record, neither could the lords be 


. [ 606 ] legally poſſeſſed of it by virtue of that-writ. And he faid, in caſe 


of prorogation, the writ of error was returnable ad preſens 


parliamentum; but in caſe of adjournment it was ad preſent, 


ion. 5 


And after all here THE CouRT left them to do what they could 
VVG 


| 4) Eaſter Term, 5. Wil. & Mary. ) But ſee now the ſtatutes 22. 


Geo. 3. c. 28. and 23 Geo. 3. c. 53. 


James . Barkkey, Comb. 206. 
|  ____ . Panlkill 
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Michaelmas Term, 13. Will. 3. In B. R. 
Paulhill againft Powell. Caſe 1008, 


E was one of the five Kentiſh petitioners who petitioned THE Whether com- 
COMMONS in an inſolent manner to grant taxes, in order to —_— 3 

war againſt France; and being ordered into cuſtody of their ſer- : ke” 
jeant, he now brought an action of the caſe agaiaſt him for not within the He: 
fhewing him a copy of his commitment within fix hours after, beas Corpus Abd. 


according to the Habeas Corpus Act. 


And upon motion in the caſe, 

Hour, Chief Juſtice, faid, that one may, upon this act, plead 
nibil debet, and give the ſpecial matter in evidence in debt upon 
this ſtatute (g); and he ſaid TRE commons never commit but by 
e, or, a warrant under the Speaker's hand (b). Aud whether 
the Habeas Corpus Ac extended to commitment by either houſe of 
parliament; would be examined hereafter (c). 

And he ſaid, one may apprehend without a warrant, but not com- A commitment 
mit without a warrant in writing; and the difference is between muſt be by war- 
ppprehending and committing, that the one is in order to the other, at in writing. 
ta2t is, the apprehending is in order to carry before a magiſtrate 


who has power to commit. x 
(a) See 5. Com. Dig. (2. V. 6.). 144 to 159. and 3. Hawk. P. "A 7th 
2. W. 13. 17. 43. 47.) ed.t ch. 15. f. 73. and the caſcs there 
(5) See 11. St. Tr. 367. 312. 320. 323. en 
e) Sce e s Caſe, 1. Mad. 


Waldegrave% Cafe. Caſe 1009. 


ADECLARATION was delivered on Trinity Sunday, and it A declarauon - 
cannot be deli. 


was debated on motion, whether fuch delivery were not void 

by the ſtatute of 29. Car. 2. c. 7. | =” 3 
And per Hol r, Chief Fuſtice, Strongly it is; for FIRST, It is Cro. Eliz. 22 

no act of neceflity within the meaning of the ſtatute, as putting of 1. Leon. je 
eceleſiaſtical proceſs upon the church door (a), or making a ten- Fort. 373: 
der to ſave a penalty. And he ſaid, he would take the word 1. Black. Rep. 
© proceſs?” for © proceeding,” and ſuck conſtruction as tends to a 3 
better obſervation is to be made: And this declaration, as deli- ? i. Ld. Ray Jeg. 
ered, could not be taken notice of without breaking of the Sabbath © 
til Trinity Term; for & that by the ſtatute of 32. Hen. 8. c. 21. *[ 607 I 
begins on Monday; but Quind. Paſch. is indeed always on tjʒe 
Sunday, but is kept on the Monday. And PER Luv, If an arreſt 
| of a perſon, that ſkulks all the ret of the week, be void on Sun- 


day, d fortiori this will be. 
But GOULD et Pow1s, Fuſtices, dubitabant (b RY 


(a) Alen v. Prookbank, Salk, 625. in Eaſter Term 31. Geo. 3. in the come 
Mod. 450. Carth. 504. © mon pleas, it was determined that ſervice : 
| (5) In the Hilary Term following it of notice of declaration on a Sunday is 
was determined, that the ſervice of a bad, though the defendant accept it, 

declaration in ejectment on a Sunday is Knowing it to be irregular, Morgan Ve 

void, Taylor's Caſe, poſt. 667. S. P. 1 1. H. Bl. Rep. 628. 
Walker v. Town, Bar, K. B. zoc. and 
„ „ „ 5 5 wi Wert Anonymous, 
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: Michaelmas Term, 13. Will. 3. In B. R. 


Cuſe 1010. 8 Anonymous. 


Hands of per- PER Hor r, Chief Juſtice, at niſi prius. In debt upon a bond 
bee es upon iflue of non eff factum, it the plaintift prove the wit. 

; neſſes dead, beyond ſea, or that he has made ftrict enquiry after 
Ante, 221. them, and cannot hear of Ts; he — be let i in to prove ther 


Caſe 1011. 8 
OLT. Chief Juſtice, with indignation, aſked why actions are. 
_— COS H not brought againſt juſtices of peace who order people to be 
made. _ wiipt in Brida ery without oath made before them, or power to 

convict, | 

Cafe 1012, | Anony mous. 


mn of * aſump f for money received to the plaintiff's uſe, the queſ- 
28 Mack - tion at the trial was, Who was the . Teoman of the 


OY Black- Rod (a)? 


puty to the 
wa ger Sq the And it was ſaid he was an officer under the Upper if the Black- 
| Res, and in nature of a deputy to him, and therefore to be nomi- 
nated by him; and it was compared to the caſe of hari, who 
alone may make his own under-ſheriff. 


The office of IT WAS AGREED, that the uſher himſelf is wvegted by the king, 
Derr ef theBlack- and is a patent officer under * Garter ſeal; and ſo is the clerk of 


Red is by pa- the lords. 
tent. 


The grant of an And per HorT, Chief Juſtice, If the king grant an office to 
office in rever- Commence after the death of A. who has nothing in the office, 


non void. it is void. 


NorkE: The privy ſigner, or ben manual, is nothing but the 
wg s ſigning his name W. Rex.” 


(a) See Sir William Saunderſon v. rard, 1. Show. 78. Comb. 163. Hol; 
Bignal, a. Stra. 747. Duppa v. Ser. 534. 


Sign manual. 


HILARY 


nd 


it. 


ation at law for them; and it was ſaid, if one refuſe to pay the fee | 


HILARY TER M. 
The Thirteenth of William the Third, 
OE 
The King's Bench. 


Sir John Holt, Kut. Chief Fuſtice. 

Sir John Turton, Kut. . 

Sir Littleton Powis, Kut. . Fuftices. 
Sir Henry Gould, Kut. : 

Edward Northey, E/q. Attorney General. 

Sir John Hawles, Knt. Solicitor General. 


« 
"x 
* 
T . 


1 2 608 ] 
Ballard againſt Gerrard. -  Caſe1013. 


HE REGISTRER of a ſpiritual court libelled there for cer- Suit cannot be 
tain fees belonging to his office, as for a groat for every in the ſpiritual 
oath adminiſtered, and other ſmall fees accruing to him in ut for the fees 


of a regiſtrer. 
S. C. I, Id. 
ay. 703. 


the exerciſe of his office; and proceedings carried to an excom- 
munication. Ee | 


| | | R 
And prohibition was moved for, upon ſuggeſtion that the office S. C. 1. Satk. 


of a regiſtrer is a temporal office, and by conſequence matters 333: 
ve p Tenn Fo as „n law. S: C. Holt, 596. 
concerning the fees thereof were only conuſable at common law. 1 fed. 65 


And though it was objected to be for fees accruing for the ne- 5. Mod. 238. 
ceſſary exerciſe of his office in court, which fees were his ſole . 
recompenge ; and ſo ſmall from every particular perſon, that to put T SK. 23 
him to an action at law, would be in effect to deprive lim of them skin. mw 
entirely; and-ſome of them may be ſuch, for which there may be Com. Dig. + 
no remedy at law, as in cafe of the hox money of this court, or Prohibition” 
the fees of a door keeper; and as to the quantum of them, they (F 2 * 
are aſſeſſed by the Court; and any court, ancient or new, that have Dougl. — 2 
neceſſary officers, may aſcertain fees to them, and all thoſe that uſe 
the court ſhall be concluded thereby; and yet thoſe fees may be fo 


imall from each perſon, that it may not be worth while to bring an 


of 
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Vide 2. Vent. 
165. 


1. Vent. 111. 


7. Vent. 164. 


Caſe 1014. 
F-me way picad 


nen off factum. 
| Salk. 675. 


Caſe 1015. 


Bill of excep- 
tions no ſefer- 


ſedaas. 


= 


of Preſton, Purr. S. C. 77. 


Hilary Term, 13. Will. 3. In B. R. 


of the door-keeper, the Court would commit him, and that wag 
the only remedy : | 


HoLT, Chief Fuftice, contra. As te your caſe of the box 
money, he ſhall not have the rule if he do not pay for the box; and 
we cannot juſtify committing one for not paying of fees, and ſurely 
there muſt be an original legal remedy, if there be right; and 
ſurely the office of regiſtrer or * archdeacon is a freehold, for which | 
an atfiſe will lie; and if fo, a denial of the reaſonable and uſual fe; 
thereof will be a diſſeiſin of his office. And no court has a power 
of ſettling the fees of its officers, io as to conclude the ſubjeQ; 
but thus tar they may go, as to judge what are reaſonable fees; and 
in a quantum meruit by the officer for ſuch fees, the Judge's al. 


fſefling them reaſonable may be good, but not concluſive evidence 


to a jury; and fo of the table of the uſual fees of a court not newly 
erected; and after it is once found reaſonable by a jury, then it 


may become concluſive evidence; and fo it has been adjudged, in 


the fifteenth year of Charles the Second, between Beal and Priqr, 
for the fees of the regiſtrer of the Office of Inſurance ; vide Hard, 
However, he thought it very proper for a prohibition, to have it 
ſettled judicially. And he faid, he would never grant a manda- 
mis to {wear the regiſtrer of the ſpiritual court, or an official, but 
would put them to an affiſe. And he ſaid, it were very unreaſon- 
able to iuffer the ſpiritual Judge to determine the right of lay per. 
fons ; and he had known an official obtain a prohibition when they 
would fue him in order to a deprivation below, though contrary to 


the caſe of Sutton's Hoſpital ; and none could be concluded, as ty 
a temporal right, by the opinion of the ſpiritual court. 


And here a prohibition was awarded (@).- 


(a) See accord. Horton v. Wilſon, 255. Johnſton v. Lee, 5. Mod. 246, 
1. Mod. 167. 1. Frem. 129. 3. Keb. Pitts v. Evans, 2. Stra. 1108. 13. Vin, 
203. Johnſton v. Lee, Skin. 589. Abr. 155. Pearſon v. Campion, Dougl 


Jolunſton v. Oxenden, 4. Mod. 254, 629. 


Anonymous. 


HOT, Cie Fukice. Though a feme covert ſeal and deiner 
a deed, yet ſhe may plead non et fuctum, and give coverture 


in evidence (@). 


a) See 1. Salk. 7. Mod. Caſes, 11. 3. Term Rep. 627. 
| Ik. 7. Mc 3 ep. 627 


Anonymous. 


A BILL oF EXCEPTIONS is no ſuferſedeas of a judgment; but 
the way is to bring writ of error, and aſſign the exception 


for error (a). | 
{a) See Cro. Car. 341. | 7. Bac. Abr. 325. 2. Lev. 237. Rex v. Inhabitants 


Anonymous, 


I 2 <3 A 


* 


_ „* 


> =; CÞ _ 586 
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5 Anonymous. | Caſe 1016, 
DEFENDANT ſhall have no coſts upon judgment for him Ante, 395: 52. 
A in demurrer iti abatement (a). | . 
(a) See 8. 2 9. Will. 5. c. 11. f. 2. Hullotkon Coſts, 150. Afley v. Voune, 


Thomas v. Lloyd, Salk. 194. Ld. Ray. 2. Burr. 1232. Cook v. Sayer, x. WA, 
536. Carland Vs Extend, 6. Mod. 38. d 85. 2. Burr. 753 t 


Anonymous. Caſe 1017. 


N EJECTMENT, if there be no tenant in poſſeſſion to be ſerved Fiecmentheg 
[ with declaration, the plaintiff muſt go the old way of ſigning poems 


declaration on the premiſes (4). | 

(a) See accord. Lilly's Prat. Reg. 496. Legal Remedy by Ejectment, page 148. 
5. Burr. Rep. 2830. 1. Salk. 255. But fee 4. Geo. 2. C. 23. Run. Eject. 
2. Stra. 1064. and Mr. Sergeant Run- 155. 160. as to the mode of proceeding 
ringron's Hiſtory of the Principles and in the caſe of a vacant poſſeſſton when 
practice, Ancient and Modern, of the half-a- year's ent is in axreat. | 


„„ | 610 1 
* Fenwick againſt Lady Groſvener. | Caſg 3618, 


Hr LI BELLE D againſt her in the ſpiritual court for cohabita- A citation ferved 


tion, claiming a marriage with her, on a perſon re- 
| ſiding occaſion 


A prohibition was moved for, upon ſuggeſtion that the citation aly in Lerdin, 
was to anſwer out of the dioceſe, it being to the eccleſiaſtical court 5 S. 
of peculiar of Meſtminſter, whereas ſhe lived in Cheſter. 


But it appearing by affidavit, that ſhe dwelled for a conſiderable 
time in Landon dioceſe, and even to the very day of the citation, 
which was ſerved upon her juſt as ſhe was going away; THE 
Covar would not grant a prohibition. 


Anonymons. Caſe 1019. 


OLT. Chief Juſtice. FIRST, In inferior 3 the courſe x S. 
H is to inforce an appearance by diſtreſs, and that ought to be be hn 
reaſonable, | | | diſtreſs. 


SECONDLY, If a reſcous be made to a reaſonable diſtreſs, the Steward may 
ſteward may impoſe a fine for it. fine for res. 


TainpLy, It would be too much to Ade oods to the value Piſtreſ 
of the debt demanded, TT a noe to gy 6, 


. 5 f . | value of thedeb 
FourTHLy, The officer cannot juſtify the breaking an houſe to ay Fea 
take ſich diſtreſs. - | break doors. 


And FIFTHLY, Though inferior court may grant other proceſs Attachment f 
out of court, yet cannot they grant an attachment on contempt but centempt . 
in court. | be granted in 

Anonymous, t. 
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tendant as ad- 


; | b<fore the commencement of the plaintiff *'s action.. C. 1. Ld. Ray. 708, 


Hilary Term, 1 4% Will. 3 In B. R. | 


Cafe 1020. „ Anonymous. 
Jodge e OLT. Chief Fuftice. A Judge of mii pris, upon tial o 
prizs only aſſiſt- H writ of enquiry, is only an alfi ant to the ſheriif and gk 


ant in writ of judicial power ; and if the parties come to any agreement, there the 


| nn. a way to make it effectual is to bring it to him to ſign, and after- 
wards move above to have it made a rule of Court. 
Caſe 1021. Anonymous. 


Leafe atwill may H OLT, Chief Fuftice. If one make a leaſe at will from year 
be determined T ® to year, either party may determine it at pleaſure, at the lob 


* by ether party. of the accruing rent to him that determines his will (a). 


Notice muſt be But if one make a leaſe for a year, and ſo from year to year, 2 
giyen to deter. Jong as both parties ſhall pleaſe, this is a leaſe for one year abſo- 
2 Rn 0 lutely; and if the leſſee continue on the firſt day of the ſecond 
year. year, he is bound for another year; ſo is the leſſor, if he has not 
warned him away before the beginning of the ſecond year (6). 


Ae leaſe for And a leaſe for three years to commence in futuro, by parol, is 


| three years to not warranted by the ſtatutes of Frauds and Perjuries (c). 


commence in fu- 


euro is void. () See Lit. ſet. 68. Co. Lit. 55. Walker v. Conſtable, 3. Wil. 21 and. 


k 2. Bl. Com. 146, 147. 1. Sid. 339. this notice muſt be to quit at the end of 
Salk. 414. 2. Black. Rep. 1173. the year, Flower v. Darby, 1. Term 
8 notice neceſſary to determine a Rep. 159. See alſo 2. Bro. C. C. 161. 
tenancy from year to year, is half 4 year, Cowp. 243. 1. H. Bl. Rep. 371. 
Dagget v Snowden, 2. Black. Rep. 1224. 4. Term Rep. 361. 464. 
for fix months notice is not ſuficient, (c) See 29. Car. 2. c. 3. ſ. 2 


& 52 Zh 
Caſe 1022 _* Ingram againſt Foot. 


A plea to an ac- DEBT UPON A BOND againſt an adminiftrator, who pleads in 


tion by bill, chat bar a recognizance in ſuch a ſum entered into by his inteſ- 
Alter the com- tate at ſuch a day, for the appearance of J. S. ſuch a day in ſuch 
mencement of g ; 
the action A. 2 court, and that the faid F. S. did not appear, whereby the re- 
M. exhibitzd a cognizance was forfeited, and that his inteſtate was indebted by 
bil and reco- bond to Mary Meade in ſuch a ſum, who in Hilary Term, ann, 
vered judgment r. ſued the defendant, and obtained a judgment againſt him in 
againſt the de ,._ - | Q a 

this court, and that he had not aſſets beyond what would ſatisfy the 
miniſtrator, &c. {aid two ſums tempore exhibitionis bills pred. Mariæ prædidt. aut 
and that before unguam poſtea; to which the plaintiff demurs. 
the ſaid bill of EE ; 
the id M. 37, And two exceptions were, | 


the defendart 


had fully admi- FIR ST, That it appeared the plaintiff s ſuit was commenced in 
niſtered, docs not Michaelmas Term, before the exhibiting of the bill of the ſaid 
ew that the Mary; and the defendant does not deny his having of other aſſets 
defencart had than which he might have waſted by Hilary Term. | 


atmir:iftcred 


To 


. . g . 9 22 


. e 828 


1214 — , at 


Hilary Term, 13. Will. 3 In B. R. 


To this it was offered for anſwer, that there was ns expreſs 
mention made of any bill exhibited by Mary, but only quod eum 
inglacitsfſet 3 and —_ that being in debt in the king's bench, 


it muſt necefiarily be by bill; and though the words « Marie 
45rd. would tie it up to Mary's ſuit in Hilary Term, yet ſince 
there was no bill of Mary's mentioned before expreſſly, the words 
would be rejected, and then it would be tempore exhibitionis billæ, 
and that muſt be the plaintiff's bill. , 


| But it was ANSWERED and RESOLVED, that in truth it could 


FooTF. 


not refer to Mary's bill, for no ſuch bill was mentioned before; 


and then it was worſe, for it referred to nothing; and then no 
tine is fixed when the defendant had no other aſlets. | 


And this diverſity was put by BRoTHERICK, when a thing 
ſhall be rejected for 3 and when not: When ſubſequent 
words make a thing, wel | 
there ſuch words ſhall rather be rejected, than that what was well 
before ſhould be made nonſenſe ; but where by the ſubſequent 
words the thing is made good ſenſe, but altered in its nature from 
what it was before, they al not be rejected. 1 


THE SECOND EXCEPTION was, That by the ſtatute of 4. & 5. 
Mill. & Mary, all recognizances are pardoned, except ſuch as 
were before affigned to THE LORD ALMONER, and this being a 
general act of pardon, and concerning the king's revenues, there- 
fore the Court will take judicial notice of it; and here * being a 
general pardon of all recognizances, this recognizance is thereby 
to be judged pardoned prima facie, if it be not ſnewn to be with- 
in the exception; and that is to be done by them that would take 
advantage of it. And if it ſhould be faid, that the recognizances 
aligned to THE LORD ALMONER, being excepted, were not par- 
doned even pro inſtanti; as in cate of proviſo, and then the plain- 
5 being the party to take advantage of the itatute, ought to 

ew eit: : 


explained and perfect before, nonſenſe, 


Courts cannot 
take notice er 
officio of private 
acts of parlia- 
ment. 

1 Ld. Ray. 30. 


1 Bl Com. 86. 
6121 


This diverſity was taken by BRoTHERICK upon that rule, that 


he that will take advantage of an act of parliament with an ex- 
ception, muſt ſhew himſelf out of the exception, vi. if the ex- 
ceptions be of perſons, the rule holds; becauſe the Court, upon 
reading of the ſtatute, cannot know whether he be the perſon ex- 
cepted or not; and therefore the party, who knows himſelf beſt in 
that caſe, muſt ſhew himſclf out of the exception; and it is an 


by the exception : but if the exception be of offences, of which 
the Court may be informed by reading the ſtatute, he that pleads 
the ſtatute need not ſay, that it is an offence not excepted ; and for 
this he quoted Noy, 99. More, 619. And he urged the opinion 
of Peph. 93. where, upon conſideration of the ſtatute of 31. Eliz. 
„ all jeluits are ordered to leave the kingdom on pain of high 
treaſon, by ſuch a day, except they are retarded by ſtreſs of wea- 
ther ; it was held, the better way of framing an indictment thereon 


advantage given by the ſtatute to ſuch as are not diſabled to take it 


would 
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Hilary Term, 13. Will. 3. In B. R. 
would be to do it generally, and let the defendant bring him? 


within the proviſo, it being for his advantage. Vide alſo the * 


in More, 303. Outlawry pleaded to debt; replication of the thirty. 
firſt of the queen of General Pardon; and ferre facias; and 4 


turned, that the plaintiff, at whoſe ſuit the outlawry was, wa; | 
dead, and that judgment was guad eat inde fine die; and yet there 


were exceptions in that ftatute. and the plaintiff did not fhew 
himſelf out of them; fo there is not that ſtrictneſs required in 
pleadin an act of parliament upon a coliateral matter, as when it 
is directly pleaded againſt the king. N 


But per Hol r, Chief Fuftice, That plea depended upon f 
validity of the judgment in the ſcire facias, which though K ag 


erroneous, yet was well while it ſtood. 


To TH1s it was anſwered, that acts of pardon are in the nature 
of the king's grant to the ſubject, and therefore not to be taken 


notice of, except they be pleaded; and there are abundance of au- 


thorities, that he that is to take an advantage of an act muſt ſhew 
bimſelf out of the exception of it; and here it is the plaintiff that 
is to take advantage * of the ſtatute. Vide 3. Inſt. 234. ſettles the 
law in this caſe; for if the act be a general act of pardon abſolute, 
and without exception, the Judges ex officto muſt take notice of it; 
but if it has any exception or qualification either of perſons or 
offences, he that would take advantage of it muſt plead it, or ele 
the Judges can take no notice of it. | 

Hor r, Chief Fuftice. If a man be indicted of murder or fe- 
lony, he may piead © not guilty, and give a pardon in evidence; 
but if he have occaſion to plead a pardon in bar of any collateri! 
matter, there he ſhall not plead to iſſue, and give the pardon in 
evidence; as if a ſcire facias were brought upon a recognizance, 
there you mult plead the pardon. And he agreed, that if the act 
had directed that no proceſs ſhould ifſue upon recognizances par- 
doned by this ftatutey a ſcire faciat could not be made out 


upon this recognizance, without fuggeſting that it was excepted, 


1 — 2 


ide x. Cro. 


449- 

26. Hen. 8. 7. 
4. Hen. 7. 8. 

. Vide 1. Vent. 


124. fore. 


Ind he ſaid, they could not take notice of a general act of pardon 
with Oxception judicially, withont its being pleaded ſpecially, if 
the act it elf did not expreſſly ordain it. And he agreed there were 
many author; ties, that he that pleads an act of pardon ſhould ſher 
that he was not within the exception of the act; which Vide 
3. Inft. 234. Vet he could not think it neceſffary to do it, if the 
very purview of the act be not qualified and reſtrained for i 
there be firſt general words of pardon, and after comes a proviſo 
or exception, the natural way is to plead the pardon general. 
and then the king's attorney, upon view of the pardon fo entered 
on record in the plea, to fhew that the party is within the excep- 
tion. And whereas it is urged that this act concerns the kings 
revenues, therefore it is a general law; the difference PER LUY 
when an act concerns the king's revenues, for the king's adran- 
tage it is general, and judicial notice to be taken of it; fees 


org — ud W PT I ER wy 
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Hilary Term, 13. Will. 3. In B. R. 
here it concerns it in order to a diminution thereof to the advan= Ivcrin 
tage of particular perſons. And an at of parliament may be ge= aganf 
neral in part, and particular in other part. And when an execu= For 
tor pleads a recognizance; he muſt ſet it forth to the Court, that 
the Court may ſee whether it be to be performed ot not; but if it 
be a debt, they only need ſay, that a judgment was obtained againſt 
him in ſuch a court, if it be in any of the courts at Veſiminſter; 
but if it be in an inferior court, they muſt give it juriſdiction, and 
ſay that taliter proceſſum fuit, Qt. 
And here the plaiatiff had judgment upon the firſt exception, 
| *[ 614] 
80 Anonymoũs. | Caſe 1023, 
HOL, Chief Juſtice. One cannot ſtay proceedings upon Bal.- bond. 
bail-bond till other bail put in and juſtified, if excepted | 
againit, | 


Anonymous. | Caſe 1024. 
H OLT, Chief Juſtice. It will be hard to let money be brought Money not 
into court upon a quantum meruit, and thereby to put the ae into 
plaintiff to carry on his ſuit at the peril of coſts; but the way is to ,,, ee, s 
confeſs the employing, and that he deſerved but ſo much, and to in ant may, 
plead a tender thereof, for then the plaintiff may reply that he de- which will at- 
rved more; and ſo come to iflue ; but becauſe in moſt declarations fect the quantum 
there are quantum meruits, even in an indebitatus, there it may be 
brought in upon the zndeb:tatus count, and that will affect the 3. Lev. 449. 
other; and fo it was done (a). | Burr. 1120. 


(a] The rule is, that where the ſum 
demanded is a fum certain, Or Capable of 
being aſcertained by mere computalicn, 
without leaving any other ſort of diſcre- 
tion to be exerciſed by the jury, it is 
right and reaſonable to admit the c fend 
ant to pay the money into court, and 


= 


Lord Cornwatiie Caſe. 


have ſo much of the plaintiff*s demand 
upon him ſtruck cut of the declaration. 
Per Loxp MansF1sgtd in Hallet v. Eaſt 
India Company, 2. Burr. Rep. 1120. 
But for the particular caſes in which it 
has been allowed or refuſed to be brought 
in, fee Scilen's Practice, 1. vol. 208. 


JN my Lord Cornwallis's Gaſe in chancery, which was this: The 
ſaid lord, upon his intermarriage and ſettlement of his eſtate, 

raiſed a leaſe for years to truſtees for the raifing of fix thoufand curity for a 

pounds as he ſhould appoint ; three thouſand pounds thereof to be term, it ſhall be 


at his own abſolute diſpoſal, the other towards - proviſion for his Aſchared in 


younger children; he in his life-time aſſigned the ſaid three thou- 
fand pounds to truſtees, for a collateral ſecurity of a leaſe o 


Caſe 1025. - 


If money be as 
a collateral fe- 


time, 


unleſs a time for 
. : ö | its continuance 
ninety-nine years, which he made, and that the faid truſt ſhould be fixcd. 


remain during the term; he had one younger child; he by will s. c. Tot, 


taking notice of the ne truſt for the three thouſand 


Vol. XII. 


pounds, Or- 284. 
Ss ders 
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Hilary Term, 1% Wil, In B. R. 


Lead ders the whole fix thouſand pounds to be raiſed within a year after 
Cexmwattts his death; and three thouſand pounds to be paid to his executor, 
CA3E. in truſt for the ſaid daughter, and bequeathed her the other three 
thouſand pounds, ſubject to the ſaid collateral truſt. 
is meney is to In this caſe my Lord Neeper WY RIGHT faid, if the three thou. 
de raiſed at a ſand pounds had been made a collateral ſecurity generally, the Court 
ae, Sec weuld diſcharge in reafouable time, as here in ſeven Vears time, if 
but if no time the party did not ſhew probable cauſe of fear of eviction, and 
fixed, and may ſhew by whom; but this being expreſfy ordered to continue, they 
be raiſed out of could not do it. : 


profits, fale thall 7 : LEE ens 
©” SECONDLY, That if there had been no time limited for the 


raiſing this money, and we lady, to whoſe wie it vas, fo young 
that a ſpec dy raiſing cf. it was not nec tary, ard that there was a 
ſufficient eſtate out of the profits, whereof it might be raiſed with- 
out ſale; the Court would not in that caſe decree a ſale; but here, 
the time being exprefily fi: ed, there mult be a ſale, rather than it 


ſhould not be then raiſed. | 


AND $0 IT WAS DECREED, and three thouſand pounds to be 
; aid to executors, and three thowfand pounds to the truſtee of the 
* [ 615 ] leſtee, to ftand his ſecurity, to be laid out at intereſt * on ſuch fe. 
; cutity as the Alaſter ſnduid approve of, liable to the lady's claim, 
in caſe there ſhould be no eviction. ts» 


Caſe 1026. | The King egainſt Clark. 


Information for A N INFORMATION was filed againſt Clark for building of locks 
building locks | on the river Thames, to the obſtruction of navigation. 
on the river | | as 
Thames, And per HoLT, Chief Juſtice, To hinder the courſe of a navi- 


Noy, 403. -gable river is againſt Aegna Charta, c. 23. and anything that ag- 
71. Mod. 3. gravates the fact, though not directiy to the iflue, may be given in 
AE Abe 626. e idence upon it; as here the taking ef money to let people puſs. 
2. Stra. 12479. And it is no exception to a witneſs here, that he contributes to 
2. Hawk. P. C. carry on the fuit, ot that this public nuſance was to his privats 


ch. 75. f. 11. nuſance. | 


7073S. 
Caſe 1027. Blackborough againſi Davis. 


If adminiſtra- THE NIECE died inteſtate, and adminiſtration was committed 
dion be gragted to the grandmother. | . | | 

to the grandmo- | : | 6 WE 
tber of an nteſ- And now BRODERICE, in behalf of an aunt, moved for à man- 
tate, tae Court qamus to the ſpiritual court to grant it to her, as being, as was 


will not grant a ; 
rardamus, on the application of an aun? of the deceaſed, in order that adminiſtration may be grar ted 


to her, although he is nearer of *in. and although the ſpiritual court is bound to calculate proximity 
of blood by the rules of the common latu, and not by thoſe of the carer law ; for they will preſume 


| the admivittraticn r.ghtly grar te d; but the next cf kin may bring a citation to repeal the letters of ad · 


miniſtretion.—8. C. 1 Satk. 38. 251. 8. C. Holt, 43. 8. C. 2. Ld. Ray. 684. 8. C. 1. Peer. 


Wins. 41. S. C. Comy. Rep. 96. | 
pretended, 


Hilary Term, 13. Will. 3. In B. R. 


retended, next of kin, vi. a degree nearer than the grandmother. 
AND HE URGED, that in all cafes, except where there are many 
in equal degree, where the ordinary may chooſe to which of them 
to commit, he is bound by the ſtatute to grant it to the next of 
kin. And that if he grant it to any other, he goes beyond his au- 
thority, and his grant is void; and he may, without any repeal of 
ſuch grant, commit it to the right perſon ; and for this he quoted 
Owen, 50. 1. And. 303. 2. Brownl. 119. And if there be any 
preſent impediment in the next of kin, as if he be attainted, non 
camt es, Sc. in reſpect of which adminiſtration may be well grant- 
ed to the next after him; yet upon removal of ſuch incapacity, the 
ordinary of right is to repeal the adminiſtration, and that without 
any appeal to a ſuperior Judge, and grant it to the right perſon; 
1. Sia. 373. So if he to whom it is committed become nen campos, 
or otherwiſe incapable, he may repeal in like ma ner, and grant 
them to the next of kin aſter. 3. Cre. 163. Goldſb. 119. Dy. 369. 
So ſince now by the ſtatute of 2. Hen. 8. c. 5. it is the duty 


BLAcxzo- 
ROUGH 
againſt 
Davis. 


of the ordinary to grant the adminiſtration to the next of kin, and vide Raym 
who ſuch nexc of kin is ſhall be determined by the common law, and 506. 


not by their law below (a); and if he do not duly execute * his * 


duty, the only remedy tor the party grieved is, to apply for aid to 


the temporal court for the king's writ to command him to execute 


his authority as he ought to do, according to the ſtatute. And it 
cannot be objected, that ſuch a mandamus would in effect be to 
command 2 | 0 to act contrary to his judgment, for it is no 
more t an to command them to execute the ſtatute; and it is one 


of the points in the caſe in 1. Sid. 371. that the ordinary might 


repeal or revoke an adminiſtration, and grant it anew, 


SIX B. SHOWERS contra. They are judges below of the prox- 
imity of degrees ; for it were abſurd to make them judges of the 
matter, and not to allow them to judge it according to their own 
law. And there is no precedent that ever a mandamus went to 
command them to commit adminiſtration, when they had already 
granted it; and to fay that adminiſtration once committed can in 
any caſe be merely void, is directly againſt Packman's Caſe (b). 
And to grant a mandamus here, would be to determine the right 
of a third perſon without his privity; for if à mandamus ſhould 
go, and the Judge below will not return the truth, here will be 
a third perſon ouſted oi his right, without an opportunity of ſhews 
ing it. . 

HoLT, Chief Fuſtice. Offley's Caſe in Siderfin was an adminj-. 
ſtration committed to one in equal degree, pending @ caveat, with- 
out notice of him who had entered the caveat; and an appeal was 
brought to repeal it for that cauſe, and they below held that a good 
cauſe of repeal ; aud this was ſuggeſted for a prohibition here; and 
on demurrer the Court were divided, two holding, that it being 
granted to one next of kin, the ordinary had executed his autho- 


() See 2. Bl. Com. 504. Prec. Chan. 553. (5) 6. Co. 2g. 
| | 882 rity 
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ners ty well; but the other two, though he has granted it to the right 


novcn i | it does not I 
: peri on, yet it was unduly; fo it affect this caſe one wa 
* N or other. But here you ſeem to be too late for a mandamns : 1 
is true, the conſtruction of the ſtatute upon the proximity of de- 


| x. Vent. 188. grees muſt be according to the common law; and if they would 


$0 againſt it, your way would be to come and fuggeſt that they 
are going to grant it to one more remote, and then move for 2 
. prohibition to hinder them from fo doing; and then you might 

have a mandamus to make them grant it to the next of kin: nor is 


Vice. 23 co. 4, 5, ĩt unufnat to oblige them to conſtrue acts of parliament, which 


concern even things of pure eccleſiaſtical conuſance, according to 

. common law, or to prohibit them. For if they ſhould libel to di. 

# [ 617] vorce two for kindred, who * are out of the degrees, it is very 
frequent to prohibir them; and yet nothing is more merely with- 

Vide 3. Inſt. 43. in their juriſdiction than marriage, yet becauſe there is an act of 
acc. parliament in the caſe, the conſtruction whereof belongs to the 
king's temporal judges, we prohibit them in ſuch caſes. Now the 
granting of adminiſtration, in its nature, is of civil conuſance, but 

allowed to them by the cuſtom of England; and by that cuſtom 

they had a diſcretionary power to grant to whom they would, and 

to recal it at will: but here comes an act of parliament which 

takes away this diſcretionary power; and if they do not confine 

themſelves to that act, they ought to be prohibited. But now 

yeu are too late for that; for ſince they have granted it, we will 

ive ſo much credit to them as to believe they have done it right- 

Hob. 83. 191. I/; and if they have not done fo, it muſt be undone by repeal; for 
Noy, 2 ſinee the ſtatute of 31. Edo. 3. c. 11. the adminiftrator has as abſo- 
2. Cro 62, 63. Jute a property in the goods as an executor, who is in by the very 
= — 8 will of the teſtator; and your authorities to the contrary are not 
We, P. 205. law, for by the ſtatute of 31. £4w. 3 c. 11. the ordinary is to 
| grant the adminiſtration to the moſt foyal and loyal friends of the 
inteſtate ; and nothing is ſaid of the next of kin till the ſtatute of 

21. Hen. 8. c. 5. and that commands him to grant it to the next of 

kin, requiring the ſame ; but neither ſtatute does incapacitate him 

to grant it to any other, only commands him to grant it to next 

of kin, &c. And if the ſtatute had deprived him of the power of 

granting to any ather than to nez:t of kin, then the grant to any 

ether would be merely void; and conſequently trover would lic 

againſt vendee of ſuch adminiſtrator by the next of kin after ad- 
miniſtration granted to him, and that it does not, the authority of 

Packman's Caſe is in point. Suppoſe the next of kin do not aſk 

for it, muſt not the ordinary commit it to another, or to the ptin- 

cipal creditor? And if after the next of kin aſk it, and the ad- 
miniſtration committed to the principal creditor is repealed, and 

ranted to the next of kin, the principal creditor may retain any 

debt in equal degree ; and all the diſpoſitions made by him betore 

the repeal ſhall ſtand. But if one who has no juriſdiction commit 
atminiftration, it is void, and ſale under ſuch 2dminiſtration alters 

no property, but it is utterly void; but there is no manner of au- 

thority ; but here is one, though limited. And ſince you ſtaid til 


adminiſtration committed, your way was to appeal, and that _ 
| | ve 
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have let you in; but now you have. paſt the fourteen days, "YOU. Bi aerger 


5 ©novan 
againſt 


have lapſed your time, * 


below, to repeal the admiuiſtration; aud if judgment be given 
inſt you in that, you may appeal; but ſtill ſuch appeal ſuſpends 
only the ſentence upon the citation, and ſtill the adminiſtration ro- 


mains in force; and the adminiſtrator may by virtue thereof diſpoſe 


of all the goods in the mean tine. 


4 
And here at laſt * THE Court directed them to bring a citation 


* 


Davis. 


6181 2 
618 
2 


And fo, per Govrp, Juſtice, it was adjudged in a cafe of Sims x Lev. go. 


v. Sims, in Hale's time. 


And PER OMNES, There is no colour for a mandamus till ſome- 
thing be pending below, and that now can only be by citation; 
and if the nature of the thing will bear it, it may then be 
granted. | | | 2 
And it was faid by THE CHIET JUSTICE, that after adminiſtra- 
tion committed, in no caſe could the ordinary compel diſtribution ; 
and for that the ſtatute of Diſtribution was made; and ſince the ſta- 
tuteof 31. £dw. 3. c. 11. the ordinary is not anſwerable for any miſ- 
demeanor of the adminiſtrator, as he was before thit ſtatute ; which 
ſhews he is no more his ſervant, and has no more to do with him; 
and that adminiſtration committed to one more remote in kindred, 
is not avoidable but by repeal, vide Hetly 48. But if the ordinary, 
without repeal of the firſt, ſhould grant it to another, and then the 


firſt is repealed, from thenceforward the ſecond is good. Sir John 


Nedbam's Caſe (a). 


And THEY ALL HELD, that if there be two in equal degree, the 
ordinary has his election who to grant adminiſtration to. | 


And HoLrT, Chief Juſtice, remembered Sir George Sands“ 
Caſe (b), who took out adminiſtration for his fon; and atterwards, 
a woman pretending to be the ſon's wife, would have it repealed 
and there, upon motion for prohibition, here it was held the or- 
dinary, by committing it to the father, had executed his autho- 
ity, for he had election which of them to grant it to. As allo the 


cate of Duncomb v. Lacy (c), which was after it in the common 


eas. A feme covert had ſeveral debts due to her before marriage, 
wich the law did not give to her huſband ; ſhe dies, and her next 
of kin comes and takes out adminiſtration, the huſband ſues to 
have it repealed, and a prohibition is moved ror, and granted; and 
all this appearing on the declaration, it was held the prohibition 
ſhould not ſtand, but the huſband ought to have the adminiſtra- 
tion. And Sir George Sands Caſe was held to be good law, for it 
differed from this; for by the ſtatute of 31. Edtu. 3. c. 11. the huſband 
ought to have adminiſtration preferably to anybody; and is not 
within the ſtatute of 21. Hen. 8, . 5, becauſe the huſband is the 


(2 8. Co. 135. (5) Duncombe , Maſon, as cited 
| (6) 1. Sid. 179. Ray. 93. 3. Salk. 22. S. C. 1. Ld, Ray, 685. | 
883 beſt 
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* [ 619 ] beſt friend the wiſe can have: and it was alſo held, that a refidu. 
ary lezatee is to have 2dminiſt; ation before the next * of kin, becauſe 
Vide x. Vent. it appears, that the intitate, by making him reſiduary legatee, 


27 18, 219. took him to be h's beſt frierd; but the reaſon why the wife ſhall 


not have adminiſtration of her huſband preferably to his father is, 
becauſe ſhe may marry, and fo put herſelf and the goods in the 
power of another. | 


And as to THE MAIN POINT, they all agreed at another day, 
nearer of kin when the caſe was moved again and a citation pending below, that 
than trandno there was no rœom for a mandamus to prefer the aunt, and that ſhe 
. 4 es could by no means be feid nearer of kin than the grandmother ; 
1 and {ug>oſe them in equal degre:, one being in the tight line oughe to 
ferred. be preferred to the other being inthecclateral, fer Hor, Chief Fuſtice, 
And PER Lux, T he relation between grand- daughter and g and- 
mot! er, and niece and aunt are equal; and all the difference is 
that one is lineal, and the other collate al, and they are likewiſe 
mutual relations: and in pleading, if the fon will make himſelf heir 
to the uncle, he muſt ſh-w cement, and make the father a medium ; 
that is, that inheritar ce deſcends to him ut conſanguinco et bæredi, 
diz ſon of ſuch a one, who is brother and heir to the uncle. And 
to ia caſe of deſcent from the grandiather, you muit do it in like 
manner by the father; that it deicends to him ut cenſunguineo et 
hezreat, viz. as ſon and heir to the father, who is fon and heir to 
Brother and fiſ- the grandiather. But brother and iifter are in an imma diate 
terareinanim- degree to one another, and far that nced not mention the father 
_— Ts in niaking title to each other; and for this he quoted the great 
dle tea Caſe of Filter v. Ramſey (a) in the exchequer. Iwo fons of an 
other need not alien, born in England, one of them dies, the otter thall be his 
mention the fa- heir, and making title he need not mention the father. But 
ther, though brothers are in the ſame degree among themſelves, they 
- * are not ſo as to a third perſon; for if ſo, in caſe adminiſtration had 
dee itted to the aunt, it ſhould not be revoked, to have it 
a She's, en committed to t 11 ot YOSeG, to! | 
granted to the mother. 5 

This was all in Eaſter and Trinity Term laſt. 
The fpiritual In Michaelmas Term they moved for a mandamus to have di- 
court having ſtribution; and to have it BRODERICK urged the words of the 
e 8 admni- ſtatute, which ordains a diſtribution to the next of kin to the in- 
ration to the teſtate in equal degree; and thy will not controvert, but the 


rand mother Ofan ; | : . 
a wi the aunt and grand.nather are in equal degree to the niece. And it 


a 


court will not iS plain they do not go according to the civil law, for by the Nev. 


i uc mand mut, 118. 127. of Faſtin. there ought to be diſtribution between the 


i grant diſtri father and brotaer and ſiſter of inteſtate, and they never allowed 


but on to th- : . | 
7 5 C x To 22 > * > 2 4 
aer of the de. Of any before the ſtatute. And we are but two degrees removed 


real. d. from the inteſtate, and fo diſtant is the grandmother. N 
* To which it was objected, firſt by Sir B. Showers and Cheſhire, 
{ 620] coamon-law Counſ:l, That the ſtatute of Diſtribution was only 


(a) Collingwood . Pace, 1. Sid 193. 2. Keb. 601. Carter, 18 5. 2. Sid 23. 51. 
r. Vent. 413. 1. Lev. 59. 1. Keb. 65. 184. 2. Vent. 1. 1. Eq. Abr. 713. 
174. 216. 535. 579. 535. 603. 670. 699. 3. Lev. 412. 
550. Vaugian, 274. 2. Jones, 10. 


mad 


CTY - VP 
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4 to quiet the ordinary in his right of ordering a diſtribution, BI Aex Ro- 


waich undoudtedly did belong to him, and was exerciſed by him 
before the ſtatute of 31. Edw. 3. and which he did continually. 
claim; and according to the opinions of ſome eminent common 
lawyers, remained in him notwithitanding the ſtatute. And ſince 
before the ſtatute they were the fole judges who ought to have the 
diſtribution, and the new ſtatute impowers them to order a diſtri- 
bution, it ſeems very plain the ſtatute leaves it to them to 


judge who ought to have diſtribution : for it ſays it ſhall be ac- 


cording to the law in that caſe uſed, and that muſt be the law 
which they below cid uſe to go by, and by their lad the grand- 


mother is nearer of kin than the aunt; or if it be not fo, and it be 


:4judzed fo, the remedy is by appeal to a ſuperior court; for the 
diſtribution of inteſtate's eftate was always of eccleſiaſtical conu- 
ſance before 31. £dw. 3. c. 11. whereby the property of the admini- 
ſtrator is become abſolute, ſubject to debts in their degrees, but 


exempt, according to the gencral opinion of the common lawyers, 
of any d. ſtribution. And the new ſtatute, making them liable ca 
diſtridution, does only reitore things as they were; and a manda- 


mas to grant diſtribution to the aunt, were expreſly to ouſt the 
judge below of the juriſdiction the ſtatute entruſts him with, dlz. 

ad of judging vho is entitled to diſtribution ; that ie, of judging 
waat are the next degrees, and next, who are in thoſe degrees. 


— 
— 


The reaſon of a mand3:2415 is, that this Court, in reſpęect of its 


ſaperinatendency over ail other inferior juriſd:Ctioas, is to fee that 


they execute chat juriſdi tion that they are encruſted with; and 
therefore a mazdamus to grant diſtribution to the next of kin ge- 
nerally, perhaps may lie, but never to do this or that particul ir 
thing; for that would direUy oult them of the conuſance and 


tignt of judging whsther the party be entitled to the thing or not; 
for if they 111d julge not, and make that return to a an,. 


ten tae party mi gat bring his a tioa of alle return agaialt them, 
and the ſubje k matter of their judgment below would be dzter- 
mined iucidently nere above; and if it thould be judged contrary 


to the judgment here above, a peremptory mandamus would go; and 


fo farewell their per of judzing. * And face the ſtatute of Di- 
ſtribution, admini ſtrator and next of kin is like ex2cutor and la- 
gatee, or rather they are execu.or and legatee in law. If there- 
fore they thall judge who is made lægatee in a will, and direct how 
a legacy ſhall be paid, without any particular mandamus of this 
Court; why may they not 2 par: judge who ſhall come in under 


the dzſcription of next akin? And it the mandamus thould go, 


and they return that the grandmother is nzarer of kin than the 
aunt, would an attachment go againſt them for not obeying the 
writ, contrary to their judgmen grounded upon their law, which 
alone they are to be guided by, as knowing no other? And it never 
was heard of, that a judge eatruſted with any judicial power was 
commanded to cat up his words, and proceed againſt his judgment; 
there are multitudes of precedents of appeals ia ſuch caſes, . not 
one of either maudamus ur prohibition; and that is evidence that 
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hitherto appeals have been thought the ſole remedy. And by the 


civil law the aſcending and deſcending lines are always held nearer 
than collaterals: and this abſurdity that would follow, to make 
judges pronounce againſt their own judgments, is the reaſon that 
upon a writ of error the ſuperior court does reverſe judgments of 
ts, and give new judgments, if the nature of the thing 
requires it. deed, if they would proceed below to award di- 


ſtribution to one not entitled, there might be ſome colour for 3 


prohibition; but where a judge below is to give judgment, and it 


is not yet known which way he will judge, to command him before. 


* 


hand to do his duty, is very odd. | 


And DR. Lang, @ Civilian, ſaid, that if the father and mother 
of the ii. teſtate were living, they would be in equal degree; and by 
the civil law, upon death of father the grandiather becomes father 


in his ſtead ; and the computation of degrees according to the ca- 


non law, was never received in England in reſpect to ſucceſſion, 
but only in reſpect to degrees of marriage: and he agreed, that 
according to the canon law the aunt and niece were in the ſecond 


degree, as well as the grandmother and nieee ; and the reaſon he 


ſaid was, becaufe the clergy who mad- the canons, conſidering rhe 
gain of diſpenſing with marriages within the four degrees, took care 
to make people as near akin as they could, and fo contracted the 
degrees; but that according to the civil Jaw the aunt and niece 
were in the third degree, and the grandmother and niece but in the 
ſecond degree. And before the Novels of Fuftin. Nov. * 118. 127. 
the mother was to be preterred before brother or ſiſter; and ſo 
ſhould the grandmother, t the mother were dead, becauſe ſhe then 
was in loco parentis; but the ſeverity of that law is corrected by 
thoſe Novels, and the brother and ſiſter let in in concurrence with 


the mother; and if the grandmother be in the ſecond degree, ſurely 
the grandmother's daughter muſt be a degree farther. And he 


faid, here in England the ancient civil law being planted by the 
Romans, and the Novels of Fu/tintan not being found in the Weſt 
till the thirteenth century, they never obtained in England. And 
the ſtatute ſays, pro ſuo curgue 0 : and what jus is that? Certainly 
it is the law by which we judge in point of ſucceſſion, and that is 
the old civil law ; and by the civil law brothers are in the ſecond 
degree, for there is an . en to tae parent of one ſide, and a de- 
fcent from him to the brother; ſo here there will be an aſcent from 
the niece to her mother, and that is one degree, and from the mo- 
ther to the grandmother a ſecond degree, and from the grandmother 


to the aunt three degrees. Before the ſtatute of 1. Fac. 2. c. 17. 
if there were father and mother having many children, and the 
eldeit of the children had died inteſtate, the father or mother ſhould 


ve had adminiſtration, and ran away with all the eſtate, and 


jeave che brothers and fiſters nothing; but now by that ſtatute 


the brothers and ſiſters are let into a diſtribution with the mo- 


ther, but not with the father, for he ſhall even at this day run 


away with all. 
| Bork 


vt ; 
Tr 
1 


7 
IF 


Hilary Term, 13. Will. 3. In B. R. 


Hol r, Chief Fuſtice. By our law adminiftration is to be com- Adminiſtration 
nitted to father or mother of the inteſtate before his brother or is to be commit, 
iter, and that is the reaſon of Ratciff”s Gaſe; and it is be- ted 2 1 or 
zuſe the child proceeds immediately from the parent, and is other- , 5e Prev” 

a | | y to brother 
wiſe of no kin to brother and ſiſter than as they proceed from the c ſiſter. | 
parent; and if then the mother be nearer of kin than the ſiſter, 
br 21. Hen. 8. c. 5. ihe ought to have the preference of admi- 
nttration; and by the ſame reaſon that the mother is nearer than the 8e grandmother 

ifter, the grandmother, being nearer to the mother than her own ſiſ- 8 5 
tet, the grandmother muſt be nearer to the niec2 than the aunt : and 
he words ( next of kin”? in the ſtatute of 1. Fac. 2. c. 17. thall be 
conftrued in like manner as in that of 21. Hex. 8. c. 5 Before 31. 

Edo. 3 C 11. the ordinary was uni verſal adminiſtrator of all the inteſ- 

tates of his dioceſe, and then they did diſtribute to the riends of 

the inteſtate as they thought convenient, and ſome to holy Church; 

and though ſince that ſtatute they have frequently claimed ſuch a * [ 629 1 
rigat, yet they were conſtantly prohibited 2. And he faid, that . ter and gf 
jurely the brother and ſiſter of the deceaſed muſt come in before the ae e re 

grandmother, and the aunt before the great-grandmother: and if granamether, _ 
2ininiftration were granted to the aunt, and they went about to and aunt nearer 
repeal it below, in order to grant it to the great-grandmother, it thangreatgrand- 
were ft to prohibit them; for by the ſtatute they are bound to . 

confine themſelves to degrees. And there are no precedents of di- 

tribution granted beyond children of brothers or ſiſters and nei- 

ther civil nor canon law, as ſuch, are of any authority in England, 

but what gives them force, is their being received and acquieſced 

under here. And ſometimes in the eccleſiaſt ical courts they prac- 

tile againſt the civil law, as in ſuits againſt pariſhioners to repair 

the church; for of common right, and by the civil law, the par- 

lo ought to do it. S 

And now this Term he delivered the opinion of the Court = Hob. 83, 
mus: „ „ a 5 


Wr ALL HOLD it clear law that this point muſt be determined Right of admi- 
by the law of the realm, and not by any civil or canon law what. 1. ftr tion to be 
lozyer. So we ſhall go upon the ancient laws and cuſtoms of 3 0 
England; and in order to that, we muſt conſider what the ancient 1,4 car 55 
lars and cuſtoms of England were before, and at the time of the eee cram 
Conqueſt. And it appears, that by the law then uſed in England, law. 
al the deſcendants of a perſon dying inteſtate had preference not 57 the old law. 
only in perſonal but allo in real eſtates; for if a man had died, wt e = 
having three ſons and a daughter, they all equally inherited his wht. 
real eſtate 5 and this appears. in Seld. Eadm. 184. Lamb Saxon female, equally. 
Law, 66. Siguis inteſtat. deceſſerit liberi ejus hercditatem aqua- inherited. 
lter di vidunto. But after the Conqueſt, the kingdom and conſtitution 
were to be new modelled; and this alteration was made in the time of In Hen 1.'5 time 


Henry the Firſt, and then the daughters were excluded if there were the <-ughters 
wer: cxclu: ed, 


males; andit was by the thirty-ſixth law of Henr;the Fir ft, vide Lamb. it there wars 
| | ; : 202, males. : 
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Hilary Term, 13. Will. 3. In B. R. 


And if dad ge 20 , 203. and then the males did-inherit all alike, eſpecially all tie 


* . 55 common ſocage men. But even then, if one had died without 
tier or mother. iſſue, and had a father or mother, the land ſhould not go to any 
collateral, but to his father or mother; aid this appears bythe law of 
Henry the Firſt, Lamb. ubi ſupra, Siguisſiue liberts deceſſerit, pater 
aut mater in hæreditatem ſuccedat, vel frater aut faror, fe pater 
et mater defit ; fo the coilateral was not to come in but upon fai- 


luie of ather or mother. And where 1. / 11. 4. this is taken 


{+ notice ofs an exploded opinion; dut te had not ſeen the laus of Henry 
S i 624 ] the Firſt then; and the Red Book in the Chequer, that * he con- 

tradicts, is very ancient, and of great authority in law. But this lau 
Between the did not continue long, but was altered between the reigns of Henry tb: 


reigns of Hen. 1. Fin and Henry the Second, and the father and mother altogether ex- 


and Hen. 2. th. - | . 2 5 
* = 8 cluded; and then the law came to be adjudged As it is to this day, that 


ther were ex land ſhould not aſcend to father or mother, but rather go to collaterals; 
cluded, and to go at. d this Appears by Glanville, lib. 7. 1, 2, 3, 4, c. —. But this al. 
to collaterals; tration was only made as to real eſtates; and perſonal eſtates were 
0 5 on 7H: left as they were; and father and mother, as to that, have prefe- 
to real cnlate. TERCE ta brother or ſiſter of the inteſtates, and all other relations 
| whatever, except the deſcendants of him; and it is plain that this 
remains ſo fill, for that nothing appears in the Books of any alte- 

ration made in this poiat: fo the law being fo then, and not being 

altered ſince, but only as to inheritance, it muſt conſequently re- 

main to ſtill; and therefore the father and mother of the inteſtate 

are to be preferred before brother and ſiſter; and by ſame parity 

of rer ſon, the grandfather and grandmother are to be preferred be- 

ore uncle and aunt. Now as to the Authenticks of Juſtinian, 

Nv. 112. c. 2. that the brother and ſiſter ſhould come in for 

diitribution with the father of the inteſtate; it is true, ſuch a la 

was made in the latter end of Fatinian's reign, and introduced 

and eſtabliſhed purſuant to the practice in the prætorian court; 

and the law there is, that if one ſhou!d dis inteſtate, his eſtate 

mould g35to his parents, excluding all others, except brother and 

fiſter ex utroque parente; but if there were no ſach brother or ſiſ- 

ter, then that it ihould go altogetber to the facher or mother; and 

by that law, only brothers and ſiſters come in for a diſtribution; 

but by the expreſs words of it all others are excluded; and the 
grandfather, and all theſe above, thould come in before any in the 

Collateral line. But I believe it will be hard to maintain that doc- 

trine nov; becauſe the ſtatute of Diſtribu: ion gives it to next a- 

kin, and the great-grandfather is not ſo near as uncle; but ſurely 

the grandfather and grandmother is nearer, bzcauic the uncle and 

nephew, of aunt and nephew, or niece, are not otherwil- akin, but 

as they derive their relation from grandfatner and grandmother; 

and per quod unumuodue eft tale, iilud eſt magis tale, and there- 

fore inzy are not now in equal degrees; and there is ſomething 

. of greater difference between them than the one's being lineal aud 
the other collateral. it may be ſaid, that this is againſt the rui? 

* 625 | Sry to 202 Ifraelite: in the 27cm chapter of Anh. ver. 8, 9, we. 
| / X | where 
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Hilary Term, 13. Will. 3. In B. R. 


where it 18 directed, that if a man dies, having no ſon, his daugh- 
ters be his heir; if there ſhould be no daughters, his brothers; if 
no brothers, his father's brothers; ſo one would think the fa- 


ther is left out on purpoſe. But in fact it was quite otherwiſe z Vide. 3. Co. 30. l. 


far notwithſtanding any omiſſion there, if one had died having no 
iſue, but had a brother and a father, the father ſhould inherit to 
his ſon; and fo is Selden e Succeſſionibus apud Hebreos, c. 12. And 
it is true, there is no mention in that law of the father, but 
by the conſtant practice the father came in before his brother, 


but the mother by that law never came in. And this caſe is not The Novels of 
within the reaſon of Fu/{inian's Novels before-mentioned; and admit Finn not in 
it were, nothing of the civil law is admitted or obligatory here in forc- in Henry 


England, quatenus it is the civil law; but if it be of any force 
here, it is becauſe it was ancien'ly received here in England; and 
this law could not be received here anciently. The books o 
Juſtinian were made between five or ſix hundred years after Chriſt, 


the Firſt's time, 
not being then 
found. s 


and were received for laws during forty years after their making, 
and practiſed in all the Eaſtern Empire; his Pandects were in La- 


tin, as the Roman law was, but the Authenticks were in Greek, 


And after Fuſtiniar the Second, and Maurice the Emperor, they 


were rejected for two hundred years till Bafitic& the Emperor, who 
laid them altogether aſide, and made a new book of his own, cal- 
kd the Baſilic& from his own name, which were in force till the 
taking of Conſtantinople by MAHoMET THE GREAT; fo that till 
the year 14.52, they were neglected in the Eaſtern Empire. In the 
year 1125, they were found by Lothaire the Second at the ſiege of 
Aaalcarr, and till then were not heard of in the Weſtern Empire; 
nor was it poſſible they could, for it was for all that time overrun 
with the Goths and Vandals. And preſently after they were found 
a Analcarr, they were ſent to the Univerſity of Boulogne to be 
taught. Vide Seld. 497. and his notes upon Forteſcue, 11, 12. and 
Dr. Duc#'s Uſe of the Civil Law, Lib. 1. c. 6. So that Henry 
the Firft beginning his reign in England in the year 1100, and 
theſe laws being found in the year 1125, could not be of force 
in Englund in his time. But this ſeems grounded upon the Feiſb 
law, though the ſaid twenty- ſeventhof Numbers may ſeem ſomewhat 
to the contrary z but in the caſe there put, the father and grand- 
father were dead. So that ſince there has been ſuch an old prac- 
lice to let in the father and grandmather, preferably * to uncle or 
aunt ; and that this is grounded upon ancient a1thority, which are 
more apparent by Boołs printed of late years; as Sir Roger Twi/- 
fen's Laws of Henry the Firſt, and the Decem Scriptores - it is 
fit there ſhould be no diverſity in this caſe. ' | 


Et fic annuente reliqua Cur, It was ruled that no mandamus 
ſhould go, SECS e 
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Hilzey Term, 13. Wal. 3. In B. k. 
Caſe 1028. The King againft Biſhop. 


On reverſal of RISHOP was outlawed for murder; and having brought z 


outlawry, {cre writ of error, he removed himſelf by habeas corpus from Ny. 


Jaan mult 80. gate; and being aſked what he had to ſay why execution ſhould not 


againſt all the ' ? a : oy l 
lords mediate de awarded againſt him, he prayed an allowance of his writ of error, 


er immediate, and it was allowed; and then he prayed a ſcire facies againſt all the 


er Attorney · ge · lords mediate and immediate; and becauſe the Term was ſo far 


neral confeis he ſpent, that he could not have it returnable till the next, the Court 


3 ok told him, that if he got THE ATTORNEY-GENERAL to confeſs that 
Ante, 544. be had no lands, &c. it would ſuffice ; and he was committed tg 
N the marſhal. | 


5. Sid. 316, 2, Salk 495. 4. Hawk. P. C. 7th edit. ch. 50. ſ. 14 page 502. 


Caſe 1029. Crow again/t Maſon. | 
A declaration of DEPT UPON A BOND. The defendant pleads in bar, as to part, 
— that after the laſt continuance he had paid fo much, which 
8 the plaintiff accepted; to which the plaintiff demurs ; and it being 
payment as to à declaration of Michaelmas Term, IT WAS ADJUDGED the whole 
part face the laſ was diſcontinued ; for the plaintiff's way had been to demur to the 
emnzonce 3 the plea, fo far as it was pleaded, as he had cauſe to do, it being after 


mo 3 the laſt continuance, and no acquittance pleaded or produced; and 
Alcontinuance. take judgment by nil dicit as to the reſt. PER. CUR. 


2. Jones, 129. Clift, 630. Moor, $71. Hob. $1. Fort. 338. 


Caſe 1030. The King again? Clerk. 


for nuſ. b - | 
el ey S T defendant guilty ; yet becaule it appeared to the Court to be 


have View. doubtful upon the evidence, and that the jury had not had the view, 
© though very proper in this caſe, they withed the parties to conſent 
to let this jury have the view, and to come to trial again; and it 
was ſo done by conſent. And this the Court did becauſe it was a 
queſtion of right, and this trial would be peremptory to the defen- 
dant. 5 5 ; 


In information JN INFORMATION for a public nuſance, the jury found the 


[627] To, 
Caſe 1031. *The King againſt Plummer. 


Several perſons JNDICTMENT FOR MURDER, and a fpecial verdict. Eight 
— 21 OS perſons having a deſign to tranſport great quantities of wool, 
an unlawful act, a We En * ; 
one fires a gun contrary to law, were with horſes laden with the ſaid wool on their 
and kills one of way towards the ſea- ſide. At twelve of tae clock at night, the 
his own party, king's officers duly app-inted, having notice thereof, in order to 
it is not murder. ſęize the wool and apprehend the ſaid eight pærſons, came and way- 
S.C. 1. Kely. laid them in a certain lane through wnith they were to pals, and 


109. hearing them coming gave the word of ſeizure; whereupon one df 


—— 151. the ſaid eight perſons, having a fuſee laden with powder and ball in 
1 Ne lis I N Y n \ Ir 
Foft. C. I. 3. his hand, fired it off, and KHE J. S. onz vi Dis own gangs Viz. one 


Caſes in C. L. 7. 


> 
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Hilary Term, 13. Will. - In B. R. 
of the ſaid eight perſons. The defendant was one of the faid eight Tu Kine 


perſons, and preſent at the diſcharging of the ſaid fuſee. » 


The queſtion was, Whether it be murder in him ? 


And Hor r, Chref Juſtice, declared, that foraſmuch as this caſe 
ſemed of very great conſequence, it had been for two Vacations 
under the conſideration of all the Judges of England, before whom 
it had been ſeveral.times argued at Ser jeants Inn, in Chancery Lane; 
and that upon very great deliberation they had all unanimouſly re- 
ſolved, that it is not murder in him. And now he openly in court 
declared the reaſons of their reſolution, to this effect: 


FixsT, It is to be conſidered, that it does not appear anywhere If it had been 
in the verdict that the perſon who did ſhoot off the fuſee did ſhoot it my bs wo 
zvinſt any of the king's officers ; for if that had been found, it had nr Ks! Ong 
deen murder in them all; but that being not found, we cannot in- cers, it had been 
tend it ; though upon the circumſtances of the.evidence, as it did murder. 
appear, there was enough for the jury to have found ſuch a verdict. 

For FIRST, they were doing an unlawful act; $ECONDLY, they 

were armed; THIRDLY, it was late at night, and the fuſee was 

diſcharged upon the word of feizing's being given; and it cannot 

be eaſily thought that it was diſcharged upon one of their own gang, 
and not againſt the king's officers, upon this evidence, and theſe 
circumſtances, But this is matter of evidence fora jury tofind the 
fact, and not for Judges to intend it here upon a ſpecial verdict; _ 

and therefore, though it Might be a good foundation for a verdict, 

it cannot be ſo for an intendment. For in a ſpecial verdict, whereby Fact itſelf mus 
my man is to be charged, or hurt, or convicted, though the jury de found, not 
find matter of evidence enough for them to find the fact, and give idence of it. 
verdict againſt him, yet if they do not find the fact, I ſay ſuch [ 628 ] 
matter, though pregnant evidence, yet it cannot be enough to im- 

power the Judge to intend the fact, or condemn him as guilty of 

it. And fo here, though there be great evidence to prove that the 

fuſee was diſcharged againſt the king's caicer ; yet becauſe it is 

poſſible it might be by chance, or other misfortune, we muſt rather 

intend it to have been fired upon ſome. other occaſion than againſt 

the king's officer. | 


SECONDLY, So there be two things to be conſidered in this caſe : 
FixsT, The fuſee's not being ſhot off againſt the king's officers, 
but rather upon ſome other account, what crime is it in him that 
diſcharged it? SECoNnDLY, If it be murder in him that did ſhoot 
It, it will be fit to be known what crime it will be in them 
wha voy preſent of his ſide, and how far they will be concerned 
10 it | | TS 
FizsT, It is plain, that he that did diſcharge it, and all the reſt, Nas oo at 
were engaged in an unlawful act and deſign ; and if he, in purſu- ſhoots, intending 
ance of that, diſcharged the fuſee, though he had not killed the perſon to kill one man, 


intended, but another, the offence would be in the ſame degree as andkils another, 


he had killed the perſon he intended to kill, Yide Dy. 128. pl. 16. it is murder. 
| TO Crompt, 
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Hilary Term, 13. Will. 3. In B. R. 


Tux Kine Crompt. 101. Pl. 474. 9. Co. 91. Now then, ſince we cannet 
agenff take it for granted that he did diſcharge this ſuſee againſt any of 
PrumMEs. 1 5 5 j i mo the 
| :ng's officers, or other perſon, what offence will this act be in him 
that did it ? And, as it does appear, it can be no more than men. 
Naughter in him. And here it was doubted by ſome, whether ir 
might not be intended that he did it by accident. 


 Inirditment of But per HoLT, Chief Frſtice, That cannct be intended; for 


e though, in an indictment of manſlaughter, it be neceſſary to ſay thy 
ky it done vo- ff tas done voluntarily, yet it is not neceſſary it ſhould be ſo found 
turtarily ; yet if in a ſpecial verdict ; tor if it be found that he did the act, without 
the act be found, any more, it muſt be underſtood that he did it voluntarily, as it i 
i ſhali be in- laid in the indictment, if the contrary do not appear; for man is 2 
= gy —_ free agent, and what he does muſt be intended to be done voluntz- 
ws g by — rily, if the contrary does not appear. And in all cafes where a man 
ree agent. is indicted of murder or manſlaughter, if it appear on evidence that 
the fact was done by misfortune, it muſt be fo found ſpecially by the 

fury. And if it be not fo found ſpecially, but that he killed gene- 

rally, it muſt be intended that he did it with his will, And conſe. 

quently it muſt be intended, that this act in queſtion was done t. 
lLluntarih, and therefore, as the caſe is, it muſt be manſlaughter, 
[629 } * But ſuppoſe it had been found by the jury, that the man who 
diichargei the fuſee did it of malice prepenſe, and thereby one of his 

| gang is killed, it could not affect any of the reſt, as this caie is; 
In general, if for though they are all ngaged in an unlawful act and deſign, and 


| twoare engaged that the general notion be, that wnen two are engaged in an un- 


— 1 i 1 a | . E 3 8 8 
* e lawful act, and that by the act of one a man js killed, it will be mur- 


is killed by one, der in the other; though he has done nothing, yet his being origi- 

the other is guil- nally engaged in the unlawful act, it makes aim guilty of murder, 

ty of murder. And this, it is true, is a general received opinion, but it has ſeveral 
qualifications and limitations. | WS 

But to make it FirsT, io make one an abettor in ſuch a caſe, it is neceſſary 

fo, he ſhould he ſhould know of the malicious deſign, that is, that it was unlaw. 

_ ful; for if de be ignorant of the deſign, though he be engaged in 

different from the unlawful act foreign from the deſign, he thall not be guilty of 

that engaged in, murder: for it is poffible, that if divers perſons be engaged in an 

elle it is rot unlawful act, that one of them may have a particular malice againſt 

murder. another of them, and the reſt know nothing of it; and his taking 

the opportunity of putting that malice in execution, when he and 

others are engaged in an unlawful act, cannot make the reſt guilty; 

for it would be extremely hard to make any of the reſt an abettortoz 

collateral act, to the malice whereof they were no way privy. Vit 

14. Fac. Fate, tit. Murder,” pl. 101. Cromp. 23. A, has 

A. bas malice to malice to B. and engages in a duel with him; C. a ſtranger comes 


B.; C. a ſtran- by chance, and ſides with A. and A. kills B. this is murder in 4 


ger comes n and C. who was preſent abetting and aſſiſting, is only guilty of 


chance, and fides | 
1 weil manſlaughter : Why? Becauſe he came there of a ſudden, and 
kills H. it is not knew nothing of the premeditated malice: fo, though it was not 


murder in C. warrantable for him to meddle in the quarrel, yet becauſe of his 


à Com- 


igaorance of the malice he was only guilty of the maaſlaughter. If 
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\ company of thieves go upon a deſign to rob a houſe, or ta rob on If thieves go to 


Fa the highway, and two of them quarrel, and one kills the other, and we ET 
im bat there was no malice prepenſe, but a ſudden quarrel, it is only them is Kille , 
Ne manſlaughter in him, and no crime at all in his companions, though jt is rot murder 
it they were all engaged in an uniawful act. And he quoted a caſe in the reſt. ; 
which happened on evidence at THE OLD BAILEY, in December 1 
16544. The ſecretary of ſtate made his warrant to apprehend divers v 
fo uſpeted perſons, directed to the meſſengers; the meſſengers, Þ 
hat having notice of their being in ſuch a houtz, took ſeveral ſoldiers | | 
nd with them to aſũſt them to apprehend the ſaid perſons, but took no , Goa 7 1 
_ civil officer with them, neither did they make any demand to have [ 53 [| 
bo the door open, as they ought by law to do, but broke * open the Perſons joined 1 
$ 2 door; and when they had broke open the door, ſome of the ſoldiers to break open a i 
of fell a-plundering, and ftole away ſome goods; and the queſtion 4 warns | 
an ws, Whether this was felony in them all? That they were all wane ] 
5 engaged in an unlawful act is plain, for they could not juſtify break- it is not r e. 


ing a man's houſe, without making demand firſt; and in that caſe, in ali, becauſe 
dl thoſe who were not guilty of the ſtealing were acquitted, not- they did not 
withſtanding their being originally engaged in one unlawful act af conv eg 
breaking the door; and ihe reaſon was, becauſe they knew not of 

any ſuch intent, but it was a chance opportunity of ſtealing, where- 

upon ſome of them did lay hands (). 


SECONDLY, The act of one, whereby death doth enſue, muſt The act of one, 
be in purſuance of the original unlawful act. Now in the prin- whereby death 
cipal caſe, it does not appear that J. S. was Filled in purſuance of ee. e e 
tie original uniawjul act, but that another took this opportunity to 3 N 
kill him. Divers come to hunt in a park, and the keeper comes j,yful pen 
and commands them to ſtand, and would arteft one of them, and vide Sav. 62. 
tiey refit, and one of them in the ſcuffle kills the other, it is mur- 
&r in them all, becauſe they were doing an unlawful act, and would 
7 not ſtand but reſiſted, and in purſuance of taat unlawtul act a man 

was killed. 2. Rl. Rep. 120. Puim. 30. and the Lerd Dacre's | | 
Caſe (b). But if divers had come into a park to hunt, Wwaere If ſeveral go in- 
f they have no right to hunt, and immediately after two of them pars 1 
8 quarrel, and one of them kills the ctaer, it is only manſlaughter in ons = 
him that kills, and no offence in the ref, becauſe the killing was n one 
6 
l 


4 ev panes 1 i ro a 


who pu * (nc YG wo 


a we ari, . 


2 


tes > 
44.8% 


* 


"we ta. 24 


NA et 1 iD 


* TON ; way 2 1 2 - j — 1 : 
TTT , n 


ay 94 
eee 


not in purſuance of the unlawful act that they were all engaged in. is killed, it is 
And it might be in this caſe, that he that did Kill F. S. had a pri- only manſlaugh- 
vate grudge to him, and tooł this opportunity of putting it in exe- ap. becaule = 
| cution; and there was ſome evidence, that the man that killed J. S. in ab of 
ere did ſuſpect him to have ciſcovered the deſign, and thereupon the unlawful de- 
killed him; and this perhaps the rett knew nothing of; and it figa. 

would be very ſevere that they, who were not privy to that malice, 

ſhould be guilty, if the knowledge of this malice lay hid in the 

breaſt of him who did the act. Wherever divers are concerned in where divers 
a riot, or other unlawful act, and in carrying it on one is killed, are concerned in 


though it be by chance, it will be murder in all. Dy. 128. Divers ariet, and one is 
| killed, it wil: be 


{a} See Rex v. Hodgſon and Others, (5) 1. Hale, 439. 443. 445. Foſtet's mu der in all. 
Lale in Crown Law, 6. C L. 354+ | f 
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| Hilary Term, 13. Will. 3. In B. R. 


Tur King perſons came to force away goods out of a man's houſe, by eclour 
> S of an authority of THE LORD ADMIRAL, and would break into 
PENNE" the houſe, and a woman, who was coming out of the houſe, was 
killed by a ſtone flung by one of the aggreſſors at one of thoſe that 
8 made oppoſitien ; and it was murder in them all by the better opi. 
* [ 631 J nion; and we all hold the law to be ſo: * and in the end of that cafe 
this cafe is put: A and C. are fighting a duel, and B. comes to 
part them, A. kills B. it is agreed to be murder in A. and ſome 
| held it to be ſo in C. too, though he did nothing; but the better 
opinion is, that it is not murder in C. though he wes preſent doing 
an unlawful act; but he did not oppoſe B. as A. did, and killed B. 
becauſe he would not let him kill another; and yet in that caſe C 
Had as much a murderous intent as A. had, though not to kill B.; 
for A. and C. had a reciprocal malice againſt one another. 


The untawfol TRE THIRD QUALIFICATION to the rule is, that the unlawfyl 
a& ought to be act cught to be deliberate; for if it be done of a ſudden, the death 
endete. occaſioned by purſuance of it will not amount to murder: as ſup. 
poſe a ſudden quarrel happens between ſeveral perſons, whereby the 
peace is broke, and a conſtable comes to part them, and they con- 
| tigue on for a time, and will not obey the conſtable, and the eon- | 
If on a fray con · {table is killed in the fray ; yet if they did not know that he was 2 
Aale is killed in conſtable, and that he came to keep the peace, ſo that they night 
the execution of take notice of the occaſion of his cominy, it wiil be but manſlaugh- 
BY es Ter ter in him that kills, and no offence in the reſt. And fo it was re- 
A conſtable, it is folved at THE OLD BAILEY, at the ſellions after Hilary Term, in 
not murder. the nineteenth year of Charles the Seca::t, in one 7 homſon's Cate : 
He and his wife fell out, and were figzuting; the lanclord where 
they locged came to part them, and to keep the peace; Then, 
with great force, took him and flung him upon an iron bar that 
ſtood in the chimney, and broke bis rib, wherecf he died; and it 
was held to be but manſlaughter, becauſe, that though he was doing 
an unlawtui act, and that the landlord, or any other, had as much 
authority to keep the peace as if he actually were a conſtable; and 
the kling of one who comes to command the peace, though he be 
If a perfon who no conttable, is as much murder as to kill a conſtable; and that if ge 
geclares He had declared that he was come to keep the peace, and commanded | 
comes to Keep them to keep the peace, whereby they might take notice of tie 
. eee F his coming, and notwithſtanding that they had killed him 
ke, tis murder. Caute of his coming, and notwithitanaing ti y ha im, 
| it weuld be murder; yet this not being io, it was only manflaugh. 
If in a deuberate ter, becauſe me original quarrel was fudden, But if it had been 2 
riot, without qeliberate riot, whether he knew him to be a conſtable or not, ot 
ſuchcechration, that he came to keep the peace or not, if he kill anybody whatever 
it is murder it 2 3 | Te : 5 555 
the man be kil- that reiifts him, it will be murder in him, and all that join with him 
led. in the deliberate act. 2. Rs, Kep. 400. in an appeal of murder by 
3 Clement againſt Blunt the cale was, A. and B. quarrel about a cog 
5 32 which I. nad promiſed to B. but afterwards * refuſed to give him; 
upon which B. gocs home for his ſword, and comes back to the 
jace where A. wes, and underſtanding that he was gone home, he 
follows him home, and demands the dog, and would come * 
Oule 
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Hilary Term, 13. Will. 3. In B. R. 
douſe to ſearch for the dog, and A. refuſes him entrance, and the Taz Kine 
other preſſes in, and being oppoſed in the ſcufile kills A.; and it was 5 againſt 
held here at the Bar to be only manſlaughter z yet B. was doing an wann 
unlawful act, viz. entering into a man's houſe againſt his will; 
and 4. was killed in purſuance of ſuth unlawful act; and the only 
reaſon of that reſolution muſt be, becauſe the unlawful act in which 

B. was concerned was a ſudden one, and without deliberation. 
And Hale's PI. Cor. 51. 57. inſiſts very much upon it, that the 
unlareful act muſt be with deliberation, otherwiſe the killing can» 
not be murder. Th 


In THE FOURTH PLACE, As the unlawful act ought to be The deliberate 
with deliberation, ſo it ought to do hurt to ſomebody, either imme. 3X ought to be 
diately or conſequentially, otherwiſe the killing will not be murder. eee, * 
Dalt. 218. Br. Cor. 171. Stamf. 40. Hale, 51. 57. that the 55 
unlawful act muſt be deliberate, and mediately or immediately 
tending to hurt ſomebody. A man goes to ſhoot a deer in another 
man's park, and the arrow ſtriking againſt a tree glances and kills 
2 man, it can be no more than manſlaughter ; though 3. In. 56, 

57. be to the contrary, becaule it is an unlawful act, 


In THE FIFTH PLACE, It is fit to be known, in relation to that If it Wes 
rule, that it mult be a deliberate unlawful act, tending, mediately or intent to do 2 
immediately, to the hurt of ſome perſon : what if it do not tend to felonious act, 
hurt any perſon ? yet if it be unlawful it will be manſlaughter. though not a- 
Again, though it be not with deſign to hurt any perſon, yet if it be Biaſt a perſos, 
ſucn an unlawful act as is felony, or carried on with a felonious _ er. 
intent, and in purſuance of ſuch act a man is killed, ſuch killing is 
murder, not only in him by whoſe hand the perſon falls, but alſo in 
al thoſe concerned in the felonious intent. As if divers agree to 
rob a houſe, and ſome of them are placed in a paſſage leading to the 
houſe to watch for the reſt, and the others go to rob the houſe, and 
z perſon happens to come by, who is ſtopped by thoſe placed in the 
pallage, and in the ſcuffle 1s killed by one of them, and no robbery 
committed, yet this will be murder in all thoſe that were by then, 
and licewiſe in all thoſe that went to rob the houſe, and were not 
actually preſent. 3. It. 56. A man goes to ſhoot another man's 
den, and chances to kill a man, it is murder, ſays the Book; but 
that muſt be intended that he * ſhot the hen with intent to ſteal ® [ 6 33 ] 
it; and then, becauſe a felonious intent was at bottom, it will be += 
murder, otherwiſe that caſe cannot be law. | 


So firſt wE ALL AGREE, That though the perſon that ſhot off 
tais fuſee did it with intent to kill J. S. out of a premeditated 
malice he had againſt him, yet ſuch as did not know of ſuch de- 
ign, though preſent at the time, and engaged in an unlawful act 
with him that did diſcharge the fuſee, cannot be guilty of murder. 


SECONDLY, WE ALL AGREE, That if it were found that the 
fuſce had been diſcharged in oppoſition to, or againſt any of the 
_ officers, and thereby the ſaid J. S. is killed, it would be 

Vol. XII. Tet top murder 
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Hilary Term, 13. Will. 3. In B. R. 
Tur 3 murder in them all; ſo that being not found, we cannot intend 
again — N | 1 Rs 
PLUMMER, ie 


Therefore the priſoner muſt be acquitted (a). 


(a) See Mr. Juſtice Foſter's Obſervations on this caſe, Foſter's C. L. 351 352. 


Caſe 1032. The Pariſh of Godſtone againſt The Pariſh of Eat 


| Grinſtone. 
A refpondent AN ORDER OF TWO JU-TICES for the removal of a poor perſon 
pariſh, on an or- was quaſhed at the quarter- ſeſſions; and before the poor per- 


der of removal 


being 'quathed ſon came back, the parith, whoſe order was quaſhed, made a new 
5 4 - OM) 

cannot remove Order to fix him in another place. ? 

the pauper again | 9 | 

nes ply re. And per CURA, It cannot be good, becaufe a new order 

turned. ought not to be made till the party were come back; and if that 


order had been confirmed here, it would not make it good, becauſe 
it was merely void. | 


Caſe 1033. | Anonymous. 
Money brought WIN moved to bring fo much money into court, to have it 


into court, ſtruck out of the declaration. Now the courſe is, upon 
bringing money into court, to pay coſts ſo far, if the plaintif will 

take it out (a); but if it be ſuch an action in which the defendant 

may plead tender in bar of coſts, and that the plaintif, to ouſt him 

of that benefit, would reply a ſpecial capias teſt. of a Term entece- 

dent to the principal; all this may be opened and iettled on mo- 

tion. PER CUurIan. | [2 | 


{«) See Anonymous, ante, 6rg. - 


* [634 ] . 

Caſe 1034. EO Clifton againſt Wells. 
Wok © CTION Fox raESE worRDs, Thou art a pocky whore, and 
« Thou art a &« carrieſt the pox along with you.” And to maintain it theſe 


*pockywhore,” cafes were urged, 1. Sid. 224. 2. Sid. 5. 2. Cre. 430. I. Rs. 


N WS Ab. 67. per totam pag. Dalton, 159. 
. — 


N N Horr, Chief Juſtice. * No difference between theſe words 
+ 3 43- and thoſe others, „He has got the pox by a yeilow-naired wench 
Cro. Jac. —_ Moor fields and ſurely to fay that a woman is ** a pocky | 
Cro. Elz. 29. whore“ is that ſhe is pocky, guatenus ſhe is a whore; and to ſay 
648. 878. that ſhe ca: ries the pox along with her makes it ſtronger; and 
Latch, 2. actions for words are to be encouraged, for it is a great means to 
Carth. 55. preſerve the peace; and any one will underſtand theſe words to be 
Palm. 64. meant of the French pox. EE | 


1. Com. Dig. | as 
. A, Judgment for the plaintiff. 


6 Defamation” 
(D. 29). (F. z 13. 
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Jones againſt Sweetapple. | Cafe 1035. 
PRROR of a judgment in debt upon a bond in the common Frxor cannot be 
E loa M aſſigned of a 
. : . bond taken for 
appearance, that 


The error aſſigned was, that it was a bond for appearance taken „ 
by the plaintiff colore offictt ; and it was no where ſaid, that the t be Sie ans 
olaintiZ was a ſheriff, but only that he took the bond “ per nomen wicecom. for be 


& gicecem.“ might have 
OS es PR | pleaded the ſta - 
HorT, Chief Fuſtice, Then you ſhould have pleaded the ſta- tute. 
tute (47, and that matter; a3d now you are too late. 2. ones, 138. 
| : 2. Mod. 304. 


And judgment was affirmed (6). 


(a) 23. Hen 6. c. o. But it is at (5) See Lavender v. Oakes, 2. Stra. 
length ſettled, that this is a public ſtatute, 893. and Rogers v. Reeves; 1. Term 
and therefore it need not now be pleaded, Rep. 418. to 422. 
Samuel v. Evan, 2. Term Rep. 569. | 


The King againſt Croſſe. Caſe 1036. 
AN INDICTMENT was for & m:/demeanor for buying ſtolen goods, A fact made fe. ' 
knowing them to be ſtolen ; and a verdict for the king. arg 3 


Ir was MOVED in arreſt of judgment, that the offence was a miſdemeanor, 
f:lony by a late Ratute made in the time of the king and queen (a, o © , 14 
and therefore it was not punithable as a miſdemeanor. Ray. 711. 


And PER CURIAM, Before that ſtatute, buying of ſtolen goods, C. Trem. 236. 
knowing them to be ſtolen, was only evidence of the party's being 
acceſſary before; but by this ſtatute ſuch buying is made fe- 
lony (a). 5 8 n 

And jedgment was arreſted, 


(a) 3. 91 & ary. c. 9. Bur xorr, NOTE, This is now remedied by an act of 
This ſtatute provides only to make fuch patliament of this queen's. See 1. Anne, 
3 are acceſſaries after guilty of felony. c. 29. ſ. 2. and 5. Anne, c. 31. ſ. 6. Nor E 
Ard ſuppoſe one ſets another to be rod · t former edition. See 1. Hawk. P. C. ch. 47. 
bed, fo that he is acceſſary before, yet p. 409. Rex v. Pollard, 8. Mod. 264. 
be iʒ not to be made a felon till conviction Rex v. Wilkes, Caſes C. L. 98. Rex v. 
ot the principal; and if tue principal he Baxter, 5 Term Rep. 83. 4. Hawk. 
rimitted to his clergy, he ſhall be diſ- P. C. ch. 29. ſ. 44. Foſter's Cro. Law, 
czarged, that is, ſuch acceſſary ſhall. Bur 374. | IE. 


. 
3 
i 
7 
; 
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Anonymous. i 
PER CURIAM. It was agreed that the tipſtaffs are the mar- Tipſtaffs are 
ſhal's oficers, and he ought to have the putting of them in coo: offi. 


nd the cuſtody of the tipſtaff is the cuſtody of the * marſhal. And 1 


it is abſolutely neceſſary to charge the marſhal in debt for eſcape, 6 [ 635 } 
dat he haye notice of the party's being charged in execution. Ante, 383. 
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Hilary Term, 13. Will. 3. In B. R. 


plaintiff; and moved this in arreſt of judgment; and judgment 
__ _ thereupon arreſted, 


Caſe 1039. | Roſwell again? Prior. 


1 AN ACTION oN THE CASE for the continuance of a nuſince by 
years etet a a leſſee for years againſt the def.ndant, who had been alſo 2 
nuſance, for leſſee for years of the place where the nuſance ſtood. 


which damages : ; ; LE 
are recovered, Upon a ſpecial verdict THE CASE was, the defendant being poſ- 


and the nuſance ſeſſed for years of a piece of ground adjoining to an ancient meſ- 
is continued in ſuage, with antient lights Cg), wherect the plaintiff was poſſeſſed 
gn gers for years, erected a houſe thereupon, whereby the plaintiffs ſaid 
for the contmnu- lights were ſtopped, for which the plaintiff brought a former action, 
ance of it may and recovered damages ; after which the defendant granted over 
be againſt either. the ground with the nuſance to anotl:er; and after the plaintiff 
S. C. ante, 225. brought this action againit the defendant for the continuance of 
S. O. 6. Mod. that nuſance. | | 


116. 5 | N 
S. C. 2. Salk And, Whether it lay? was the queſtion, which was often 


459- argued : FIRST, By Noa THEY for the plaintiff and BRUTHE- 
S. C. Comb. r the defendant; SECONDLY, By DARNEL, Serjeant 

ati. RICK for the defendant ; SE » By NEL, Serjeant, for 
S. C. Carth. 454. The plaintiff, and S1R B. SHowERs for the defendant ; and, 
S. C. Holt, 500. LASTLY, By WILLIAMS for the plaintiff, and WELLS fir the 
S. C. 7. Ld.Ray. defendant. 85 PT | 

2. 713. : | 

80. Lilly' And for the plaintiff ir was URGED, FIRST, There can be no 
Ent. 81. 516. remedy by aſſize or gued permittat againſt the defendant or his 
7. Vent. 237- affignee, becauſe they have but an intereſt for years, and the plain- 
. e eg tiff has a wrong done him, and ought to have ſome remedy; and 


* that only can be by an action upon his caſe; and againſt whom 


ſhall he have it? Surely here it is material who erected the nuſance, 
for that is the original tort and ground of the action, for cauſa cauſs 
eft cauſa cauſati; and by the erection he is become liable to the 
plaintiff for all the conſequential damages happening to him by 
means of ſuch tortious erection; and his granting it over to ano- 
ther is ſo far from excuſing him, that it ſeems to aggravate againſt 
him, for thereby he ſeems to perpetuate the wrong, for he puts it 
out of his own power to abate it, and likewiſe raiſes himſelf a profi 
from it by inhancing his rent, and putting it by contract into the 
* hands of another, who cannot juſtify to abate it without com- 
*[ 636] mitting waſte. And the erector, by this act of his, would be ar 
ſwerable clearly for all conſequential damages, if he had ns 


() See 8 C. 6. Mod. 116. 
oy 9 705 afgnes 
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againſt him for a wrong, by putting a farther difnculty upon him 


of the rain is a new nuſance, and where the nuſance at firſt daſh has 


- 


Hilary Term, 13. Will. 3. In B. R. 


' a fNened over; and it were moſt unreaſonable that it ſhould be in Roswery, 


againſt 


his power to do wrong, and a continuing wrong, and have it in his Pk10R 


rower to chooſe perſons againſt whom the party wronged ſhall have 
remedy, and thereby clear himſelf. If one is executor of his own St Walker's 
wrong, and after take out adminiſtration, he ſhall not thereby ſo 

purge the wrong, ſo as to deprive a creditor of the liberty of charg= 

ing him as executor of his own wrong; ergo a fertiori here. In 

Penruddock's Caſe (a), a quid permittat lies againſt the erector of , . 
2 nuſance without any requeſt made, but not againſt alienee with- lies againſt the 
out requeſt. 2. Cro. 373. in point, that an action lies againſt the ercRor of a nu- 
ſeſlor for a nuſance continued by his leflee, it being erected by him, ſance without 
Vide 3. Cro. 191. He that is hurt by a nuſance, though long after requalt, "my 38 


71. - : . a ainſt ali 
the doing the act that occaſions it, ſhall have his action againſt him dme. 15 ee 


that does ſuch act. 2. Ro. Abr. 137. 2. Leo. 153. 3. Leo. 174. ſary. 


The plaintiff's remedy is of neceſſity againſt the defendant or his 1. vent. 48. 
afignee z it will not lie againſt the aſſignee without notice and re- 1. Mod. 27, 
queſt, and that muſt be perſonal ; and that will ſtill be more abſurd 
to favour a wrong- doer, fo far as to diſcharge himſelf of a remedy 


to whom he has done the wrong. Beſides, it is doubtful whether 
the action would lie againſt the under-leſſee; and if it does not, 
ſurely it will lie againſt the leſſor; for it will not be ſaid, that by the 
grant over the plaintiff ſhall be deprived of all remedy. Vide 3. Cre. 
520. that the action would not lie againſt the aſſignee of land | 
whereon there is a nuſance. 1. Ra. Rep. 320. And as to that Nuſance conti- 
ze diverſity was remembered, when the continuance occaſions a _ nuſance, 
new n::{ance, as in cafe of a penthouſe, where every new dropping pong. OY 
done all the miſchief it can; in the firſt caſe action will lie againſt 

the aſſignee, but not in the other. 2. Cro. 373. 555. And the 

caſe in 11. Co. $1. was ſtrongly urged : Diſſeiſor makes a feoffment 

over, diſſeiſee re-enters, he ſhall recover damages for the mean 

profits againſt the diſſeiſor, though the feoffee took them; and ſo is 

Hob. 98.; and that was ſaid to be a ſtronger caſe than the principal 

caſe now in queſtion. 


Of the other fide IT WAS SAID, that this 2Rion either lay againſt | 


aflignee alone, or at Ileaft it ought to be brought againſt him 


* and the aſſignor jointly ; for it being for the continuance only, , 
and that after affignment over; and to make the aſſignor anſwer [ 637 ] 
damages in ſuch caſe were to charge him for a nuſance in a place 
which is not his: and as the aſſignee has the ſole advantage of the 
eontinuing, ſo he ought to be charged with the difadvantages like- 
wife ; and for this were quoted 2. Cre. 55 8. F. N. B. 124. H. J. 


Before the ſtatute of Weſiminſter the Second, c. 24. aflize of pepore Wl - 

— . 4 4 dy x 2 „ So 
nuſance lay not againſt erector of a nuſance after granting over the 24. affize of nu- 
rechold; and the only remedy was by guod permittat, and that lay fance lay not a- 
only againſt the alienee. 2. A,. 495: And the alienee alone . crector of 
dught to anſwer for damages in an action on the caſe, as he ſhould nuſance after af. 


fignment. 
(a) 5. Co. 101. 2, 
1 in 
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Hilary Term, 13. Will. 3. In B. R. 


Roswzrr in a 979d permittat, or at leaſt it ought to be brought againſt ther 


48a 
Pz208. 


both; as if two coparceners commit a nuſance, and one of them 
dies, the aſſize or quod per mittat muſt be brought againſt the ſurviy- 
ing aunt, and the heir of the other. 2. 7:7. 400. 


The reaſon of a remedy for a nuſance is becauſe of the maxim, 
fic utere tuo ut alteri non noceas ; and here the thing which occa- 


ſions the wrong is not the defendant's ; all that the defendant gig 


was to erect, and for that damages have already been recovered 


againſt him, and ſince he has done no nufance; fer the erection 


cannot be faid a continuance, no more than the continuance to-day - 


can be a continuance to-morrow. | 


This were to puniſh one for what he cannot redreſs; for he can- 
not juſtify the abating this nuſanee. And this caſe was put by them: 


If a man does falſly impriſon another, and afterwards the impri- 


ſonment is continued at other people's contrivance, the firſt wrong- 
doer ſhall not anſwer for that in damages, cujus contrarium verum 


e/, if he were not diſcharged of the firſt impriſonment. 


He ought to anſwer damages for the continuance who ought ta 
abate it ; and at common law the alienee in cafe of freehold ought 
to abate, for the quod permittat lies againſt him alone; ergo he alone 
ought to anſwer damages upon an action upon the cale ; and the 
fame reaſon holds in caſe of leaſe for years. The continuance is 
the wrong complained of, and the fole foundation of the action; 
and the only material queſtion is, By whom it is continued? And 


ſurely that muſt be the occupier. And daniages ought to be reco- 


vered againtt him for waoſe benefit it ſtands, and that is the occu- 


pier. And as the writ of a demandant is altered by an alienation, 


to may his remedy for damages. If one throw a log over a private 


way * which A. has over his land, andafterwards alien, will an action 
lie againſt him for the continuance of this log thwart tue way in the 
hand of the alience? Or if a man build a cottagg, witnout allotting 
fo many acres of ground to it, and then grants it over, will action 
Le for the continuance of it? | 


Erectiag and continuance are ſeveral cfences, and every day's 
continuance ot the nufance is a new nuſance; for it is the pollcfion 
and uſage of this nufance, to the damage of another, 15 tae Cauſe of 
the action, and that is done by the aſhgnee. And if the defendant 
be anſwerable for this nuſance, by the fame reaſon his heir would, 
if this were a leaſe out of the inheritance; for he might abate it a 
vrell as the deſcendant, and he would be advantaged by it, by increaſe 
of the rent. 15 5 5 FE 


There is a diverſity between an act that is in itſelf a direct wrong 


to another, and an act in itſelf lawful, but conſequentially injurious 
to another. The caſe of difſeiizn before put is of the firſt fort, and 
therefore the diſſeiſor, by making a feoffment ever, is not quit oi 
anſwering tae mean profits ; for etherwife the diſſeiſee would be 
without rencoy, for he has none againſt the feoffee, who is 5 by 


1 


— 
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title, and has done no wrong to him. But the doing the thing on Reswerre. 

one's own ſoil is primarily and directly no wrong to another, but 77“ 
> , v the eff. PRES 5 Prox. 

may be ſo conſcquentially by the effects of it; and for this vide 

1. Rell. Rep. 393. One ſet up poles in his own ground in order to 

build a houſe, which when, erected would be a nuſance to another, 

he cannot abate them to prevent the nuſance; and if a treſpaſſer 

builds a nuſance upon my ſoil, and I never ule it, guere whether 

the other has any other remedy than by abating it. And here the 

plaintiff has his remedy againſt the aſſignee for the continuance, ſo 

there is no neceſſity to give him ane againſt the aſſignor; and the 

neceſſity is the reaſon of the caſe of the diſſeiſin ſo much inſiſted 


on. | 


It is true, one ſhall not transfer his wrong over to another, ſo as 
to diſcharge himſelf; and that is alſo a reaſon of the caſe of diſſeiſin 
before put. But here the erecting the houſe is not in itſelfa torti- 
ous act, but becomes ſo only ab efeFu. And here is a recovery 
againſt the defendant already for the tort ariſing from the erecting, 
and thereby the erecting is altogether become lawful; for the reco- 
very is a recompence for the wrong, and gives the wrong-doer a 
right to that which before was wrongful : as if A. takes away the | 
horſe of B. for which he recovers * damages, the property of the“ [ 639 } 
. horſe is thereby veſted in A4. And if in this caſe the afignee had 
aſſigned over, Weuld an action lie againſt him for the continuance 
after ? If it would not, there 1s no reaſon it ſhould in this caſe, for 
the original tort is here purged by the recovery. | 


Pex CURIAM. A quod permittat mult be brought againft the A quod permittar 
2lienec, becauſe in its nature it muſt be brought againſt him that is can only be 
tenant to the freehold. An affize of nuſance mult be againſt the brought againſt 
alienor and alienee; but if the alienee dies, the party muſt have a as e wy 
writ of entry in the per, and not an aſſize. And ſurely this action is r ee 
well brought againſt the erector, for before his aſſignment over he 4 gion may be 
was liable for all conſequential damages; and it ſhall not be in his brought againſt 
power to diſcharge himſelf by granting it over; and more eſpecially the erector, he 
here, where he grants over, reſerving rent, whereby he agrees with thereby We 
tie grantee that the nuſance ſhould continue, and nas a recompence, =. . 3 
iz. the rent, for the ſame; for ſurely when one eredis a nuſance, mages, which he 
and grants it over in that manner, he is a continuor with a witneſs. cannot purge by 
And ſuppoſe in this caſe the leſſor or aſſignor had been ſeiſed in fee, aſſignment o- 
and had erected this nuſance, and then infeoffed another over, he Ver. 
had conveyed this as a nuſance, and cauſa cauſæ e/t cauſa cauſati. 

And if a wrong-doer conveys his wrong over to another, whereby 
he puts it out of his power to redreſs it, he ought to anſwer for it. 
And whereasit is objected, that the tort of erecting is purged by the 

recovery for the erecting, that is not ſo, for then the erector might 
lawfully continue the nuſance; but if the nuſance continue after a gion will lie 
recovery for the erection, ſuch continuance will be ſuch a nufance for continuance 
as a new action will lie for: and the putting it out of one's power of a nuſance. 
to abate a nuſance 1s as great a tort as not to abate it when it is in vide 2. Cro. 
Jour power ta do it. And it is a fundamental principle in law and 232 
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Hilary Term, 13. Will. 3. In B. R. 


He bo does the reaſon, that he that does the firſt wrong ſhall anſwer for all Conſe. 
firſt wrong ſhall quential damages; and here the original erection does influence the 
_— =O continuance, and it remains a cor.tinuance from the very erection 
e and by the erection, till it be abated. And the caſe of the diſſeiſer 

| and diſſeiſee is full in the point; for what makes the diſſeiſor liable 

for damages when the lands were in the hands of his feoffee but the 

original tort ?. And in caſe of diſſeiſin, treſpaſs does not lie for the 

profits till re-entry ; and by the re-entry, though it be upon the 

Fourth or fifth feoffee, the difſeifin is purges, and whoever continues 

in after is a new treſpaſſer; and for continuing in after ſuch entr , 

[640 ] damages ſhall be recovered againſt the * feoffee; for the diſſeiſin by 

his re- entry was purged, and the title by which the feoffee was in 

is defeated, and the feoffee continuing in after is a treſpaſſer, or 

diſſeiſor, as the diſſeiſee pleaſes. And the diſtinction, that the 

| building is not merely a nuſance, is very metaphyſical. Ttis true, 

5 | if you abſtract the building from the hurt that it occaſians to the 
- neighbour, it is no nuſance; but ſurely the building a houſe, which 
is a nuſance, is a malum in je, for one muſt ule his own fo as not to 

hurt another ; and theſe lights being antient, the plaintiff has 25 

much right to them as the defendant has to the land; and his uſer 

of the land is reitraincd by the intereit the plaintiff has in his 


a, 


lights. 3 

NorTE : It was farther ſaid by BE Cour, that if one take; 
another priſoner by wrong, and then turns him over to another offi- 
cer, who detains him, the firſt taker ſhall anſwer fer all the conſe- 
quential damages. But if this action here were brought by an 
alicnee of the land, to which the nuſance was, againſt the erector, 
and erection had been before any eſtate in the alienee, the queition 
would be greater, becauſe the erector never did any wrong to the 
alienee. But here they agreed to give judgment for the plaintiff, 


Nor: Hor r, Chief Fuftice, ſaid, in the debate of this caſe, that 
he was not ſatisfied with the cafe of Rippon v. Bowls (a). 
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Whether it be FIRST, That it would be waſte in the leſſee to abate the nu- 
waſte in alienee inc. | : 75 | 
to abate a nuv- | | 
ſance. S8 xp, Incaſe it were, that therefore an action would not 
Theugh action lie againſt him for the continuance of it; for it was the lellee's 
lies againit ei- fault to contract for an intereſt in land on which there is a nuſance. 
ther, hall be Zut the action lying againſt the lefice is no reaſon why it ſhould 
_—__ lic againſt the leſſor, for the party ſhall have but one ſatisfac- 
Von. tion; for, the plaintiff having his election againſt which of them 
to bring it, by commencing it againtt one has determined his elec- 
tion: as if one may bring trover againſt two jointly or ſeverally, 
and he brings it againſt one, and has damages once aſcertained, de 
is for ever barred againſt the other; and ſo it is in battery. 


(%) Cro. Jac. 373. 
2 Fic 
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*[ 641 ] 


Finch 9g4izft Harris. Caſe 1049, 
PROMINEEIGN was moved for to ſtay a ſuit in the ſpiritual Though. dona- 
court, againſt a clerk in orders, for preaching without a licence, 3 
upon ſuggeſtion, that there is a chapel donative within ſuch a naty's juriſdie- 
ariſh, four miles diſtant from the & mother church, and that it is tion, the clerk 
conſecrated; and that this ſuit below is for preaching there; ſo of it is not, Who 
the ordinary has nothing to do with it; and the deſign of this libel max be puniſhy 
is to bring in queſtion whether this be a donative or a chapel of Eby Cores 


tic cenſures, but 
cale, 


| not to depriva- 
3 : . o p ti * 
But PER CUriam, None can preach without licence of tbe 


ordinary (a), whoſe cure it is to prevent hereſies and ſchiſms in his Ante, 420. 433. 


dioceſe ; and there is a canon againſt preaching without licence, 
and that binds all the clergy. Anda clerk ordained cannot preach None can preach 


even in the dioceſe whereof he is, and by whoſe dioceſan he is or- without licence, 


dained, without licence; though one would think the very ordi- 
nation would amount to a licence to preach within that dioceſe. 
And though it be true, that the ordinary cannot puniſh him by 
ceprivation of this benefice (5), it being a donative, yet he may 
cenſure him otherwiſe'; for otherwiſe the inconvenience would be - 
intolerable, thatit ſhould be in the power of a man, by putting ina 
clerk into ſuch donative, to exempt him from the cenſures of the 
ordinary and ſubordination to the eccleſiaſtical law (c). 


And per Hor r, Chief Juſtice, It is againſt the law eccleſiaſ- 
tical to preach in a place not conſecrated; and it would be to ſet 
up a conventicle. Indeed one may pray in his own houſe for his 
family, but he cannot preach there; and this clerk, without queſ- 
tion, is viſitable by the ordinary, though he has no juriſdiction 
over the thing, ſo as to deprive, as in caſe of a rectory. py 


; by. 
And here they at laſt moved for a prohibition guoad the reading 
prayers z | 1 


But it was denied. 


(a) But ſee Allane v. Exton, 1. Mod. {c) See 2. Burr. E. L. &« Donative, 
90. Powell v. Milbourne, 3 Wilſ. 361. page 195. Co. Litt. 344. Colefatt 6. 
Campbell v. Aldrich, 2. Will. 79. See Newcomb, 2. Ld. Ray. 1205. Caſtle v. 
lo 1. Term Rep. 403. Richardſon, Stra. 715. ; Me 

(5) Ladd v. Widdowes, 2. Salk. 54 74. NE IN 


p Anonymous. Caſs 1041. 


PER CURIAM. One committed to marſhal by the Court, One commited 
may be brought up by rule of Court; but one committed. by 7 Jadge 5 
Judge in his chamber cannot be brought up without a habeas be brought up 


_ by babcas corpus. 


ber pus, to which a return may be made. 
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Caſe 1242+ Stretchpoint agaiuſt Savage. 

— b Drör upon the ſtatute of 5. Eliz. c. 4. f. 31. for £11153 the 
Fob trade of making © cfartas pidtat, “ ANGLICE playing card, 

Sam Fic from the twenty- -third of February until the twenty-third of Ja. 

ng; v 1a. ger dus - r following, vt. per duodecim me nſes integras, not e 


dec menſes i i ſerved his time for ſeven years. 


is bad, bu 
oo —_ by Aſter verdict rT was MOVED in arret of jus ment, that the 


verdict. computation here is by calendar months, whereas by the ſtatute i: 
Vide x. Vent, Muſt be by lunar months; and for this was quoted the caſe of King 
211. v. Stowbvidge {a). And if this ſhould be conſtrued, that if he 
| uſed it for the time mentioned heres he muſt have ufed it * for 
9 642 ] eleven lunar months of neceſſity, then it will be incertain when 
. 7 they will begin the computation ; - and the defendant may be again 
charged for part of the time for which this recovery now is, and 

cannot plead this recovery in bar; and the right way had been to 

und * from mo a day * undec ini menſes prox. ſequent, he 


An ation for Tux SECOND EXCEPTION was, that “ charte pita” were 
making chertes painted cards, and not playing cards, for the Latin for playing 
as, ANGLICS cards | 3 mY © ebarte® lufori i. 
FE card, 
- But PER- Crriay, The Remarns had not playing cards, and 
chartæ lufwiz may as well be a kite as any thing elſe ;—but the 
other would be fatal, but is helped by the verdict's finding him 
ilty of two months lunar next after the twenty-third of February, 
And if a man uſe a trade fourteen days In one month, and then 
ceaſes, and uſes again fourteen days in the next month, he is not 
| purithaylc by the. Rature. 


(ﬆ) Michaelmas Term, 6 Will 3. 


K S Colt againſi Swift. 


Convidicn N an appeal of murder by Cz/t againſt Swift for the death of his 
mar laughter, is & brother, a conviction of manſlaughter, and * allowed, was 
4 5 e pleaded in bar, and allowed to be good. 

=p Wd t was good, and the viea is weil pleaded. 


BVT Ir WAS ALSO AGREED, t that if the indictment, on which 


the conviction was, were Vicious, or if this plea were ill pleadec, 


the defendant muſt plead to iftue. 


Nefeription of. And F IT WAS EXCEPTED to the indictment, that the 


ee 6 po latitude of the wound was not ſet forth. 4 ide + Ca. 10. 42. 


gmr der is only to ſſic it Ww mot: ra” 


Bu 
ry - 


2 22 


©” — X% = £8 ga, 


Hilary Term, 13. Will. 3. In B. R. 


But non allocatur; for the depth of the wound and the place Corr 
where it was were aſcertained ; andthe reaſon why ſuch curiouſ- again 
nels is requiſite is, that it may appear to be the fame in identity, r 
and that it was mortal; and both theſe ends are anſwered by the 
t{cription of the wound, as it is in the indictment. 


AvorhER EXCEPTION was, that the indictment ſet forth, eee x 
that two others were preſent and abetting, but did not ſay in What the ade e 
county they were. of a defect of 

; | to aide 

Sed non allocatur ; for however that might be as to the abettors, e 


jet it could not de an exception for him, who was charged as 
principal, for it was laid where be was. 


And here, per Hol r, Chief Juſtice, 
FixsT, The benefit of the clergy, and burning in the band, is Benefit of der- 
no judgment. BY. 


SECONDLY, If a man be convicted of manſlaughter, and no Judgment muſt 


judzment of death given, Auterfoits convif4 will not be a good be eiven 10 Wa- 


bar of an appeal, but conviction and benefit of clergy is. | —_— 
THIRDLY, If one be convicted of manſlaughter upon an appeal, OY O—_ in 
the king may pardon the burning in the hand, which ſhews it 3 a 
is * no judgment, for then could not the king pardon it: and the manſlaughter 
ſtatute of Henry the Seventh has taken away the judgment of deli- may be pardon» 


yecing over to the clergy, but orders a mark to be put on the party. << 

— | * [643] 
Crofle againſt Smith. 4 85 Caſe 1044. 

EWOR of a judgment in the court of Eh, in an action for wards. A certiorari lies 


The error aſſigned was, that after the plaint levĩed, and before iſiue from the court 
tried, a certiorari iſſued out of the court of common pleas to re- „ common 


move the proceedings into that court, which writ was duly ſerved = OE 


upon the judge, before the jury ſworn, and allowed by him; that the court in the 
notwithſtanding he proceeded to try the cauſe, and ſo gave judg- Iſle of EH and 


ment, which was void, as being ceram non judice. if the writ be 
: duly ſerved on 


To this the defendant pleaded the charters of creation of the the judge be- 


franchiſe of conuſance of pleas to the predeceſſors of the biſhop of lo, r ne af- 
3 f ; 1 . | : terwards pro- 
5), and an allowance werrof in the courts of Weftmin fey cds 1 WEN 
all 3 5 a 5 ö cauſe, the pro- 


And on demurrer the caſe was argued ſeveral times at the Bar. ceedngs are er- 
; roneous ; for the 


And now Hor, Chief Fuſtice, delivered the judgment of the charter, giving 
Court. Surely if the certiorari be well penned, it is a ſuperſedeas of this court the 


0 85 : conuſance + 
all proceedings below; and the Counſel cannot be in earneſt, when pleas, does F 


they pretend to make the franchiſe of Eq in equal degree with that ouſt the com- 
of a county palatine. And admit the charter had been to hold mon-law courts 
plea of all matters ariſing within that precin& ; can any man think of their ordinary 
wat by this all the king's ſubjects ſhould loſe the benefit of the Pag. 10 , 
3 IT v. Reignolds. S. C. 1. Salk, 248. S. C. 3. Salk, 79. S. C. 7. Mod. 138. 8. C. 2. Ld. 
Nay. 629, n e : SITE: 232 . . wy ; 
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| 644 ] 
3. Vent. 156. 


mental to the king and his prerogative; and for that reaſon their 


Fxempt jurii- 
did. on is, that 
Nall not be im- 
pleaded out or 
Juri fd. ction, 
which he may 


Lot on, er 


WAY, 


Hilary Term, 13. Will. 3. In B. R. 


king's courts, which are part of the conſtitution of the govern, 
ment, and part of every man's birth-right to fue and de ſued 


in? And it would be very inconvenient if it were ſo; for ſuppoſe | 


a man go to market within this juriſdiction, there he is arreſted, 
and if he has not bail living within their jurifdiction, he muſt og 
to gaol; for bail out of the juriſdiction will not do, becaule their 


procets cannot reach ſuch bail; and beſides, he ſhall have his 


cauſe tried by ſtrangers to him, and acquaintance of the plaintif'; 
living within the juriſdiction: and ſurely it never was in the power 
of the Crown to deprive the ſubjects of their birth- right, as to 


» 


make ſuch a grant binding upon them. > 


SECONDLY, The grant is, that the biſhop ſhould have cony- 
fance of pleas: What is that? I hat one living within that jurif- 
diction ſhould implead another in the biſhop's court, for a cauſe of 
action arifing within that juriſdiction 3 and who is to claim this, 
if the ackion ſhould be commenced above? Net the defendant, for 
he cannot plead * it to the juriſdiction of the ſuperior court; but 


the courſe is tor the lord of the franchiſe, by himſelf, his bailiff of 


attorney, to come into the ſuperior court, and produce his charter 


of conuſance; or if it be very anticnt, to ſhew an allowance of it 


in that court, and pray conuſance. And upon allowance of his 
claim, the court above appoints him a day to hold this court on, and 
directs the parties to go down on that day; and if juſtiee be not 
done below, the record remaineth here above; and the Court has x 
conſtant ſuperintendancy over the cauſe. So that if juſtice be not 
done below, as if the defendant live without the franchiſe, and has 


nothing within the franchiſe by which he may be iummoned, or 


if the judge does not do right, the plaintiff may come up and ſhew 
this matter to the Court, and thereupon a re. ſummons ſhall go 
upon the record here, and the Court ſhall proceed to do juſtice 
here; fo that though conuſance be allowed according to the grant, 
vet the matter ſhall be brought back hither, if right be not done 
below; and all this was for the benefit of the lord of the franchiſe; 
and even this was hard enough upon the ſubject. And there was 
great reaten for this courſe in former days, when great men did 
abet and maintain parties, and theſe great franchiſes generally ob- 
tained by abbots and churchmen, who then had three parts of the 
lands of the kingdom in their polleſton; and they received legiti- 
macy more from length of time than from any reaſon that there 
was for them. And to is the ſtatute of 27. Hen. 8. c. 24. con- 


* that 


cerning reſumption of liberties, that all theſe juriſdictions are detii- 


power of pardoning in county palatines, and making of juſtices, 
is taken away. And there have been always certisrari'g to correct 
abuſes in theſe juriſdictions. Exempt juriſdiction is this, and was 
granted to cities or towns corporate for the benefit of trade; it 
was a grant to the freemen of ſuch a city or town, that they ſnould 
not be impleaded out of their city or town, and this grant was 
good, if there were a court in the city or town to hold plea cf e 

1 „ matter, 


* = 
EEO GIS ana wer a. one ads... es  - af 


Hilary Term, 13. Will. 3. In B.. R. 


matter. And if ſuch inhabitant, in that caſe, be impleaded in any Cxosss 
other court, he ſhall plead this franchiſe to the juriſdiction ; and if againſt | 


| ; N : ITK» 
te were ſued below, he might have a cert;orar; and remove it up; _ 


for the privilege of being ſued no where elſe being for his advan- 

tage, he may wave it: io there is no court can ſtand againſt a 

crticrari. In Londen they have a way of proceeding by foreign 
attachment; yet it is every day's practice to remove * the cauſe up * [ 6 45 ] 
hither by certiorari, and thereby all the proceedings below upon 


the attachment are diſſolved. A third fort of franchiſe is tenere Franchiſe to hod 


placita, that is power to hold plea of matters within ſuch a pre- Plea of mattet 

: | * H:: Ps" within ſuch 2 

einct, but does not exclude any other juriſdiction, nor intitle the „einc, does 

lord to claim conuſance. 9. Hen. 6. pl. 59. Caſes are remov- ie, any 

able out of inferior baſe courts, by recoraare or pone, as the caſe other juriſdic- 

ſhall require; but to remove out of a court of record, it muſt be tion. 

by certicrari. And to fay ſuch a writ is not found in the Regiſ- Caſes are re- 

ter, ergo it does not lie, is no argument, for half the writs uſed in moved out or 

WESTMINSTER-HALL are not in the Regiſter. The ſtatute of baſe: ain; 
+ a ne | | ME recordure or tene, 

43. Elix. means certierari't by the words © other writs,” and it put out of courts 

is remarkable, that the thing complained of there is, not that the of record by cer= 

writs were uſed, when in truth they did not lie, but that an abuſe tizrani, 

was made of them, viz. that they were brought after trial; and 

therefore it provides that no certiorari or habeas corpus ſhall be 

ſworn or allowed, unleſs it be delivered before the jury ſworn, 

And again, the ſtatute of 21. Fac. 1. c. 23. takes notice of certio- 

rari, and only complains of the oppreſſive manner of uling them, 

012, after party had proceeded a conſiderable way below, and like- 

wiſe removing cauſes of ſmall value; and therefore the courts 

below are allowed to detain cauſes under five pounds; and like- 

wiſe where the certiorari or habeas corpus is not delivered before 

ifue joined, fo that it be not joined within ſix weeks after, &c. 

both which ſtatutes ſhew this writ was lawful, but abuſed, and 

the abuſes are only cured; and if the writ were not legal, the 


parliament would have condemned it, as well as the abuſe of it. 


And the king's courts are for his ſubjects and people, as well as 
for himſelf; and as when it is granted to a corporation to hold a 


"ſeſſion of the peace within their borough, before ſuch and ſuch 


juſtices, that are freemen of the town, though ſuch a grant is a 

franchiſe to them, and it is as much their right to hold ſeſſions and 

take conuſance of matters proper for their juriſdiction, as it is the 

Bijhop of Ely's right in this caſe ; yet by daily practice cerriorari s 

go to them to remove indictments from before them to this court; 

ſo by the ſame reaſon it will lie here; and it is more juſt and ho- 

nourable for the ſubject to receive juſtice in the king's immediate 

courts, and from Judges appointed by himſelf, than from Judges 

named by his fellow ſubject ; and there 1s as much difference be- 

tween the king's * courts and thoſe that are held by franchiſes, as 4 646 J 

there is between the people he governs dy himſelf, and thoſe he [ 64 

zoverns by his vice-roys in his plantations. And he queted a caſe | 

in 2. Rell. Abr. 493. Fonſan v. Ellis: An action was brought in 

the court of Maidſtone, and an habeas corpus brought and ſerved in 
—- | | due 
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due time, and notwithſtan ding judgment given below; and this 


Hilary Term, 13. Will. 3. Ia B. R. 


judgment was for this error reverſed. So here if the certiorari he 


good in the form and frame of it, that is, if it deſcribe the record 


right, without doubt the jucgment is erroneous. 


n is better to And Hor r, Chief Fuſtice, ſaid, he wondered the people did not 


bring ab eas cor- 


bring a habeas corpus and not a certiorari; for the defendant ma 


4) ha $07" well ſay, I will not be ſued in this inferior court, but will be ſued 
= above, and there I will put you in ſuch bail as the Court above 
will reach, though your proceſs cannot come at them, and that! 

cannot give you ſuch bail as you can reach: and ſo he may well 

remove the cauſe by habeas corpus. And in ſuch caſe, if he do 
ach ＋ P not put in fuch bail above as the action would require below, x 


bail be required, Procedendo ſhould be granted; for if by the courſe below there 
ſpecial bail muſt ought to be ſpecial bail, though common bail would do if it had 
de above, eſe commenced above originally, yet ſpecial bail muſt be given above, 


frocedende ſnall or a procedendo ſhall go. And if one action require ſpecial bail, 


20. 


Caſe 1045. 


The Court will 
take notice what 


day of the month 


I erm begins. 


quence the officer is ſo too. 


and another not, and that do not appear to be done fraudulently to 
hold to ſpecial bail, there we will hold it to ſpecial bail, or grant 
a procedendo; but if fraud appear, we will retain it. And 2 

e 


tbe principal cafe be between two perſons dwelling within the 


of Eh, yet that makes no difference. And he ſaid he had known 
Inferior courts held to harder play than this, for he had known in 


the common pleas, that in eſcape out of execution upon a judg- 
ment in an inferior court, the officer was let in to alledge that the 
original cauſe of action was not within their juriſdiction, though it 
were laid to have been within it, admitted by the party ſo to be: 


But I think that hard, becauſe it is a court having juriſdiction; 
and ſince they have ſhewed the matter within that jurifdiction, and 
that has been admitted on record. I hold the party himſelf would 
be after concluded to ſay that it was not within, and by conſe- 
And it has been held that falſe im- 


priſonment would lie againſt an officer for the arreſt, if tae cauſe 


had not ariſen within their juriſdiction, though it had been alledged 


by the plaintiff to have ariſen within it, and ſo confeſſed by the 
defendant, but that was hard. But the beſt way is to“ make 
right uſe of their juriſdiction, and not to pretend to hinder the ſub- 
ject of his right of uſing the king's courts : And property is much 
larger now than formerly; for then there were many villains, but 
now we are all freemen. : 


So PER CURIAM, It is apparent error. 


But then an exception was taken to the writ of certiorari 


Thomſon egainft Southwell. | | 
[DECLARATION was generally of Eaßer Ten; and cauſe 
of action laid in ſuch a day in April, which day in fact was 


© 


within the Term, 


| FigsT, 
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Hilary Term, 13. Will. 3. In B. R. 


FIRST, It was agreed that the Court would judicially take no- Declaration of 
tice of the firſt day of that Term, viz. what day of the month it _ A Nr 


was, and conſequently that the cauſe of action accrued after it (a). , if thers da 


SECONDLY, That a declaration generally of ſuch 4 Term, 29 ſpecial me- 


without any ſpecial memorandum, refers to the firſt day of Term; um. 


otherwiſe if there were a ſpecial memorandum of the time of filing 1. Sid. 373. 432. 


the bill, or of giving bail; ſo if it be made out in fact to have been 8 os —_— 


at a day after the day of cauſe of action mentioned, it may be ſet 7. Jones, 87. 
right (6). | Cowp. 456. 


# V < 
— — _ 


But upon examination, it appeared the declaration was accepted 
by conſent 3 | = Rn 

Which Horr, Chief Juftice, ſaid, was a filing of common bail 
of courie, but there was no tit or proceſs returnable ; and there- 
pon . | | | 
Hol r, Chief Juſtice, declared, if there were a proceſs return= 
able at a day certain, and it had appeared when bail had been put 
in, that would be a ground for amendment; but it being only 
found that common bail was filed, that muſt refer to the firſt day 


of Term. 6 | PO: 
And the judgment was arreſted (e). ide 2. Lev. 12, 13.176. 
3. Keb. 112. 124. 693. 1. Vent. 135. Hob. 70. 


(e) 1. Sid. 304. 308. Cro. Jac. 348. (c) The party may now file a new 
Cro, Eliz. 210. Cro Car. 53. bill, and amend by that, Ruſſell v. Mar- 

(5) 2 Sira. 1271. 1. Wilf. 175:t. tin, 1. Stra. 5$2. and the Court will not 
1. Black. Rep. 312. 3. Butr. Rep. permit the time of filing it to be enquired - 
1241, Tidd's Prat. 191. B. R. H. into, Wilder v. Handy, 2. Stra. 1151. 
141, Marſhall v. Riggs, 2. Stra. 1162. 


The King againſt Cranmer. Caſe 1046s 
AN INDICTMENT was for perjury ; the defendant entered into Non prof. entet- 
a recognizance to try it, and was deſirous to carry it down to ed by proſecu- 


ty, but the proſecutor entered a non pref. an 
dy | 21 1 A. ; e. 1. Ld. Ray. 
PER CURIAM. It was an ancient but illegal practice, that if ,,,, 
an indictment had lay ſtill for a long time, to enter a non prof. upon 
it. But that ought not to be without leave of THE ATTORNEY ' 


- GENERAL, not even at the requeſt of the proſecutor ; for it would 


de of intolerable miſchief, that it ſhould be at the diſcretion of the 

proſecutor to make an end of the king's ſuit, and alſo to get a bill 

tor an infamous * crime found of record againit one, and by ſuch & [ 648 1 
entry of non prof. deprive him of the means of clearing himielf by 4 


And for theſe reaſons THE Cover did ſet it aſide; and if the 


indictment be vitious, an acquittal in it will be no bar to a new 


4 


one. 


Anonymous. 


Sos 2 wen OC AD et 2 — * « PS 2 In 
bs be os Sh $ 4 * rr A £4 K k l 
n Fe Sx Re N eee. 
n * — — ä * — 
** * 7 a K 8 C * 5 8 
— 
ot 3 . + 3 — 


2 * 
—— —_ 
NN. 
* — 


EN I "oT 
* a * * 7 * a » 4 * * wer A; — * — 
r 5 ; N 1 _ 
CHIPS +} AUDI Mo pos tort ona ret i tice ae CR ee Ie ny a, 
r r . r 2 
7 1 1 rr 2 5 


— 


1 my ” VA I adds 
* ; 5 
k x * * 
n —— —— $2 6. 
. e 
N N oo 


11. 
r 
e 


Hilary Term, 13. Wilt. 3. 


* Cafe 1047. Anonymous. 7 
3 _— 5 VENUE is never changed in covenant. 5 
Y venant. n 
5 Say. Rep. 146. 1. Term Rep. 78 i. Tida-s Pract. 3 58. b 
. Caſe 1048. N Anonymous. 
bb Riot may be by PER CURIAM. If one go to aſſert his tight with force and i 
48 aſſerting a right — "OP be guilty of a riot. F 
4 Caſe 1049. . Anonymous. f 
5 common. 1 has right of common in ſuch a clofe, which belongs to B. 7 
4 | * who, after the corn taken away ſows peaſe in it; he cannot by q 
1 : ſuch a trick deprive A. of the benefit of his common. a 
is Cafe 1050. Courtney apainf Hornigold. 
8 on claiming Se. TYEBT vrox a Bond for performance of an award; “ nul 
ö Y of an award, if « award” pleaded ; the replication ſets forth an award of fuch 
3 , eee and ſuch things of one ſide, and ſuch things to be performed of | 
plaintiff has fer the other ſide, all well awarded; aſſigns breach; and brings the 
out, he cannot award into court ; the defendant prays oper thereof, and has i it; 
recover. whereby it appeared that it did contain more matter than the 4 
Ante, 533. plaintiff did ſhew in his replication ; and demurs for the variance. 
| Ab IT WAS URGED, that if iſſue had been taken upon the | 
replication, and the award, whereof oyer was given, had been pro- 
duced in evidence, the plaintiff muſt have been nonſuited, for they v 
were quite different awards. And the award is intire, and ought , 
to be aitogether ſet out, for there may be that in the award, which p 
if ſet out might make it all void, or at leaſt ſnew that the plaintif 1 
had no cauſe of action: for ſuppoſe here they had concluded by 
ceclaring that they had made no award, or had awarded that the 
plaintiff ſhould deliver to the defendant twenty pounds and a horſe, 
and that thereupon the defendant ſhould deliver a certain deed to 
the plaintiff; can it be ſaid, if the plaintiff had brought debt upon | 
a bond for the performance of that award, and upon © nul award” £ 
pleaded ſhould reply, and ſet forth an award that the plaintiff was f 
to deliver the defendant a horſe, whereupon the defendant ſhould 0 
give him up the deed, that upon iſſue thereupon the award made 1 
- would maintain the flue | ? Beſides, the ſubmiſſion is with an © ita 1 
& guod de præmiſſis, and the award ſet out in the replication is not 0 
[649 J fo. It * was agreed, that perhaps in debt upon the award this way 1 
would do; but this being a collateral thing) VIZ, a bond with a U 
penalty, it will not do. g 


To wlch it was anſwered, That true it is, if che defendant 
had come to excuſe himſelf of the forfeiture of his bond, he ought 


to ſet out the whole award; but when one is only to ſhew * : 
0 


of action, it will lufee to * enough that a cauſe of action may Orn⁰νe rt: 
ar to the Court; vide Weidman and Mantle's Caſe in Plowd. 5 

and Hammon and Caſe in Brownl. If à man be mic. 5 
bound to B. to pay him ſuch a ſum, provided he makes a feoff - 
ment upom condition to C. in an action brought upon this 
bond, the deferidant ſhall not crave cyer of the deed of feoff VE 
wert, and alledge that it is not ccording to the condition of ks 
the bond: e 8 0 

Hol r, Chief Juſt rice, The award muſt be reciprocal, « or as i 
it is 2 you have omitted part of what is to be done 
of one fi nd ork a part of the awatd to be done'of your' "2m 
fide, which was traverſable by the defendant; and if it would be 
zgainſt you on verdict, it will be fo tov on demurrer upon cyer. 
And though your declaration upon the bond, and the breach al- 
ledged be well; yet if that which you ſhew upon eyer does got | 
malhtain it, you are gone. where it is neceſſary to ſet out a c 
teral matter to make the declaration good. And he adviſed them 
to diſcontinue, and pay n and ſo they did. | 


Stamford againſ? Sims: | - Caſe 1081. 
b. replevin, the defendant avowed the taking in * 5: Pleading in re- 
agio vocat. The D. in ſuch a pariſh. plevin. 

Nor, The replevin was for goods be Ze quodan meſſuas G. Leon. 44. 
bie vocat. B. and the avowry, that prædittum mefſuag. in quo Cr. rag ot, 90 _ 
the taking was, Was called D. abſque Boc, that the W was in 3 WA. 88. 
B.; and upori demurrer, | 

judgment was given for the plaintiff bn Contany for the 
way had been to ſay, that the locus in quo the taking was, was called 
D. a8:QUE Hoc, that it was in the faid meſſuage votat. B. and 
pro returno babendo to make title to the diſtreſs. ide 2. Lev. 92. 


1. Vent, 127. ant. 67. 3 
*[ 650] 


smith agtinft FF + '- Caſe 1052, © 


BT upon a recognizance bail. Horx r, Chi e. This Fail ſhall have 
Dp: is much practiſec © of late to ouſt the bail WINES of cighe day: in 
rendering the principal, as he may do on a /cire facias; and ſince turn of proceſs 
there is reaſon the bail ſhould have equal indul ence in both againſt the prin- 
cafes, let 'THE RULE be, that the bail have eight days in full cipal, to render. 
Term after return of proceſs againſt the principal to render him. So 2 Ray. 83. 

it for the purpoſe proceſs be returned only within foxr days of the + Ln | 
end of the Term, the bail ſhall have four days in the next Term to 6. Mod, 14. 
render, and upon their bringing in the principal in the mean time cas trad. 


they ſhall be diſcharged; POOL ATOM A ita om ne" 


RD pant | A 
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fact affigned is 


© Cale i055. to 3 Laa agcinf Greens” | 


Hilary Lern, 13. Will. * In B. R. 


Caſe eg. e azainſl e 
coveuantby ex · JEFENDAN did covenant to ſerve't the E s ehe 


ecutor againſt a and his 2fligns for eight years, 


perſon om a co- 
venant to ſerve The queſtion was, Whether the plaintiff : as executor 1 was an 


teſtator or | his aſhgnee in law ?. for by the agreement it is not fixed to the perſon 


—_— PRE of the teſtator ; for if it were, the executor ſhould have i it, and it 


dame trade, would be aſſets in his hands, vide Ploud. 287. b. 288. a. 


2. H. N. Rep. And it was faid, that if. the executor did ſet up ſuch a an 
733- the ſervant was to be employed in by the covenant, it ought not 
to determine by death of the covenantee. Secus it were hard to 
transfer the ſervant to another ſer vice, a en was Gig it would 

de in caſe of an apprentice (a). 


And here it being averred that the plaintif uſed the ihe trade 
in which. . — bad covenanted to 15 he had Jabs 
m 


| (a) See as to apprentices, Wadſworth Salk. 66. | Caiftor . Eccles, 1. Ld. Ray. 

v. Executors of Grey, 1. Keb. 820. 633. Salk. 68. 2. Will. 96, Baxter 

I. Sid. 216. Rex v. Channel, 3. Keb. v. Binfield, 1. Conſt's P. L. 523, Rex 
os $79. Rex v. Pet, 3 45. 2. W Burr. S. C. 320. 


PIES 


Caf rope, dn ah; | Gibbs againf Walkley. 1 adt, 
Double error in A DOUBLE | ERROR in fact was aſſigned. And per ors: 
" Chief Fuſtice, The way is to plead 5 in nullo eſt erratum, and 
* ue che duplicity for cauſe to affirm the judgment, vide 1. Roll. 
pro cg Ar. 763. But if apparent error appear on the record, notwith- 
cord, thalt be ſtanding che ill aſſigning of the error in fact by reaſon of the du * 
reverſed. plicity ye] judgment * to de een for ſuch apparent 

# [ 651 ] error. 

But here no fuch error n on the record, the judgment 
was affirmed, becauſe of the 4 0 of the error in fact. PER 


hoax : 7 CURIAn.. 


5 * 


89 4 
5 * 


I 
7 
k 


A declaration in P That the defendant the eighth of - 
cbt on bond in ter Ne per Ter plum ſuum abligatorium conceſſit ſe teneri, 
2 2 c. to the plaintiff; and, upon yer, the bond bore date the eighth 
— Tated in d of September 1699, and for the variance a demurrer. 
tes. «.. | n vs urged, that ſince the plaintiff varied the lien from the 
Hl >, A of the bond, he-ought to ſhew when it was firſt delivered; 
z and tho right way had been to declare upon the bond with the 
22? © _ gate it bore, and then to fay primo deliberat. at ſuch à time, and 
2714 this rate one might declare. upon a bond after che action 
. drought. Bn 


n 
* 


Hilary Term, 13. Will. 3. In B. R. 

But PER Curran, Since it is ſaid that ſuch a day conceſſit ſe Laut 
inert, it is well, for that could not be without it were then delt- 
yered; it is well enough. ae os 

Judgment was given for the plaintiff, | 


7 7 
* EIN. 


35 | Gree again Rolle, Cafe 1086. 
ſJECTMENT againſt two, who entet into the common rule tn ejeQment a 


of confeſſing leaſe, entry and ouffer. At the trial before a 7«rexir was en« 
as to one 


Judge of niſi prius, one of them refuſes to confeſs leaſe, entry and „ 


ouſter, and the plaintiff enters a retraxit againſt him, which the 41 2xainit the 


Judge of niſi prius records, and goes on to trial againſt the other, others, and held 
- well, | 


and verdict for the plaintiff, | | 
And 17. was MoVED 2 arreſt of judgment, FinsT; That a Before i2.24,2. 


judge of niſi prius cannot record a retraxit, for before the fatute c. 4 Judee of 


if York (a) he could not record a nonfuit, and a nonſuit againft aiß priui could 
one would make an end againſt both; and yet a retraxit, as 1 1 
contended for, would not make an end as to both; but would fever le 

the pleas of the parties againſt their own conſent. It is true, if 8. & 8 
they had ſevered in pleading; a retraxii againſt one would not dif- 

charge the fuit againft them both, for there the oae defendant is 

not concerned with the other. 1. Sid. 76. Covenant againft 

two to build a houſe artificially, and one of them lets judgment 

go againſt him by default; the other pleads that he did build the 

houſe artificially, and a verdict for him; and held, he that ſuffered 

judgment by default ſhould be diſcharged too, for now it appears 

there was not ſuch cauſe * of action agaiuft both; as the plaintiff 

declared on. 1. Sid. 376. Action againſt two executors, one of 

them confeſſes a ſmall quantity of afſets, and the plaintiff replies 

aſſets ultra; vide the Book at large; which HoLT, Chief Juſtice, 

denied to be laws and quoted Long guinto Edw. 4. 108. Bro. 


Judg. 77. Ho, 

And it was further urged, that the entry of a retraxit did not 
tiſcharge the defendant, againſt whom it was entered, from being. 
party to the iflue, till there is judgment given quod eat inde fine 
die; and that cannot be done by a Judge of niſi prius, but muſt 
de done above after the return of THE POSTEA, and the eſtoppel 
begins from that judgment; and a retraxit muſt be entered in 
court, and in proprid perſon, and cannot be by attorney according 
to the rule of Beecher”'s Caſe (b). | | 3 

SECONDLY, It was faid, tifat after a retraxit againſt one, the 
Judge could not try the cauſe againſt the other, for his eommiſſion 
was to try an action againſt two; the parties themſelves might 
bave ſevered in pleading, but the Judge of ai prius has only power 
to try the action. This is not like a protection, which the Judge 
(e) 12. Edv. 2. c. 4. () 2. Danv. Abr. 606, = 
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Hilary Term, 13. Will. 3. In B. R. 


Gaze of aſize may receive and record, and yet may proceed and try the 
oo Equle; for if the protection lies not, or hes and is not well caſt, 
'-* * the trial ſhall ſtand; but if it lies and is well caſt, the trial ſhall 
for nothing; but after a retraxit well entered aguinſt one, the 

Judge of affize has no more power to try the cauſe than he has 

upon a plea puis darrein continuance ; and there all he can do is to 

record the plea, and bring it up, and then the other party may 

reply, take iſſue, or demur, and the matter ſhall be determined 

E. i | ; 


Aua H OLT, Chief Fulice, conceſſit. 


And if the Judge of vi prius cannot diſcharge the defendant, 
he ſtill remains party to the iſſue before him; and the Judge's 
commithon being only to try that iſſue to which he is party and 
privy, he can try no other; and he ſaid, a ſudge of ni prius could 
not plead an excommunication in the plea purs darrein continuance, 
though that be a legal diſability, and the defendant had no other 
opportunity of pleading it; and that is a much ſtronger caſe than 
the prefent, and more deſerving of the equity of the ſtatute of 
Pork, 12. Edu. 2. c. 4. and 18. Edw. 3 38. and 2. Rell. Abr. 630, 
are exprefs, that a Judge of ni prius cannot take a plea of ex- 
communication; but he may do whatever is neceffarily incident 
to the trial, as to take a challenge to the array or juror, witneſs, 
&c. and it is by ſubſequent acts of parliament that they hav: 

| power to give judgments in ſome particular caſes, as felony, trea- 
[653 ] fon, guare impedit, c. vide Hard. 112. Style, 104. and the 
| ſtatute of 14. Hen. ö. eſtminſter the Second, c. 3. for, as Judges 
| of niſi prius, they can do nothing but what tends to the trial of the 
iſſue, and without a judgment one cannot be ſevered from the iſſue, 

and then it cannot be tried againſt one without the other. 


Judge of i To wHICH it was ſaid, that a Judge of niſi prius may do 

Pin records whatever tends to the aid or furtherance of the buſineſs. 2. uſt, 

At ih * 425. 17. Edw. 3. 22. He may receive a protection. Plea 

puis darrein continuance is recorded every day by them: They 

| may likewiſe receive a challenge, and fecord a demurrer to it. 

A retraxit is only Yelv. 181. And why may he not as well receive and enter a re- 

an agreement fygxit, which is no more than an agreement on record, that he will 

meer proceed, not proſecute againſt that party z and a retraxit is not a confeſ- 

Ps os 88 ſion of che want of cauſe of action, but an agreement not to pro- 

no cauſe of ac. ceed. And therefore if treſpaſs be brought againſt two, one may 

tion. enter a retraxit againſt one, and proceed againſt the other, for by 

the retraxit the writ does not abate; and yet if he had confeſſes, 

that he had no cauſe of action againſt one of them, the writ would 

have abated, and he could not proceed againſt the other; for ſuch 

If ejectment be confeſſion falſifies his writ, which a retraxit does not; and in 

againſt two, one ej ectment againſt two, and a joint plea, and venire, and before day 

dics, ſuggeſtion of ni prius one of them dies, the plaintiff may ſuggeſt the death 

may be of it, and of one of them at the trial, and upon entry thereof proceed againſt 

mot _ Oe the other; and a defendant may at a day of ui prius * ene 
* ot F , 5 2 


Hilary Term, 13. Will. 3. In B. R. 


ſcatione cag novit actionem, and that may be entered by a Judge of Cegrovir aner, 
ni prius; and why may not he as well enter a retraxit; tor all man de entered 
the parties are demandable at the day of niſi prius, and an entry of 3 
their appearance is always on the poſtea, and the plaintiff is de- | 
mandable before the jury give their verdict ; and ſurely the Judge 
may as well record a retraxit, whereby the plaintiff agrees to ceaſe 
his proſecution for ever, as a cognovet actionem of the defendant's 
ide, or a nonſuĩt of the plaintiff's. Vde Co. Ent. 172. as to re- 


cording of relictd veriſicatione cognovit actionem. 


And it was alſo faid, and indeed not denied, that if there be two ' ' 
defendants in treſpaſs, and they plead “ not guilty,” and at the 
trial one of them relidtd verificatione cognovit attiomem, that the 

udge muſt record it, and proceed againſt the other; which was 
faid by GoULD, Ju/tice, to be the ſame in effect with this caſe. 


And then as to his power of trying ty iſſue againſt the other, 
was quoted 2. Rol. Abr. 630. fl. 13. Two coparceners in a real | 
action, and one of them is nonſuited at the atizze, ® the Judge of *[ 5 54 ] 
afize may record the nonſuit, and try againſt the other; and if 
the defendant had ſevered in plea, the plaintiff might be nonſuited 
againſt one, and proceed againſt the other; and fo is the caſein _ 
1. Cre, 243. And fo he may enter a retraxit againſt one, and 
proceed againſt the other; for a non prof. does not amount to a M pro. does 
releaſe. {bidem, And it was faid, that this was only an action of not amount to a 
treſpaſs, which was in its nature ſeveral; and therefore though the ***aE- 
defendant did jointly plead not guilty, yet that plea would be taken, 
as the nature of the action, diſtributively ; as, much as if each de- 
fendant had pleaded not guilty ; in which caſe, a retraxit = 
well be againſt one, and proceeding againſt the other. Vide 
11. Hen. 7. 6. 1. Cro. 243. is againſt Hab. 180. that non prof. 
before judgment is no releaſe, and is law, vide 3. Kb. 136. acc. 
to Cro. a. | : 5 | . 

Hor r, Chief Fuſtice, agreed the caſe in 1. Cre. 243. to be law: 
but ſaid there was great difference between a ſeveral plea and a 


joint one ; for where many join in a plea, — pas but one yore feverat 


venire facias, but if they fever, there ſhall be ſeveral venire fac. ; join in a plea, 

or if there be but one, it muſt be ſpecial, and it muſt be mention- there is but one 

ed to be for the trial of ſeveral iſſues. And it is true, in treſpaſs ve ifſever, 
inſt many, and not guilty pleaded by all, it is ſo far a ſeveral gurt uit be 

fue, that the jury may find ſome guilty, and acquit the reſt, though : 

all join in the plea, for the words are, «© veniunt et dicunt quod non 

« /unt inde culpabiles.” If a Judge of nifi prius allow or difallow 

2 Challenge, it is all ſub mode; for if he allows it, when it ought. 

not ta be, or vice verſd, and that appears on the poſtea, the trial 

ſhall go for nothing; but as to things of neceſlity, he is to allow 

them; as of pleas puis darrein continuance, as releaſe between day 


of niſi prius and day in bank; becauſe the defendant has no other e 


time to plead it than at niſi pr ius, for that the day of niſi prius and nd day in b 
day in bank, as to pleading, are the ſame; and in ſuch caſe, all he as to TE. 
"ER . * Du 3 has are the ſame. 
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Hilary Term, 13. Will. 3. In B. R. 


Ona has to do is to receive the plea and return it upon the poſteg, for 
2 . | the udges of courts above to judge of. And after the ſtatute of 
Vi prus,andtill the ſtatute of York, a Judge of ui privs could 
not record a nonſuit ; and therefore during all that time none could 
be nonſuited at i privs; and if that ſtatute does not enable him 
to record a retraxit, how can he do it? And ſurely this entry of a 
retraxit is not a matter of neceſſity; for in this caſe now before 
us, the jury might acquit him that would not confels leaſe, entry 
and ouſter, and give a verdict againſt the other, and that had been 
2 655 ] the true way. And beſides, * the party might have entered his 
"© = pyetraxit above, and therefore likewiſe it was no matter of neceſfi. 
to have it done at vii prius; and he faid this was a maggot that 
could not crawl. And he ſaid, that he was not ſatisfied with the 
cafe before put, that one could not plead excommunication in the 
plea puis darre in continuance, at niſi prius. And he agreed, that 
a retraxit was not a confeſſion of want of cauſe of action, but on 
an agreement on record to ceaſe proceedings againſt that defendant; 
and yet in that caſe, if he may proceed againlt the other defendant, 
as he may in, ſome caſes, he ſhall recover his poſſeſſion and da- 
nages againſt him; and if, by virtue thereof, he would moleſt the 
poſſeſſion of him, againſt whom the retraxit is entered, he ſhal] 
therefore maintain treſpaſs againſt him; and beſides, if it be done 
by fraud, the Court upon motion will ſet it aſide. And whereas 
the cauſe in 2. Vent. 105. was quoted, where in ejectment againſt 
two, one of them would not confeſs leaſe, entry and ouſter, or 
does not appear, the plaintiff was nonſuited againſt both, and had 
coſts taxed againſt him; and it js ſaid, that he that would not ap- 
pear, had an intereſt in the coſts, and might releaſe them. HorT 
id, if there be two defendants in ejectment, and they enter into 
e common rule, and at the trial they will not confeſs leate, en- 
try and ouſter, the plaintiff ſhall* be nonſuited, but ſhall have 
judgment apainft the caſual ejector; but if one of them only dees 
refuſe to confeſs it, he ſhall be acquitted, and the plaintiff, if he 
 thew title, ſhall recover the whole againſt the other. And if 
judgment be againſt the caſual ejector, and it be made appear that 
no declaration was rightly feryed, the Court will ſet it aſide. 
And if at common law an ejectment had been againſt one that had 
nothing in the land, and upon judgment againſt him another is 
turned out of poſſeſſion, there was no remedy for the right owner 
but treſpaſs, or a writ of deceit; and this {till is all the certainty 
any man has of his poſſeſſion; and now all we can do is to ſet ſuch 
recovery aſide, and to puniſh the offender. And he confeſſed the 
caſe of the defendant's relictã verificatione cognovit aftionem, that 
by the Judge of niſi prius it may be recorded; but he ſaid, that 
was becauſe there it would be in yain to try the iſſue; but it was 
never attempted, that where there were two defendants and nm 
prof. entered againſt one of them, that the plaintiff could proceed 
againſt the other, but where they ſevered in pleas. And he re- 
membered Hob. 70. 180. 1. Cre. Walſh v. Biſpop; and the fame 
2 [656] in 1. Bulſtrode, and a caſe ® in the year 1650. Ejectment againſt 
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Hilary Term, 13. Wil. 3 In B. R. 


two, one confeſſed the action, and the other pleaded not guilty, zx 
and it was queſtioned, whether the plaintiff might enter a non prof. N - 
zzainſt one of them, and have judgment againſt the other ; and hr 
then it was held he could not; and a difference was taken between 
treſpaſs and ejectment, but he ſaid he did not take that to be law; 

or that the writ ſhould -abate by a-en-proſ. againſt one; or that 
there was any difference between treſpaſs and ejectment, in that 
point. Vide Raſt. Ent. 65. 72. Aſſize againſt two, the one is 
found guilty, and the other acquitted, and judgment and damages 
againſt him that was acquitted, and for the other; and the pre- 
cedent in 3. Co. 50. Sir George Brown's Caſe is in point, fo in 
caſe of ejectment, and why may it not be fo in this'caſe? He 
agreed, in ejectment they could not be nonſuited againſt one, and In cjeAment 
proceed againſt the other; but if there be two defendants; and cannot be none 


one of them will not appear, or will not confeſs leaſe, en- cg 3 


_ 9 


try and ouſter, he may be acquitted, and the plaintiff proceed cd againſt ho 


againſt the other; and he who is acquitted is a party to the other. 

record, and if he cannot have a writ of error, it is becauſe he is 

not hurt by the judgment; and if there could be a verdict againſt ae 
him, he ſhould have a writ of error; and if there had been an ac- , denfefs ag, 
tua] ouſter, as formerly, he ſhould have a writ of error. If one gc. he may 0 
confeſs leaſe, entry and ouſter for as much of the premiſes as are acquitted, and 


in his poſſeſſion, the jury ſhall inquire againſt him alone for fo Plamtiff pages 


much ; and if the other will not appear, or not confeſs, &c. there * 

ſhall be judgment for ſo much of the premiſes as are in his poſſeſ- 4 

fon, judgment againſt the caſual ejector. And where one will As to him who 
not confets leaſe, entry and ouſter, he ſhall be acquitted ; and that will not appear, 
will be as well for the plaintiff, for as to him he may have the judgment ſhall 
Judge's certificate for judgment againſt the caſual ejector. If _ ER 
one be nonſuit for the defendant's not confeſſing leaſe, entry and pr © much on 
ouſter, upon certincate thereof there muſt be judgment againſt the Judge's cer- 


tze caſual ejector; and may not his certificate of an acquittal for tificate, 


the fame cauſe have the like effect? And if there be ſeveral defend- 
ants, and fome confeſs for all in their poſſeſſion, and there be 
others will not do it, let them that will not be acquitted for that 
reaſon, and the trial go on as to the reſt, and judgment be for fo. 
much upon the verdict, and for the reſt againſt the caſual ejector; 
and that will fetch the poſſeſſion equally well for the plaintiff, 
And he ſaid in my Lord North's time, if there were ſeveral de- 


 fendants, and one of them would not confeſs leaſe, entry and 


* ouſter, the plaintiff was nonſuited againſt all, and had judg- # [ 6 57] 
ment for the whole againſt the caſual ejector; and that he ſaid was 


hard, to turn one out of polleflion for the default of another, who 


was willing to defend his title. And he ſaid he never knew a 
non prof. againſt one when two had joined in a plea entered at 
nt}: prius, but it might be done above, and a diſtringas taken out 
a5 to the other only, Ts 1 N 

At laſt it was held well by GouLD and Powis, Juſtices, againſt 
Hor r, Chief Fuſtice; and error was brought. before the lords, and 


Uu Craddoc 
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Hilary Terms 13. Will. 3. In B. R. 


Caſe" 1057. SARI: 2a Sia again Glin. 

On toit brought CTION an attorney for money received to the ain · 

See ACTION, again fs 

retired 19 th® The attorney ſhewed to the Court that he had been 

— as an attorney for the plaintiff, and had applied ſome of his i 

his own bill towards payin for his labour. and ſome to a ſolicitor in wo 

— and „and moved to his bill raxed, and er e 
tre, den appear due to him. ; 


= 1. Cunts. If the plaintiff had applied by motion to have us to 
- compel an attorney, by virtue of our power over him as our of. 

' ficer, to. pay the money. there, foraſmuch as that is diſcre. 

tt,/onary in us, we would not help the plaintiff unleſs he did the 
fair thing of his ſide; but here when he demands no favour of us, 
we cannot deny him the law, and let the defendant wy his legal 
remedy againſt the plaintiff (a). . 


(a) But ſee now the ſtatutes of the caſe . Glas Term 
2. Gro. a. e 22. the 8. Ger 2. 6. 4. and Rep. 123 


Caſe 1058. „ | Johnſon againſt Allen. 


One fon tenant : n PER CURIAM. If two tenants in 8 be, and one of 

them do actually ouſt the other (a), he may maintain an eject- 
. ment againſt him, and he ſhall not be adinitteq a a A nge with: 
" out conſeſſing leaſe, entry and ouſter... oy. 


| - And in that caſe the plaintiff ſhall only recover his purparty pro 
indiviſe, and ſhall be put in poſſeſſibn of no 1 more. 


In boch caſeno And in ſuch caſe the ſheriff ſhall give the fawe execution . he 
mean profits to would do of rent upon aſſize, and there can OT puns 
be on; ted al recovered i in caſe of tenants in common. 


But if one enter only upon another, REY only as tenant in 
common, and tne other brings an ejecment, it will be hard to 
_ enforce the defendant, who has done nothing dut as tenant in 
common, to confeſs leaſe, entry and ouſter (b), 


| 0 658 J And here iT * was RULED, that there ſhould be a confeſſion 
of leaſe, entry and ouſter, in caſe it ſhould _ to bean actual 
ouſter upon evidence at the trial; fecus ne 


To d And rr vas AGarer, that wobf/ei bpe ie take the denk 
making the ut. profit of his moiety, would'amount to an ouſter, but not to con- 
| _ 3 of len to have the rents raiſed peg! the temps would not. 
* N * & Fairclaim, on the De.” oF Hob. 120. Co. Lit. mo 


miſe of Empſon, wv. .Shaklcton, LD Burr. 13 "> . 
2504. Dot, on the Deniife of _ | 


and Taylor, v. Proficr, Cowp. 217. 


* 


| Vaſpor 


Sa 8 


Do Oo .. en mere. e e „e eee 


Hilary Term, 13. Will. 3. In B. R. 
vaſ por againſt : Edwards. F Caſe 105g. 
RESPASS guare clauſum fregip, and fed his graſs with alf dirs e- 


* 


ſcapes, the per- 


L pig. „ „ > eg 15.2084 ton dinning 
The defendant as to all, except the treſpaſs by the pig, pleads cannot bing 
not gvilty ; and as to that, that the plaintiff ought not to have neh, kk 
his action, for that he had taken the pig doing the damage, and im- e wor 4 

it in a common pound at J. and there the faid pig ex out his &T aur. 
cauſa pred. detinuit. e 09 PEE 


” 
£ -— . 


The plaintiff confeſſes the taking and impounding, but that 28. | 
afterwards the Pigs without his conſent and will, rag. out of 4 8 1 bans: 
the pound. 5 | | £--# 19. 

And upon this a demurrer. | 3 BY "NP 
| Tas CAsE depended a long time, and was ſeveral times ſpoke tes — 
to at the Bar. | | „ | 


Ir was SAID, to maintain the replication, that a diſtreſs is but 
2 pledge (a), and if one be defeated of his pledge, and has no re- 
medy over, he ſhall have recourſe to his original remedy for the | 
thing for which the pledge was taken. If one bail goods as a 1. Inft. 3g, 
pledge for money, and the bailee be robbed of them, he ſhall main- 2. Cro. 245. 
tain an act ion for the money. And here js no default in the 
plaintiff, for he could do no more than to impound it; and he 
could not juſtify the tying of it, fo as to ſecure it from eſcaping ; 
vide 27. Af. pl. 64. And the whole default is in the defendant : 
Fixsr, In doing wrong to the plaintiff; and again, by not ten- 
dering amends, whereupon he might have his hog again; vide 
2. Inſt. 341. And if the plaintiff is defeated oi his diſtreſs, 


mrough the fault of the defendant, he may diſtrain de nove; as if If diftreſs die in 


: diſtreſs die in the pound overt for want of food, the diſtrainer Pound overt for 
may diſtrain de nowe 3 vide Dy. 280. b. Hb. 61. 15. Edw. 4. may ditran 4. 
K. 77 he may alfo bring treſpaſs if he pleaſe. And if debt „, 

be brought for fent ifluing out of land in the ſame county, levied 

ſer diſtreſs without more will not be a good plea; but he muſt 

alſo make a ſpecial concluſion et fic riens arriere, ſo that the taking 

the diſtreſs and detaining thereof is not the material matter, but 

the rent's not being behind; and where no ſuch concluſion is, the 


lands are ini another county, and then it would not be * material * [ 6 59 ] ho 


to make ſuch ſpecial concluſion, becauſe the rents being behind 

cannot be tried by men of the county where the action is brought. 

22. Hen. 6. 13. pl. 9. 36. Hen. b. pl. 1. 35. Hen. 6. 10. Raft. 

Ent. 175. Go. Ent. 49. e 5 

To ruts it wa; ſaid, that in this caſe the plaintiff had his choice Perſon may dif- 
to diſtrain or bring treſpaſs z and when he has made his election, were Fe _ 
9 . eſpaſs, but 
dare has made election, ſhall have no other remedy, unleſs that be ineffectual by the act of Cod, or 


(a) See 2. Leon. 174. that a diſtreſs is but a pledge. Nor E is . S. 
; ; | = and 
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Hilary Term, 1 3. Will. 3. In B. R. 


Vuares and taken a diſtreſs, he ſhall never have recourſe to any other re. 
* medy till that remedy proves ineffectual through the act of God, 
N or the wrong of the defendant, neither of which has happened 
here ; and therefore the cafe of the diſtreſs dying in the pound for 
want of food, that is in a pound overt, or dying in any pound by 
any other chance, without default of the diſtrainer, is not like 
this: If the defendant had brought a replevin here, the ſheriff 
muſt have returned an elongatur, and could not return the eſcape; 
wide 5. Hen. 7. c. . but he may return that they eſcaped, and 
came back to the owner; vide Br. tit. Return, 75. And here it 
does not appear that the pig came back to the defendant again, 
which ſhews the plaintiff is not diſcharged of it, nor we charge. 
able for the treſpaſs for which he is ſuppoſed to have a diſtreſs; 
and for which, if a replevin were brought, and an elangat. had been 
returned, as it ought to be, a tofthernam would go againſt the 
laintiff of his own cattle. And if this had been a caſe of rent, 
Erice per diſtreſs would be a 1 plea; for the meaning of that 
plea is not that the money is a ually paid, for then nibil debet or 
riens arriere had been the proper plez, for the meaning of it is, 
that the party has taken a diſtreſs, and ſtill has it as a gage for his 
rent: And it was ſaid, the eſcape here was thtough the lt of 
the diſtrainer, for he might have put the diſtreſs in a ſafe pound; 
which if it were broke, he had a remedy by a parce fracto; or if 
this be the common pound, and not capable of holding the diſ- 
treſs, it was his folly to make uſe of it, when he might put it into 
any other ſafe place, and make that his pound; or perhaps he may 
have remedy againſt the lord for not maintaining a ſufficient pound; 
ſo that ſtill he is at no prejudice, or at leaſt it is ſuch a one as 


comes through his own default, and then he may thank himſelf 


for it; for it was alſo denied that the diſt rainer could not tie the 
diſtreſs, but it was agreed it will be at his peril, if through ſuch 
tying the diſtreſs comes to any hurt, for then he muſt anſwer for 
it; and the caſe of 27. A. warrants no more; for the diltrels 
muſt be in a convenient pound, and if it he not ſuch, and a diſ- 


* [ 660 ] treſs is put into it and abuſed, though it de * what is called a 


common pound, the diſtrainer ſhall aalwer:for it. And therefore 
A commn if alive beaſt be put into a place in which there are ſharp ſpikes, 


—. of os by whien the beaſt is tuck, though it be a public pound, the diſ- 


| diftrainer, and trainer ſhall anſwer for it, for it is his pound, and it is he ſhall 


to anſ wer for all have a parce fra@?s for the breach of it, and not the lord; vide 
the miſthicfcat PiA. & Stud. c. 27. And it was ſaid, there were but two forts 


tle ſuffer by its = | 
bein a hid ane. of pounds, vg. overt and covert; overt where the owner may 


2 _paune overty is the owner's, which ſhews, kflat if they die through any default 


4 is che of the diftrainer, as for want of fo60d"ih a pound covert, it is at 
his peril ; ſo of other defaults, a8 may bz Fealonably collected 


from tne ſaid book of DoJ. Stad. uli ſupra. And it was faid 
| | 8 that 


come and feed them without being a treſpaſier, and covert'where 
If cattle die for he cannot have ſuch acceſs. If the cattle die in a pound overt | 
want of food in for want of fodder, or without any default in either party, the loſs 


Hilary Term, 13. Will. 3. In B. R. 


that a pound was not like a common gaol, or a hayward like a Vun 
gaoler, but only a common ſervant to all that uſed the pound. x —_ f 


To all which HoLT, Chief Fuftice, ſtrongly inclined. And 
he added this diverſity between rent and damage feaſant, for one 
may diſtrain any cattle he finds on the premiſes for rent, but in 
the other they muſt be actually doing damage, and are only diſ- 
trainable for the damage they arc then doing, and continuing ; for 
if they have done damage to-day and gone off, and come again at Vide 2. Inf. 
another time and are doing damage, and are taken for that, and 161. a. 
the owner tenders amends for that damage, the party cannot juſtify 
keeping them for the firſt damage: And he ſaid farther, that if ten 
dead of cattle are doing damage, one cannot take one of them and 
keep it till he be Gatisfied for the whole damage, but may bring 
treſpaſs for the reſt. And he ſaid, that if diſtreſs be ſtole or ſet 
at large by a ſtranger, he ſhall not be anſwerable for it; but even 
in that caſe if replevin be brought, ànd an elongatur returned, as 
it muſt be, there ſhall be a uit hernam, and the diftrainer liable till 
he ſhew that matter, which being no default of his will excuſe 
him; and the plaintiff in replevin may work beaſts taken in wi- Beaſts taken in 
thernam, becauſe they are delivered to him in lieu of his own ; benen may 
and when the matter is determined, if it go for the plaintiff in re- pf 
plevin he ſhall have judgment for the beafts in withernam, if his in heu of the 
own be not to be wo, ; but if it be for the defendant he ſhall have others. 
his beaſts again, and may keep the diſtreſs till he be ſatisfied, | 
And when one diſtrains damage feaſant, he has an adequate ſatis- | 
fon for his damage till he loſe it without default * in himſelf, # [ 661 ] 
for when he has return irrepleviſable, he can have no other fatis- : 
faction but to keep the diſtreſs till he be ſatisfied. And damage- Diſtreſs for da- 
feaſant is the ſtricteſt diſtreſs that is, for the thing diſtrained muſt om 
be taken in the very act; for if they are once off, though on freſh _ "oe 
purſuit, you cannot diſtrain them. If tender be made of damages ; 
before the taking, the taking is unlawful, if after the taking, and 
before impounding, then the detainer after is unlawful ; but ten- 
der comes too late after the impounding to make either the taki 
or detaining unlawtul ;-but fill after the impounding the diſtrainer 
may take the amends, and let go the diſtreſs, if he pleaſe. And if 
a beaſt has done more damage than he is worth, let him not diſ- 
train, but rather take his action. And before the ſtatute of 
23. Hen. 8. c. 15. no damages were given in avowry for da- 
mage-feaſant, but only a return irrepleviſable of the thing diſ- 
trained, " 90 | | 1 


And now this Term, after great conſideration, THz Court 
delivered their opinions ſeriatim. | 
 GovuLn, puiſne Fudge, The plea in bar is bad, and the repli- 
cation good. If the diſtreſs had died in pound, though after judg- 
ment irrepleviſable, he might diſtrain a-new, or bring his action ; 
for it is, as Hobart ſays, the effect of the agreement of the parties, 
or act in Jaw, Hab. 61. 15. Edw. 4. 10, Doc. & Stud. c. 27. 
| TE 5 . for 
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Hilary Term, 13. Will. 3. In B. R. 


Vazron for the party has the goods as a pledge, and as long as that con- 
ö tinues he ſhall not have any other remedy; but once it ceaſes to 
be a pledge, his action is reſtored to him, and it is in his election 
whether he will retake his diſtreſs or bring his action of treſpaſs: 
If the owner break the pound, and let diſtreſs go, the diſtrainer 


Fowanrvps. 


ſhall have a parco frafte, or may retake the diſtreſs. 1. Inft. 45. 


34. Hen 6. 18. If one diſtrain, and as he is driving to pound 

they eſcape, I may purſye and retake them, or bring treſpaſs, and 

the reaſon is the fame here. If diſtreſs eſcape out of pound, the 
party Tray retake him, 29. A pl. 64. but he cannot tie, for that 
would be a miſuſer, and would amount to a converſion. If the 
diſtrainant ſuffer the diſtreſs to eſcape by his own conſent, he dif. 
charges the treſpaſs; or if the defendant had alledged any default 

in him, that perhaps would alter the caſe ; ſo that he concluded 

the replication was gaod. And the plea is bad, it is that namin- 
diſtrictiauit he took and impounded ; but that is not enough, for 

he ſhould have ſaid farther, that he ſtil] does detain the diſtreſs. 

If a ferre foctas be brought upon a judgment, and the defendant 
pleads that he has been taken in execution, that will not be 

* [ 662 ] enough, without ſaying farther, that he till continues in * ex- 
| ecution. Raft. Ent. 175. Where a diſtreſs for rent is ſo plead. 
ed, and ſhewed to continue, ſo here as long as it is ſhewed that 


the plaintiff has a gage or pledge, fo long it is a bar, but the mi- 


nute that gage ceaſes againſt the party's will, the action revives, 
And in all cafes where one pleads a plea, which to be good muſt 
be continued, there he muſt ſhew the continuance ; as 12. Hen. 8. 
2. 13. Hen. 8. 15. as if a man makes title under tenant for life, 
he mult aver his life. Telv. 223. And he held the return in re- 
plevin in this caſe might be made of the ſpecial maiter, ay well as 


if the diſtreſs had died in pound, or eſcaped and came back to the 


owner, which may well be done. Fide Br. Return of IWrits, 
125. Dalt. Ret. Brev. 104. i | 


If cate taken | Powe, Fuftice, It would be of dangerous conſequence, if 


danage-feajant Cattle taken damage-feaſant ſhould eſcape out of pound without 

eſcaps out of default of him who did diſtrain, and that he thereby ſhould be- 

pound, witheut come remedileſs ; for a diſtreſs, whether for rent or damage, is 

e ag oO gage, 2. Cro. 148. and they could not be ſold at common 

trainer, he has . . 

remedy. law even in the cafe of rent, nor now for damage-feaſant ; and 
the diſtrainer cannot uſe them though it be for their good, and 


therefore he cannot tan green hides to preſerve them, Cro. Elia. 


783. nor milch-cows to preſerve their milk, or fave them from 
hurt, 1. Kel. Abr. 673. though it be allowed, 2. Cro. 148. that 
kine may be milked to prevent their being ſpoiled : But I take 
Rolle to be law; then if it be a gage, it is a gage for ſatisfac- 
tion; and if that be never made, why ſhall the party have no re- 


medy if there be no default in him? for it is as true a rule, that 


one thall be fatisfied once, as that he fhall not be ſatisfied twice. 
If cattle «if- If cattle dittrained be put in pound overt, the owner at his peril 
trained be put muſt feed them; and if they dic, the diſtrainer ſhall bring bis 
1 nd overt *_ 8 | | 
wa dhe, Aion may be brought, or freſh diſtreſs. 


action 
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whereby he is now become intitled to that action, whereof he was 


Hilary Term, 13. Will. 3. In B. R. 


2ction or diſtrain again, Dy. 280. 1. IA. 47. Doct. & Stud. 102, Vas es 
and the reaſon of that is, becauſe he loſt his pledge without fault _ 2-" 

in him: Another reaſon why he ought not to loſe his remedy is 
becauſe he cannot otherwiſe ſecure them than by impounding, for 

he cannot tie them; vide 27. Af]. ubi ſup. So if they be ſtolen out So if ſtole out of 
of the pound overt he is not liable nor remedileſs; but if he ſhould it. 

put things into the pound overt which are not proper to be put 

there, and they be ſtole, he ſhall anſwer for them ; but if they be 

proper for pound overt, the owner muſt keep them from thieves, 


as from ſtarving. 1. In/t. 47. b. 


If diſtreſs be ſtole out of pound, and elangat. be returned, the 
diſtrainer to prevent a withernam may ſhew that * they were ⸗ [ 663] 
ſtolen, 32. Hen. 6. 27. b. Br. Ret. Brev. 135. Nat. B. 74. and 8 
ſome Books ſay the ſheriff may return it. If the cattle die in 
pound, he may diſtrain in caſe of rent, or Buy cebt; ergo if they 
die in caſe of damage- * he may bring treſpaſs. 15. Edw. 4. 
10. Dy. 280. Hob. 61. Dot. & Stud. c. 27. f. 112. f 


But notwithſtanding all this, the action will not lie here, for 
want of this material word in the replication, that the diſtreſs 
eſcaped without default of him; for it is not enough his gage 
ſhould be loſt without his conſent, but it muſt be without his de- 
fault too, to intitle him to an ation. And he held the plea good, 
though the words adhuc detinet were wanting, for it is a plea in 
bar, and good to a common intent. 


TurToN, Fuftice. The plea is good; the plaintiff had his 
election of two remedies, treſpaſs or diſtreſs, and uſing of one is 
an utter waiver of the other. 2. Co. Sir Rowland Hayward; 
Caſe. 9. Co. 51. and Heb. 59. an election of one is an implied 
teſection of the other. And diſtreſs ſufficient to ſatisfy the rent is 
a good plea in bar to debt for the rent; ſo by parity of reaſon in 
treſpals. And he concurred with Powis, that the replication was 
bad for the cauſe above; and here was defect in the plaintiff to put 
the diſtreſs into ſuch a pound, when he might put it into a ſafer, 
as every-body muſt know he might have done; for a common 
pound of a manor cannot be looked upon ſafe for a pig; ſo he 
concluded againit the plaintiff. | | 


Hour, Chief Fuftice. I always was of the opinion that now 

am of, that judgment ought to be for the defendant ; for it is 
plain there was a time when the plaintiff could not have main- 
tained this action, viz. when the diſtreſs was taken; then the de- 
fendant has pleaded this matter, which did take away the action; 
and ſo a matter is pleaded which thews the plaintiff had not an 
original cauſe of action; and if the plaintiff will admit the truth 
of that matter, he ought to ſhew ſome ſpecial ſubſequent matter 
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originally ouſted by the plaintiff's plea, or remove the matter that 
is made a bar to him. And here the taking the hog damnge- 
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it pound overt it; and if it be broke he ſhall have a parco fracto, though it be 


| Fae lies, tho" to be the pound of him that uſes it as ſuch. Then he ought to 
min another's foil, hs 


Hilary Term, 13. Will. z. In R. R. 


A* lengas a dif- feaſant is prima facie a bar of the action; and it is agreed, that 
2 is 2 if diſtreſs is taken damagegfeaſant, as lorig as it is detained it is 2 
eee, 1 3 
Bar is gocd to a But it ĩs objected, that it is not ſhewn that the hog is detained 
common intent. ſtill; but ſurely a bar is good to a common intent, and it js enough 
[ 664 ] for him that is diftrained to ſhew a diſtreſs & taken, and it behoves 
the other ſide to ſhew how the poſſeſſion of it happened to be loſt, 
and fince he has loſt poſſeſſion he knows beſt how; if he had 
fhewn that the defendant had taken it ont of pound, it might 
be fomewhat, or even that it efcaped out of pound and run home 
to the defendant, and that he came upon freſh purſuit to take it, 
and had been hindered by the defendant. And ſurely it is the default 
of the defendant that he put it in an il] pound; furely none will fay, 
that if a hog be pur into ſuch a pound as cannot keep it, and then 
iteſcapes, that he can afterwards bring treſpafs; and it being a com- 
mon pound makes not to the cafe; for be the pound common or 
not, it is the pound of him that uſes it for that time; and the law 
Diftreſs is not does not require a man to put the diſtrefs in a common pound, 
obliged to be in but only that it be put in a pound overt, or be fed at peril of the 
a common diſtrainer, and taken care of by him; and common pounds are 
either by cuſtom, tenure, or agreement among the inhabitants of 
a vill or manor, and not by common law. But if there be 2 
common pound, and one will uſe it, he muft take care to keep 


de broke, pares another man's pound, as in another man's cloſe, which ſhews it 


keep his pound, or if it be out of repair, and he put cattle in it, 
and they eſcape, is it reaſonable he thould take advantage of his 
neglect? Surely it is not; for the diſtreſs is for his benefit, and the 
law appoints none elſe to take care of it; and though ſome pounds 
have haywards, Who are officers in leets, yet the law takes not 
any notice of them. | 


And to fay that he does not ſhew in the bar that the plaintiff 
does detain it yet, it may be he does not detain it; for ſuppoſe it 
de replevied, the plaintiff's way would be to avow, and pray re- 
turn for the damage; and if pending the matter upon the replevin 
this action were brought, would you have it ſet forth in pleading 
this matter, that he ſtill detains the hog ? That would be falſe in 
fact; ſo the plea, prima facte, is good till it be avoided ; as levied 

der diſtreſſe, et ſic nihil debet; and though the precedent in Raflall 

de et adbut detinet, yet that is no matter triable, but the taking 

the diſtreſs is what is triable: And ſo it was there, for if x man 
diſtrain for rent or damage-feaſant, upon replevin he muſt juſtify 

the taking, and not the detainef ; and then, if upon the avowry 

it appear that he had good cauſe, he ſhall have return; if the diſ- 

treſs be cloined or embezzled, there ſhall go a withernam upon 

[ 66; 7 that matter returned on the returno babendo; ſo if there migit 
de a replevin, whereby the plaintiff would be diſpoſſeſſed of the 
diltrefs wil return, that would diſcharge the action: And when 

f | 2 it 


— ,, . K. 
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Hilary Term, 13. Will. 3. In B. R. 


+ is pleaded that he diftrained the cattle, it ſhall be intended that Vavros 
he has them ſtill, or that there is a-replevin pending; or if it be x4 2 
otherwiſe, it ought to come of the other ſide; for if the diſtreſs be | 
uken from him by replevin, as it well might be, that will not re- 
ire the action of treſpaſs : If it eſcaped through his own defect or 
let, that will not revive the action. And here he once had 
the diſtreſs in bis poſſeſſion, and is. beſt able to give an account 
of what is become of it; and if he does not ſhew that he has loſt 
it by ſome means whereby the action is revived, itſhall be intended, — 
to continue diſcharged. And here it does not appear how the 
eſcape was, os rn it was without the conſent and will of 
the plaintiff z and all that might be, and yet be through his neg- 
ect; and if fo, the action not revived. And ſuppoſe the door of 
the pound had not been locked, whoſe fault isi ls it not the 
fult of the plaintiff, who ought to have ſhut it? Vo the defendant 
has ſhewn a diſtreſs, which is prima faciè a diſcharge of an action 
of treſpaſs ; then the plaintiff ought to ſhew how it came to be 
revived. If cattle die in pound, it is true the action is revived ; 
why ? becauſe it ĩs the act of God; ſurely then there is a great dif- 
ference between the death of the diſtreſs in the pound, without 
the default of the diſtrainer, and an eſcape of them, which muſt 
happen through his default, and-be taken fo till he ſhew the con- 
tary, And the difference between an eſcape of a diſtreſs out of If eſcape out of 
pound, through neglect or other default of the diſtrainer, and _ 1 
without his default, is ſo material, that in one caſe the action of 5 — 2 
treſpaſs, &c. ſhall be revived, and in the other not. And I alwa s re yves, eli 
. YS' paſsreyives, 
heard a bar was good to common intent; becaule it is to excuſe not. 
from a charge ; but a replication muſt have a general certainty, | 
becauſe it is to deſtroy the excuſe of the defendant, which is always 


received favourably. 


And judgment was given for the defendant, 


The King againff The Village of Andover. Cafe 1060. 


THEIR cnanrEn is, that the mayor and major part of the Charter of A. 
corporation may turn out whom they pleaſe. dover. 


And PER Cu IAM, after argument, There is no remedy for it, 
their conſtitution being fo. | 8 c 


- *[ 666 ] 
Anonymous. Caſe 1061. 


HOT, Chief Juſtice. If 8 give leave to another Attorney, we 


to practiſe in his name, he ſhall an 


wer for all the villanies Zives another 
AD leave to practiſe- 


and practices as he ſhall act in his name (a). Wh er 
| | in his name, is 
| _ anſwerable for what is fo done. 
(a) See 2. Gee. 2. c. 23. Oppenheim +, Harriſon, 1. Burr. 20 and 1. Com. Dig. 
" Attorney” (B. 15.). 
| | Anonymous, 
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| Salk. 148. 


Hilary Term, 13. Will. 3: In B. R. 


Cat 1062. eee 

ae will MIULSO moved for a mandamut to ſweat in a ſteward of 4 
not le wo fivear 2VE. copybold court (a). ons TT 
a capyhold Hor, Chief Juſtice. The true reaſon of mandamus was when 
court. aldermen, capital burgeffes, or fuch other officers concerning 


S. Cam. Dig. the adminiſtration of juſtice, were kept out, to fwear them into, 


* Mandars”* or at Jeaſt reſtore them into their places; and we ought not to 
(A)-(B.> grant it to fwear a regiſtrer for a biſhop, though it be an office of 
2a public nature (5); and he ſaĩd he would not cate to do it for the 
ſteward of a leet, though heretofore it were uſed to fwear a phy- 

fician of the college (c); and it is rare to grant it where one ha; 

| d (2) ; and here it is a private officer to do fervice 


And it was not granted: | 
(e) That a mandamus Hes for the {6) Rex v. Ward, Stra. 893, _ 
Reward of a court leet ſee 1. Sid. 40. 160. (c] 1. Sid. 29. Carth. 92. Sed id; 
| Ray. 12. 2. Lev. 18. 2. Stra. 948. 2. Show. 178. 1. Lev. 19. contra, 
1207. 1. Wil. 283. but not to reftors (4) See Rex v. Barker, 3. Burr. 1265. 
the ſte ward of a court baron, Fitzg. 194. Rex v. Wheeler, B. R. H. 99. 


Caſe 1063. Taylor againſt Reignolds. 
Conufance of 12 a habeas corpus to the ſtannary courts it was returned, that 
pleas no good 1 they have conuſance of pleas by the charters of Edward the | 
return ton ab. Fir, and another of Edward the Third, and that this matter 
a: BY might be well returned were quoted Style, 255. 1. Roll. Alr. 
S. C. Forteſ. 48 N | > | I 
28 347: 548. c | 
Ante, 645 HoLT, Chief Juſtice. Conuſance of pleas; of exempt furif- 
_ dition, were never returned to a habeas corpus; for then they 
might return a falſity to ſupport their juriſdiction, which would 
not be traverſable, and fo a fubjet would be ouſted of the privi- 
lege of ſuirg, or being ſued, in the king's ſupefior court, with- 
out an opportunity of controverting the matter; and he quoted 
the caſe of Biſhop v. Percival. And as to an exempt juriſ- 
diction, that always is for the benefit and eaſe of the reſiants 
within ſuch a vill, borough, &c. not to be ſued out of their vill, 
&c. and then ſurely they may waive that benefit, and remove their 
If one who is Cauſes to the ſuperior courts. And if one, who is within an ex- 
within an ex- empt juriſdiction, be impleaded out of it, his way is to plead it, 
empt jurifdie- and the lord has nothing to do with it; but as to conuſance of 
tion be ſucdout pleas, that cannot be pleaded by a defendant, but muſt be demand- 
plead it. ed by the lord of the franchiſe, his bailiff or attorney. 
Conuſance of pleas canrot be pleaded, but mutt be demanded by the lord. 


Vincent 


rr 


tion that any of them were likely to become chargeable to the 


| * Vincent againſt Preſton. Caſe 1064. 

pER CURIAM. When once a thing is made a canciliuni, one Where a thing 

cannot enter judgment, or make any other alteration, without, e —_ 
leave of the Court; and the cafe of Creſgate v. Green was OT —_ 
quoted, which was, T wo breaches were aſſigned in covenant, and tered without 
an anſwer only to one of thein, and for that a demurrer; but kave of the 
before it was put in the paper, judgment was by nibil dicit en- Court. 
tered upon that which was not anſwered, and well; and all the s. c. ante, 603. 
diFerence between that and this is, that here it is made a con- Tidd's Pra. 
cilium; and yet judgment by nil dicit entered without leave of the 257. 260. 475. 
Court. And it being again moved by the Attorney General, who 
ſeemed to ſatisfy the Court, that the judgment might be well en- 
tered for that part of the declaration which was not anſwered in 
the fame Term, tough it was pretended to be a diſcontinuance 
ret becauſe they had entered it up without coming to the 
ſecondary, which is irregular, it being a judgment for want of 


plea, the judgment was ſet aſide. 


T4 Taylor's Cafe. | Caſe 1065. 
THE QUESTION, in a motion made by MEabe; was, Whe- Declarationcan- 
ther a ſervice of a declaration in ejectment on Sunday were OY GE 

good now upon the ſtatute of 29. Car. 2. c. 3 | 1 

And ptr CU IAM, It is not; for it is a proceſs, though not a 
judicial one; for it is computiive on the party to appear; and it 
may as well be ſaid, that fervice of a ſummons in a real action 
may be good on Sunday (a). RET f 

(a) See Brookbank v. Aller ſon, ante; Broome, 1. Black. Rep. 526. 8. C. 


275, Waldegrave's Caſe, ante, 606. 3 Burr. 1595. S. C. 6. Brown's P. C. 
Walker . Town, Bar. K. B 300. 132. and Morgan v. Johnſton, 1. H. 


Corawall.s 4. Heyle, Fort 373. San v. Bl. Rep. 628. 


The Pariſh of Halſtead agaigſt The Pariſh of Melford. Caſe 1066. 


ANON to remove a wife and children to the place of the Order to remove 


huſband's laſt legal ſettlement: | a wife and chil. 
: dren to the ſet= 


And it was held bad as to the children, for they might have a tement of the 
legal ſettlement different from the huſband, but it might Rand as to huſband, in. 
the wife. = 2. Salk. 528. 
Fert. 322. 313. Foley, 269. Stra. 380. Burt. S. C. 153. and ſee the whole law reſpecting the ſettle - 
ment by parentage, 1. Conſt's P. L. 19 to 64. 2. Conit's P. L. 773. 

But ANOTHER EXCEPTION was, That there was no adj udica- An order muft 
ſtat> the dauper 
pariſh from whence they were removed: and though it was ſaid, . Wi 
that they came to ſettle titere contrary to law; yet for the laſt ex- 
ception the order was quaſhed in toto. e 


zo. 
Sett. & Rem. 39. 21. I. Stra. 77. 527. 2. Conſt P. L. 772 to 780. 


(2) But now by 35. Geo. 3. c. 101. ne perſon can be removed until actually 
chargeable, | 


Vol. XII, | XxX 15 The 
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| Hilary Term, 13. Will. 3. In B. R. 

* [ 668 ] C 

Caſe 1067. The King againſt The Pariſh of Minton. 
Order confirm- PER CURIAM. If one pariſh make an order for the removal 


re 2 is of a poor perſon to another pariſh, and that order is confirmed 
to duat Pa: upon an appeal, that pariſh is for ever concluded againſt all other 


riſh; ſo if it be . | | 
ee N > e pariſhes; ſo is an order made, and not appealed from, final. 
from. | But the exception was taken, that the appeal, on which an af. 


S. C. Salk. 527. firmation is final, ought to be to the general quarter-ſeſſions, and 


S. S. 3. Salk. here it was ſaid to be at the guarter-/e/Jions, without more. 
250. | I a 2 
S. C. Sett. & But foraſmuch as it did appear to be at the ſeſſions held on ſuch 


Rem. 223, a day, Which was the very day appointed by the ſtatute for the | 


cog — 577. holding of the general quarter-ſeſſions, the Court would intend it 
the general quarter. ſeſſions (a); muitum renitente Hor r, Chief 

Juſtice: For ſince the act gave the appeal to a particular jurifdic- 

tion, they that would go upon that ſtatute ought to purſue it pre- 

ciſely, and expreſsly ſhew it, without leaving any room for intend. 


| (a) See Rex u. Shaw, ante, 203. and the Note ef Rex v. Chitholme, ante, 
203. 7065, | | 
Caſe 1068. The King again, Biſhop. 


bats of HE came to reverſe an outlawry of murder, and upon confeſſion 


murder on con- of THE ATTORNEY GENERAL that he had no lands or tene- 
feMon of attor- ments, which confeſſion recited, that it ſo appeared to him on 


ney genera! that affidavits, the outlawry was reverſed for the common error, that 


had no arcs. the Court was not ſaid to have been held pro com. So it was re- 
S. C. ante, 626. . . x 4 : 25 
* verſed without any /cire facias to the lords immediate and mediate; 
» 544» 545 · x . 8 
ndnd he was ſent priſoner to the Old Bailey. 


r Anonvmous. 

Caſe 1069. - 

in Rp a H joined, and puis darrein continuance, one of them dies; che 
oy plaintiff may at the trial get his default recorded, and proceed to 


di i rein 5 
229+ bar arg trial, and have a verdict againſt the other; and he may before 


continuance, 


ar trial his de- judgment come and ſuggeſt the death of the defendant who died, 
fault be record- and have judgment againſt the other. And taking the inqueſt 


ed, his dea'> againſt one, where there are two defendants, and one of them 


gh 13 dies, puis darrein continuance cannot be error, if the default of 
i the other be recorded, and his death be ſuggeſted beiore judg- 


me had 2- 


kainſt the other, ment; and one cannot plead death of a party in abatement, puts 
dar rein continuance. | : | . 


AT 


's } T. Chief Fuftice. In treſpaſs againſt two, and after iſſue | 


s Le oy - 
ON LEI 
1 . 5 7 


= 
TS 
w- „„ „„ 


at 


THE. SITTER 
AFTER 
HILARY T 
IN 


The Thirteenth of William the Third, 
| Guildhall, 
neyors 
Sir John Holt, Kut. Chief Fuſtice. 
Sir Edward Ward, Kut. Chief Baron. 
Sir Henry Hatſell, Kut. Senior Baron. 


zd 16691 
* The City of London againſt Wood. | Caſe 1070. 


N Ax ACTION brought in THE MAYOR'S COURT againſt IIS 
Mood for four hundred pounds as a forfeiture, for that he & in chow 
being duly choſen ſheriff did not ferve, or otherwiſe diſcharge or's court for 

bimſelf by fining, &c. according to the act of common council refuſing to ſerve 
made in the ſeventh year of Charles the Firſt, it appeared the plaint 35 ſheriff. 0 
vas levied in the court of the mayor and aldermen on the fifteenth Ante = 

of November, and that the defendant gave bail for his appearance 

the next day, viz. the ſixteenth ; and inſtead of continuing from 

the fifteenth to the ſixteenth, that day is given from the ſaid fif- 

teenth to a certain day in June; and then the entry is, that the 

cauſe was removed by habeas corpus to the common pleas, and 

ent down by procedendo. And then the defendznt pleaded ** nz/ 

© debet,” c et hoc parat. eſt verificare, ut liber homo of the city,” 

and offers to bring ſix freemen of the city to be his compurgators z 

ad a demurrer to this plea; and judgment againſt the defendant z 

o which this error is now brought before the ſaid Judges commiſe 


ners. 
X x 2 Harra, 
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Hilary Term, 13. Will. 3. At Guildhall, 
Hars ETL, one of the Barons of the Exchequer, who argued 
firſt, divided the caſe into four points : 
FigsT, Whether wager of law held in the caſe ? 
SECONDLY, Whether there were a di continuance ? 


Tulgprx, In cafe there were 4 diſcontinuance, whether it was 
now amendable by the record in the mayor's court, ſuppoſing that 


to be right ? 


FourTHLyY, Whether this action be brought in a proper court, 


| 8 that of mayor and aldermen, it being for a forfeiture to the 
city! | 


Wager of law 
will not lic. 


*[ 670] 


And PER LUY, Wager of law lies not here, for that never lie; 
but in reſpect of the weakneſs and incontiderableneſs of the plain- 
tiff's ground or cauſe of demand; and when the ground of his de- 
mand is ſo ſmall and weak that the defendant's oath, and that of 
compurgators, may be looked upon as an equal conſideration with 
it, then a wager of law may well be; but never where the foun- 
dation of the demand is of greater regard than the defendant's oath, 
then it never lies. 1. If. 292 it lies not where there lies a ſpe-. | 
Cialty or deed to charge the defendant ; * but only where the cauſe 
of action is only a bare parol tranſaction, which as it may create a 
duty, yet it is ſuch a duty as may be diſcharged in the ſame man- 
ner that it is contracted; and the reaſon of it is grounded upon the 
preſumption of law, that one for no worldly conſideration will for- 
{ſwear himſelf; and it is an argument that the matter is of no great 
value, that the plaintiff did not take care to have better ſecurity for 
it than the ſlippery memory of man, and the incertainty of a verbal 
contract: ſo that fince the lien or tie was fo light, it is no wonder 
if the law will lightly difcharge it. Another reaſon of a wager of 


law is laid down in 2. {nf. 45. b. that the defendant might haye | 


witneſſes of his diſcharge, who might be dead, as none can keep 
his witneſſes alive; and ſince notuing appears to charge him buc | 
2 parol agreement, which might have been diſcharged with the like 
ſolemnity, which the defendant might have proved if his witneſſes 


were not dead, for that reaſon too the law thought convenient to 


1. Keb. 599. 
Vide Rol. Ab. 


140. 
$. Co. Beecher*s 
Caſe. | 
Mo. 276. 


\ 


admit of a diſcharge by wager of law, Nor is there any hardlhip 
in all this, becauſe the plaintiff * have prevented it by pro - 
viding a ſpecialty z but he held the firſt reaſon to be the only true 
reaſon, diz. the feebleneſs and exility of the ground of the plain- 
tiff's demand; and it ſuffices, that the nature of the defendant's 
diſcharge be of equal validity with the ground of the plaintif's 
charge. And wager of law is allowable in five caſes : firſt, In 
debt upon ſimple contract, which is the common caſe ; ſecondly, 
In debt upon an award upon a parol ſubmiſſion ; thirdly, In an 
account againſt a receiver for receipts by his own hands; fourthly, 
In detinue, though the bailment were by the hands of another 
fifthly, In an amerciament in a court-baron, or other inferior 


courts not of record, And in every of theſe inſtances the action 
| is 


Hilary Term, 13. Will. 3. At Guildhall. 


s grounded upon a feeble foundation, and of ſmall conſideration in Taz C:7y or 


law. 3 
The caſe of an amerciament in court- baron is neareſt to the 
preſent caſe of any, though nothing like it, for ſuch amerciaments 


LonDoN 
Fa 
Wood. 


are generally for private matters, as incloſing or over- charging of 


commons, or other private tranſgreſſions; but this offence, for 
which the penalty is laid here, is of a public nature, and concerns 
the adminiſtration of juſtice in the ſervice of ſheriffs of London and 
Middleſex. And though this penalty be inflicted by an act of the 


court of common council, which is no court of record, yet it is a 


court ſo vaſtly different from courts baron, or ſuch other petit 
courts, that in 4. Int. 245. my Lerd Coke does not ſtick to 
compare it to the court of parliament, where the mayor and 
aldermen repreſent the upper houſe, and the commonalty the houſe 
of commons. And what immediately concerns the good govern- 
ment of London, does very nearly concern the whole kingdom; 


| of which vide 8. Co. 187. 


*[ 671] 


The king, as fountain of juſtice, has the nomination of ſheriffs 
all over the kingdom; and ſince he, by his patent, has delegated 


that power for Lenden and pa to the city of London, as inci- 


dent thereto, they muſt not only chuſe ſheriffs, but may alſo compel Civy may com. 
them to ſerve ; for otherwiſe here would be a failure of juſtice ; Þ*! ferving of 


and the conſequence of that in theſe two counties would be of 


extreme danger to the whole kingdom. The office is of very great 


concern, for he has the cuſtody of the county; beſides, it con- 
cerns the public revenue, part whereof he collects; and it is given 
for a reaſon in Slade's Caſe (a), that a wager of law lies not in que 
minus, becauſe the king's revenue is remotely concerned, upon 
ſuggeſtion, that the plaintiff is indebted to the king, and leſs able ta 


pay him by the defendant's detainer of his debt; ergo @ pari in an 


action concerning the acceptance of an office relating to the king's 
revenue, he ought not to be received to his wager of law. Be- 
ſides, here is a contempt in the defendant, which he ought not to 


de allowed to ſwear off, Alſo all the matters that charge him are 


fats notoriouſly known, in which there never are any precedents 


of wagers of law. Again, when the matter of the charge is preg- 


nant with matter of law, there ought to be no wager of law, for 
that were to ſwear to the law; as in debt againſt huſband for clothes 
taken up by the wife, the huſband ſhall not wage his law, becauſe 
it is a point of law, whether he be liable or no, viz. whether the 


clothes were for neceſſary apparel of the wife, without which he is 
not liable, Then the very cuſtom of Londan excludes wager of 


law in ſome actions, as in debt for diet; 1. Edw.4. 6. ; Bro. 
Examination, 18. ; the ſtatute of 38. Edw. 3. c. 5. before which 
no wager of law could be againſt a Londoner; Br. Ley Gager, 94. 
Another reafon againſt the waging law here is, that by cuſtom 
of London the common —— may make by-laws for the better 


(a) 4 Co 92, 


X x3 ordering 


Hilary Term, 13. Wil. 3. At Guildhall. 


Tux City or ordering of the city; and that cuſtom is confirmed by 114 
Los dex CHARTA, and ſundry other acts of parliament. So that this being 
— a penalty ſo warranted is of too high a nature to be avoided by a 

2 [ 6-2 ] ger ot law. Vide 1. Vent. 196. 261. | 


Acton cannot * But another error aſſigned is, that this action is brought by the 
be brorsut by mayor and commonalty of London, in a court holden before the 
aue 8 mayor and aldermen; and the record ſays, that the mayor and 
courtheld before commonalty of London came before that court, that is, the mayor 
the mayor and and commonalty came before the mayor and aldermen; fo that the | 

aldermen. mayor is both judge and party, a thing againſt natural juſtice. 
And this I hold to be error; for though the mayor be not ſole 

plaintiff, nor ſole judge, yet he is eſſentially plaintiff and judge; 

and the caſe of the balliff of Norwich, in 2. Re. Ab. 93. differs 

from this: One brings an action before the bailiff and ſteward. of 

the town, and pending the action the bailiff dies, and the plaintiff 

is made bailiff, and then judgment is given for him; that judgment 

is not erroneous, becauſe it is given by the court, and not by him 

alone; for there the action is originally well brought, and the 

plaintiff was not balliff at the time of the action brought. Bus 

beſides, I do not take the opinion there to be the reſolution of the 

court; vide 3. Cre. 320. that it is not error, except it be objected 

to and over- ruled; but ſurely that is a hard doctrine ; for it might 

fo happen, that he had not an opportunity of pleading it below : 

but my reaſon for that judgment is, that it did not appear on the 

record to be the fame perſon. But here it does appear on the 

record to be the ſame perſon ; and that being ſo, though the action 

were originally well commenced, yet | take it to be error. It 

one of the aldermen of Lenden ſhould bring an action before the 

mayor and aldermen, and recover, that may be a good judgment, 

becauſe it may be a court of mayor and aldermen without him, 

Aafter and bre- and the plaintiff would not be an eſſential part of the court; via? 

thren of an hoſ- 13. Hen. 8. 12. 14. Hen. 8. 2. Maſter and confrery of an hoſ- 

na brand eo pital may preſent one of the brothers to a benefice, but they cannot 

a benefice, but Preſent the maſter, or infeoff the maſter : for to that purpoſe the 

canrot preient brother who is preſented or infeoffed is ſevered from the body; 

the maſter. and though the maſter have a double capacity, viz a natural and a 

political one, yet in one capacity he cannot do an act to himſelf in 

the other capacity; but any ſingle brother may take from the head 

and the remainder of the brothers, becauſe the head and the reſt of 

the brothers are a perfect corporation without him; vide 3. Hen. b. 

43. but the brothers are not a corporation without the maſter, 

who is the head. And he quoted Hab. 87. that an act of parlia- 

ment againſt natural equity, as to make one a judge in his ow 

[673] cauſe, would be merely void. FF 


Diminuticn not As to the laſt point, he held it a plain diſcontinuance, and not 
to be alledged in amendable, for diminution is not to be alledged in ſuch an inferior 
ar i ferior court as this of the mayor is; that judgment ought to be reverſed, 
n for the two laſt reaſons. Se | 
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Wap, 


Hilary Term, 13. Will. 3. At Guildhall. 


WaRrD, Chief Baron. The errors aſſigned are three : 


FirsrT, I hat the act of common council mentioned is contrary 
to the law of England and right reaſon. | | 


SECONDLY, That the defendant ought to have been admitted to 
wage his law. | 


. TmiRDLY, The general error, v:z. that judgment is given for 
the plaintiff, when it ought to be given for the defendant, 


And all theſe three fall under five conſiderations : 

FigsT, Whether the act of common council be good to main- 
tain this action? | ES | 

SECONDLY, If it be, Whether it be brought in the right 
court ? | : . | | 

THrisDLY, Whether wager of law lies? | 

FouRTHLY, If that does not lie, Whether judgment ought to 
be final and peremptory, or only a re/pondeas ouſter ? 

FiFTHLY, If all theſe points be againſt the plaintiff in error, 
Whether there appear ſuch ercor on the record for which the 
judgment ought to be reverſed f : | 

As to THE FIRST, The act of common council is a good 


ground for this action, both in reaſon and in the legal conſideration 
of it; and that has been fo atjudged both in the courts of common 


pleas and king's bench. I he ſubject-· matter of this by-law is the 


ower the city of London has for chooſing ſheriffs for London and 
Middleſex, which franchiſe is by royal charter granted to Londen, 
whereby a truit is repoſed in the city that theriffs be accordingly 
choſen ; and a failure therein would be ſuch a breach of truſt as 
would be a good cauſe of forfeiture of cheir franchle. And as this 
office is of great truſt, ſo likewiſe is it an office of charge, which 
makes people unwilling to take it upon themiclves ; ſo that there 
is an abſolute neceſſity there ſhould be a compulſive power in the 
city to enforce ſome to exerciſe it, for the preſervation of their 
franchiſe and diſcharge of their truſt, And this by-Jaw is in pur- 


Tax. Ciry or 
Lo Ns DON 
again 
2 


ſuance of this compulſive power, and made by the mayor and com- 


mon council, and by conſequence by all the freemen, whoſe con- 
ſent is involved in that of the common council; and they that are 
intruſted to make laws for the better governing of the city are the 
beſt judges of the qualifications of perſons fit to bear this office, 
and of the penalty they thall incur in caſe of refuſal. And every 
corpor: tion in England has a power to make a by-law for the 


better ordering and government of the corporation, as incident to & [ 524 ] 
4 


their being : and he quoted the cate of Faracre, * in the king's 
bench, and a judgment upon the return of a Hab. corp. in this very 
cale in the common pleas. | 


SECOND POINT, Whether the action be well brought in the 


mayor's court} The penalty by the by-law is limited to the mayor, 


K 4 common); 


Ante, 269. 


Sal. 142. 
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Hilary Term, 13. Will. 3. At Guildhall, 


Tus err er commonaity, and citizens of London, and therefore none can ſys 


Loxponx for 


it but the mayor, commonalty, and citizens; then it is limited and 


don, and there are two conſiderable courts of record in Lendin, 
212. the ſheriff's court and the mayor's court; and in either of 
theſe courts, if the parties had been proper, this action might have 


the ſheriff's court. 


In the face of the record it does appear, that this action is 
brought by the mayor and commonaity ; fo it appears here is a 
complete body, and every corporation aggregate mult ſue by the 
name of the head and body, and the head is eſſentially neceſſary, 

| Here the mayor is the head, and the corporation the commonalty 
or Citizens of Landon. Then who are they that are the conſtituent 
parties of the court? And we find they are the mavor and alder- 
men ; fo we find the ſame men ſue before the fame men, that is, 
the mayor and commonalty ſue before the mayor and aldermen, 
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the inconſiſtency, which is ſo much the greater, that it is 
without neceflity, tor they might bring this action in the ſheriff's 
court. | | 1 


And this objection does not ariſe from point of intereſt, but from 
point of inconſiſtency, for an objection from the point of intereſt 


penalty to be recoyered than even the party defendant has. 


OgIECTIoN. Though the ſtile of the court be before the mayor 
and aldermen, yet they never are there, but all is done before the 
recorder, who may or may not be free of the City. It is lice a 
grant of conuſance of pleas to a man, though be himſelf be party, 
which is bad if there be not a 1udge appointed ; but it another be 

appointed a judge, the grant is good, for the King's patents cannot 
enable one to be judge and party. 1 


ANSWER. This were to take an averment againſt the record, 

| whereby it appears that the court is held before the mayor and 
. aldermen. | Ps | | | 
OBJrEcTIOoN. The fame thing was uſcd to be in the king's 
bench, when the king fat there upon pleas of the crown, as they ſtill 
may do; therefore this is no material objection, 


ANSWER. By the conſtitution of England, though the king ſat 
not by the king, 4. Ju. 71. 72.3 and all judgments are to be 


PER CUR. And if a criminal be to be puniſhed by fine at the 
king's will, it ſhall be done by the Judges according to the law of 
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uch is the king's will; and he quoted the caſe of 14. Hen. 8. 2. 
Bro, Corporat. 34. before mentioned by HArsELL. If the corpo- 
ration of London give a leiter of attorney to make livery, and before 
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Woo. Teftrained to be ſued in any of the king's courts of record in Lan- 


been brought; and without doubt it might have been brought in 


viz, the mayor ſues before himſelf; and that is it which makes 


would be of no force; for the mayor has no greater thare of the 


vB 6 5 ] in chat * court, yet the judgment was given by the Judges, and 


England, and not by the king himſelf ; and that is, becauſe that 
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it is made the mayor dies, and after livery is made before another Taz CI oz 


mayor choſen, ĩt is ill. Bro. Corporat. 6 3, 64. But if the mayor had — 


deen made, and then a livery, it had been well, becauſe at the time 
of the livery there had been a complete corporation to all purpoſes; 
and an obligation made by the commonalty to the mayor is not 
good. Bro. ib. 4. Inff. 213. 12. Ce. 114. Ro. Judgm. 93. 
that the chamberlain of Chefter cannot determine a cauſe in which 
he himſelf is party; and here the mayor of London is the chief 


plaintiff and the chief judge. 


The death of the mayor cauſes a ceſſation of juriſdiction of the 


corporation till another mayor be choſe. Fide Dyer, 220. where a 
recognizance entered into before Sir N. B. keeper of the great 
ſeal, acknowledging ſuch a ſum due to him and to two more; and 


held void as to N. B. but good as to the reſt; and a Judge cannot 


take a conuſance of a fine to himſelf. Ro. Judgment, 93, 94. 
Heb. 85. Mo. 871. 2. Ro. Ab. 279, 280. 2. Ro. Ab. title 
Trial. Styl. 107. 130. And though many precedents be of ſuch 
actions, yet they paſſed ſub filentio, and therefore cannot maintain 
ſuch an incongruity as here is. And the caſe of the bailiff of Ve- 
caſtle, Ro. 89. which is moſt like this, yet it differs from it in this, 


that there it does not appear on record that the ſame perſon was 


judge, as here it does. | 


THIRDLY, As to the wager of law, it lies not here 3 though, 


generally ſpeaking, where the debt is not grounded upon any ſpe- 


cialty, or matter favouring of the realty, it will lie. And he quoted 


the caſe in 1. Vent. 261, in point, and 2. Lev. 106. the ſame caſe; 


but it lies in debt upon aſſignment of commifſioners of bankrupt. 


2. Cro. Brad/haw's Caſe, becauſe the act of the commiſſion out of 
chancery, nor the deed of aſſignment, do not alter the nature of 
tie original debt, but only transfer it as it is; and tnerefvre if the 
cebtor could have waged his law againſt the bankrupt, he ſhall (till 
co it againſt the aſſignee. If a debt ariſes upon a by-law autho- 
rized by letters patent, wager of law will not lie in debt for it. 


And the office of ſheriffs of * Lonagn and Middleſex is granted to + 


WW: 


the city by the charter of Aing John; and a power of making 
by-laws to enforce the exerciſe of that office is neceſſarily and 
incidently granted by the ſame letters patent; ſo this by-law now 
in queſtion is in ſome reſpect grounded upon letters patent. And 
my Lord Coke ſays, that wager of law is grounded upon the law of 
God, which ſays, that if one leaves an ox in the cuſtody of ano- 
ther; and the ox dies, or is loſt, that the bailor ſhould take the bai- 
ke's oath of ſuch death ar loſs to diſcharge him. : 


And per WaRD, There is ſuch a multifariouſneſs of facts in 
the foundation of this action, that it were very unſafe for a man to 
wage his law in it, and very inconvenient to admit him to; and 
Judges are to uſe a ſort of diſcretion in admitting people to wage 
law, vide 5. Hen. 4. my | HE 
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Tes Crry of ForRrut v, The judgment ought to be final, for it is an a ion 


London of debt; and the plea is nibil debet, which is in bar, though the 


againff . . 
Woes. conclution be impertinent. - 


FreTHLy, It is a plain diſcontinuance, and no way to ſet it 


right ; ergo jug, reverſetur. 


Hor r, Chief Fuſtice. There are ſeveral points in this caſe, 
And as to the firſt matter in it, which is the goodneſs of the by. 
law, I have given my opinion as to that point already in the king's 


bench, in the caſe of the City of London v. Fanacre (a), and it had 
then the concurrence of all my Brothers; and ſince the ſame point | 
came in queſtion in this very caſe in the common pleas upon a | 


hab. corp. and that Court did likewiſe concur with us in the King's 
bench; fo I wonder it ſhould not be left quiet now, it being ſo 
firmly eſtabliſhed, that it cannot be otherwiſe ſhaken but by the 
lords in parliament. 


ene Then as to the point, Whether judgment final ought to be, or 


wages law, in- an anſwer over ? ſurely jt muſt be a judgment final, for fince he | 


Nead of con- 
cluding. to the 
country, judg- © | ; : 
ment final mall without doubt he ought to have final judgment; and there is no 


pleads a nil debet, and inſtead of concluding to the country he con- 


be. colour for a rejp5ndeas oufter, for there never is a judgment to an. 
Judgment of ſwer over but where there is a dilatcry plea pleaded, or to the jus | 


reſgondeas ouſier 
— hy _ So in this caſe there are three things obſervable : 


riſdiction of the court, or to abate the writ, 


| Juriſditian, or Fixsr, Whether upon an action brought upon this act of com- 


in abatement of 


8 mon council for a penalty incurred, or ſuppoſed to be incurred 


upon it, there ought to be a wager of law ? ; 


SECO:DLY, Whether upon this record, as certified to us, there | 
[677 ] does appear a * diſcontinuance ? 


TrirDLY, Whether, upon certificate that the record below i; 


amended, we may amend the record before us by the record ſet | 


right below ? 


FourTBLY, Whether this action be well brought by the 
mayor, commonalty, and citizens of London, in the court of the 
mayor and aldermen ? — | | | 


As to the defendant's attempt to wage his law, I hold his plea 
ill concluded, for he cught to conclude to the country, for theſe 
reaſons: Firſt, Though it be a debt not founded upon a ſpecialty, 
yet the foundation of the action is the wrong of the defendant; he 
is guilty of a wrong in refuſing obedience to this act of common 

council, for he has not done what the act required him to do, that 
is, take an oath of his inſufficiency, or pay down his fine, or aſſume 
the office according to the act; ſo that his non-compliance with 
this law, by which he was bound, is the wrong which 1s the ſouu- 


(a) Ante, 270. 


cludes to wage his law; if he ought not to be admitted to that, 


dation 
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ation of this action. And whenever a man is charged with a Tur rr oz 
penalty for an injury or wrong done by him, or act of diſobedience a 
done by him, he cannot wage his law. And this is the reaſon of Wooy. 
Slade's Caſe, which was an action for money for goods fold and yhenever 2 
delivered; and this is the right difference, and not that which is man is charged 
made in the actions, vi. that it lies in one fort of action and not with a penalty 
in another; but the true difference is when it is grounded on the for à wrong 
defendant's wrong, &c. and when not ; for if debt be brought, and aue OY = 
that the foundation of the action is the wrong of the defendant, 


wager of law will not lie. | 
The ſtatute of Richard the Second gives debt againſt a ſheriff for 


eſcape of a priſoner in execution; and the words of the ſtatute are, 

that the plaintiff ſhall havedebt, and recover the whole ſum in judg- 

ment; yet upon that ſtatute wager of law was never attempted ; 

and the only reaſon is, becauſe the debt arifes from the wrong of 

the defendant, who by ſuffering the eſcape, to the prejudice of the : 
plaintiff, brought this penalty upon himſelf ; and for that reaſon, it Where an action 
being merely grounded upon the defendant's wrong, if he dies the ariſes from the 
zction dies with him, and will not lie againſt his executor, vide —_— by 
Dy. 322. pl. 25. So in debt upon the ſtatute of Edward the Sixth for „ 
ſubitraction of tithes, wager of law will not lie; and in that caſe, 

too, debr will not lie againſt an executor, becauſe it is a penalty 

ariſing from the wrong of the party, which dies with him. So if 

debt be brought againit an executor upon a devaflavit, no wager 

of law lies; and why ſo? Becauſe it is an action brought upon the 

wrong of the executor in waſting, and for that reaſon it * is that # [ 678 7 
it is brought in the debet ac detinet; and though that action lies not 7 
againſt an executor but after a judgment for the original debt, nor 
againſt the ſheriff till after judgment and execution, yet it is not 
the record of the judgment, but the wrong of the executor in 


— 


— 


waſting in one caſe, and of the ſheriff in ſuffering the eſcape in the 


other, is the foundation of the other, 


So in this caſe it is plain he is guilty of a wrong in not obeying 
the act of common council, for it is a Jaw in London; and every Every by-law 
by-law is a law, and as obligatory to all perſons bound by it, that is of equal vali 
is, within its juriſdiction, as any act of parliament, only with this _ a5 20 
difference, that a by-law is liable to have its validity brought in ow 
cueſtion, but an act of parliament is not; but when a by-law is che juriidiction. 
once adjudged to be a good and reaſonable by-law, it is to all in- > 
tents as binding to thoſe that it extends to as an act of parliament 
can be. Secondly, Wager of law does not lie here in reſpect of 
the defendant himſelf, upon two accounts. Firit, If he were 
admitted to diſcharge himſelf by wager of law of a debt ariſing 
thus from his own wrong, it would be a great temptation to cor- 
rupt perjury, and the law never leads men into temptation ; and I 
2m afraid the perialty of four hundred pounds would be too great a 
temptation to ſome people. Secondly, Though generally wager Originallyplain- 
at lay be looked upon as a privilege the defendant has, but origi- tiff might com- 


= y it was not on y the 3 of the defendant to diſcharge _ — Y 
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Dun ert v or ſelf, but one which the plaintiff had when he had no witneſs of his 
LexpoX debt, to put the defendant under a neceſſity of giving him his oath 
= to diſcharge him; fo it was a kind of an equity in law, that the 

* plaintiff might put him to tace his oath that he owed nothing to 
him, or confefs-the debt, rather than the plaintiff ſhould loſe his 
debt in cafes where he had no witneſſes of it at all, or had ſome 
who were then dead. Magna Charta, c. 28. makes this very 
manifeſt ; the words are, © Nullus ballivus de cetere ponat aliguem 
& ad legem maniſeſtam. nec ad juramentum ſimplici laguela ſua, fine 
& teſtibus fileiibus ad hoc inductis;“ where note the words « 4, 
cetera, which ſhew that before that. time the law was, that if a 
man had brought an action againſt another without any witnek, 
he might put the defendant to his oath, whether he owed not the 
debt, and that was thought hard; and to prevent it this ſtatute 
was made; but the witneffes mentioned by the ſtatute are not to 
be produced atter ifſue joined, or to be crofs-examined, but only 

do give proof of a probable cauſe of action; that is, ſuch proof as 

. 1 679 } wenow require of a adus decimanat, when we grant a prohibition 

Ame, .. nicnt proof by credible witneſſes, and ayerring the ſtatute of 

dringing ce. Hag nd Charta, a plaintiff may at this day compel a defendant to 

ment proof, and wage his law. In 32. H. 6. 8. in a præcite quod redaat, the tenant 
arcrring Maga made default, but appeared on the return of the great capias, and 

Chari, may pleaded non- ſummons, and would conclude to the country, where 

e eee x trial was, b f law of non f ; and 

dun to wage his the Proper trial was, by Wager of law of non ſummons; an the 

uw. gqueſtion there was, If he could waive his plea of wager of law, 

— and betake himſelf to plea concluding to the country? and the 

better opinion there is, that he could not put himſelf upon his 

country, and decline his wager of law. And that caſe is plainly 
out of the ſtatute of Magna Charta, becauſe it is not debt, nor 

plex loguela, but a proceſs of non-ſummons from which he was 

to ſave himfelf; therefore ſince this action is grounded upon the 

defendant's tort, it would be hard to put the 8 to wage 

his law; for it were too great a temptation to ſave the penalty of 
four hundred pounds, and the law of England does abhor people's 

ſwearing, when they are charged with a crime or offence. Indeed 

when the Popiſh clergy did prevail, they did introduce an oath 

ex officio to make people {wear when they were charged with a 

crime of eecleſiaſtical conufance ; but that practice was always 

looked upon as an incroachment upon the right'of the people. 

Lide 12. C. 26. and other authorities mentioned there. 


Secrecy is the Another principal reaſon why a wager of law will nat lie in this 
reaſon of wag- cafe is, becauſe the act of common council. by which this duty is 


ing thaw, and created, is notorious and publick; it is the law of the city of 


tert fore cannot 


Pa of Lendon, of which every body within the city muſt take notice; 


a by hw, which and the ſecrecy of the contract which raiſes the debt, is the reaſon 
is pecericus, of the wager of law; but if the debt ariſe from a contract that is 
| notorious, there ſhall be no wager of law; and ſo is the reaſon of 
the diverſity between theſe two caſes, of an action of daa 
„„ be | rough 


to ſtay a fuir for tithes in /pecie, And upon bringing ſuch conve- | 
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brought againſt a receiver; for if it be againſt him as receiver by Tux CY &$ 
the hands of the plaintiff, a wager of law will lie; but if he be _— 
charged for money received by the hands of a third perſon, no ch 
wager of law {ſhall be allowed; becauſe it appears from the nature 

of the action that a third perſon can prove the receipt; and the e ge of law 
action in our caſe is brought upon the act of common council, and 5 NS : 1 
other publick tranſactions, which are publickly known ; ergo d er for money re- 
ſertiori wager of law is not receivable. * Bur if in detinue the bail- ceived by the 
ment be by another hand than the plaintiff's, yet the defendant plaint:#, burnet 
ſhall wage his law: and the reaſon of the diverſity is, that in 8 * 
declaration in detinue the bailment is no neceſſary ingredient, and | 

the plaintiff by alledging an unneceſſary thing ſhal! not bar the * [ 680 ] 
defendant from the benefit of waging his law. For if in detinue 

the defendant ſhould plead ur getinet, and put himſelf upon the 

country, and upon the trial it appeared that the defendant found 

the goods, inſtead of having them by the bailment of a third per- 

ſon, yet the plaintiff ſhall recover; ſo the git of the action is not 

the delivery of the goods, but the detainer is the only material part 

of the action; and the whole point is, whether he detained the 


goods; and that is a matter of ſecrecy. 


And he quoted 1. Inſt. 205. that wager of law lies in debt upon The reafon why 
an award, if the ſubmiſſion be by parol; which was urged to be wagcroflaw hes 
grounded upon a notorious tranſaction, and by the interpoſition of — 
ſtrangers. But PER LUY, The award is not the ground of the action parol, is, that 
there, but the ſubmiſſion, which may be in private; for an award the ſubmiſſton is 
without a ſubmiſbon would be void, and therefore the ſubmiſſion the gzound et 
is the ground-work, and what raiſes the duty: but the principal dhe action. 
caſe here is not like any caſe in our Books, where a wager of law 
is allowed. As to the Caſe of the Corporation of Glaziers, which is 
relied on as a parallel caſe, admit that cafe to be law, (as I ſhall 
demonſtrate it is not by and by) it is nothing like this cafe: for 
the company of glaziers brought an action upon a by-law made by 
them, to which the defendant pleaded nihil debet, and put himſelf 
upon his law, and ſo had day given him to wage his law; ſo it 
never came before the Court judicially to determine: but if that 
were law, there would be a vaſt difference between that caſe and 
this; for a by-law by a whole city, or other town corporate, is 
what all people that live or come within ſuch city or town are 
bound to take notice of, without any more a- do; but a law made vide Sav. 74- 
by a particular fraternity, or company within a city or town, none | | 
but the members of the ſame are bound to take notice of. 1. Bul/. 

11. And ſurely a by-law by the company of glaziers in London, 
which only binds their own members, and is only for the 
better government of that private ſociety, is not to be com- 
pared to 2 by-law by the common council of London, or by 
any other corporation of a publick concern. In the eigh- 
teenth year of Charles the Second, upon the act of common 

council for reſtraining the number of carts in the city, “ and * [ 681 1 
an action brought for the penalty for breach of that law, the 
great obj ection was, that the party had not notice of the = he 
| ing 
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Taz Crrv or being no member of the corporation; yet it being a law of he | 


Loxpon city, it was ruled, that every one that came into the city was bound 

- 4 ta take notice of it: and this caſe differs therefore from all the 

reaſons and authorities quoted concerning wagers of law, Then 

as to the cafe of amerciament in a court-baron, where it is faid 

that in debt upon a judgment in ſuch a court, wag r of law will 

tie; which my brother HATSELL allows to be law, and alledgeg 

for reaſoa of it, that they are matters of ſmall and private con- 

cern, but only for a trifling ſum of forty {hillings, and the amer- 

ciament is only for ſmall things, for the benefit of the lord, and 

| not worth giving the country trouble to come to try them. But 

He doubted T muſt own I am not ſatisfied, that a wager of law will lie in that 

whether Wager caſe, for two reaſons, one which concerns the plaintiff, and the 
of law would lie | | om... 

on debt on a Other the defendant; for the plaintiff, now after the recovery, he 

judgement for has ſufficient proof to make out his cauſe of action; and now it 

amercament in ceaſes to be a matter of iecrecy, being grounded upon a judicial 

2 court-oaron. proceeding of a court at law, and why then ſhould he be put to 


loſe his debt by a wager of law of the defendant ; for now it is not 


matter of that ſecrecy that requires a wager of law. And the de- 
fendant now has a judgment againſt him, ſuppoſe upon the oath of 
witnefles ; and he might have waged his law in the original ſuit 
below, and that he omitted to do, but let judgment go by default, 
or otherwiſe; and ſhall he now by his oath be admitted to falſify 
that judgment of a court that had juriſdiftion ? Surely he ſhall not, 


nor is there any reaſon for it. 


In many cafes, where there are no deeds or ſpecialty, no wager 

of law will lie. In account upon receipt by the hands of a third 

In account a. PErfon it will not lie; or if it be brought againſt the bailiff of a 
gainſt bailif of manor it ſhall not lie; becauſe, ſays the Book, that is in the 
a manor, wafer realty ; and what is that to ſay? It is, becauſe it is notorious to 


--þ law will B the country; becauſe the country takes notice of his Jooking 


after the manor, and they have thereby an opportunity of knowing 
that he has received his rents, &c. So in debt upon a contract for 
a ſum in grofs, wager of law will lie; but if debt be brought for 
rent due upon a parol leaſe, it will not lie; and the reaſon is, be- 
cauſe it is in the realty, and arifes from the taking the profits of the 


lng, and occupation of it in the country; and to the notoriety of 


the thing excludes the defendant from waging his law; and it is 
TP 682] ridiculous to ſay, ® that wager of law will lie in debt upon a judg- 
ment in a court-baron, becauſe the money might be paid in pri- 
vate; for that would be a reaſon to wage Jaw in all the caſes be- 
fore put; but it is to be conſidered that it is not the privacy of the 
payment, or the poſfibility thereof, that is the cccation of a wager 
of law, but that the ground of the action is fecret; as if debt be 
brought upon a bond, with condition for the payment of money, 
the money may be paid privately, and thereby the bond is diſ- 
charged, if payment could be proved; and yet in debt upon ſuch 
bond wager of Jaw will not lie, becauſe the contract was by ſpeci- 
alty; tnough the bond may be diſcharged by payment, and 2 
0 
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ke payment might be private; ſo it is plain nes ee 8 _ n or 

e payment will not intitle one to a wager of law. And the _—_ 

r2aſon is the ſame here, for the duty ariſes upon a ſolemn act made woos. 

by the city aſſembled in their legiſlative capacity, and that is very _. 

-otorious ; and what then can intitle him to wage his law, but the 

-ofbility of payment in private; yet if the foundation of the 

ation be publick and notorious, that ſhall never do it. There 

w2s 2 Caſe in the king's bench, 29. Car. 2. Rot. 92. where it was 

held. that if debt be brought upon a recovery in a court-baron, the 

ifendant may wage his law And that is the only caſe of any 

ach judgment or authority that I meet with in the Books; ex- 

pt it be the opinion of 40. Ed. 3 3. which 1 value very little; 

the caſe was debt upon account ſtated before auditors, upon which 

appeared that money was due to the plaintiff; there it is ſaid, 

dat in caſe money be recovered in a court-baron, and debt be 

trought upon that judgment, the defendant may wage his law: 

But who ſays this? Not the Court, but the Counſel at the Bar; 

and if you conſider all that the Counſel ſaid, you will no more 

uke it to be law than to be goſpel; for they ſay, that for debt 

upon a recovery in a court- baron, or in a franchiſe, a wager of | 

uu would lie; and what is meant by franchiſe is commonly a | 

court of record; for if the king by letters patent grant a franchiſe 2. Inſt. 380 

to hold a court within ſuch a precinct, it will be intended a court Sv. 115. cone 

1 3 Vide Sav. 83. 

o record ; for the king cannot grant a franchiſe to hold a court- he ec 

haron in groſs. And in truth in that cafe the whole Court were cal commiſſion - 

under a great miſtake ; for it being debt upon account ſtated be- ers may fine and 

fre auditors, wager of law is therein taken away by the ſtatute of impriſon; yet 

Heſtminſter the Second, c. 11. whereby auditors have power to fine oo they are not 
3 . : urt of record. 

ind impriſon, which neceſſarily makes them a court of record; and Ante, 388. 

therefore no wager * of law can be in debt upon ſuch judgment; and x 

tyconſequence no ſtreſs to be laid upon the authority of that book. ” [ 683 1 

but 34. Hen. 6. 49. Br. Ley Gager, 11. is of great authority; if 

lebt be recovered in a court of antient demeſne, and an action be 

brought upon that recovery, no wager of law will lie againſt it; ; 

jet a court of antient demeine is no more a court of record than a Court of antient 

court- baron is; and no difference in this reſpe&t can be made be- ene ne 

tween the two courts. And therefore if wager of law does not 

le in one, as the authority of that cafe is full that it does not, 

none will lie in the other. 


. 


There are two cafes mentioned in Pinchecn's Caſe of)» con- 
cerning wagers of law, and the reaſon thereof. IRST, If 
one retain a painter, or other workman to ſerve him, who after 
brings debt for his wages, the maſter ſhall wage his law ; but if it 
be a retainer upon the ſtatute of Labourers, he ſhall not wage his 
aw; and the reaſon given by the Book is, becauſe in the caſe of 
the ſtatute he is compellable to ſerve: but ſurcly that can be no 


raſon, for though he be bound to ſerve, the other is not bound 


(2) 9. Co. 88. 


72 
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Tex Crvr or to take him; but the reaſon is, becauſe it is hard the maſter ſhould 
Lennon be put to wage his law, but rather that the plaintiff ſhould be put | 
_ to prove his retainer by the ſtatute. Another caſe is 28. H. 6. 
4. 6. One was a priſoner in the Tower for high treaſon, and the 
heutenant finds him meat and drink, and for this brings debt, and 
the defendant was denied his law; and Cz. in his 9. Rep. uz; 
fupra, gives for reaſon, thar the lieutenant was bound to find his 
_ priſoner with meat and drink; but that is not Jaw, for the gaoler 
is not bound fo to do; wide Pl 68. a. And it is for the benefit of 
the priſoner that he ſhall not be put upon it, ſor the other muſt 
make out his charge, and not put the defendant to his oatb. And 
another reaſon why he ſhall not wage his law is, becauſe, while the | 
priſoner is in his charge, the gaoler cannot take any ſecurity for 
his victuals from himſelf; for a bond from him in that caſe would 
be 7/2 facto void ; and ergo, fince he is difabled from taking a fe. 
curity from the priſoner, but barely his promiſe, it were hard to 
allow the priſoner to clear himfelf by his oath. Another reaſon 
why wager of law ſhculd not be allowed here is, that every by- 
law is grounded upon charter or preſcription ; if it be matter ot | 
record, it leaves no room for a wager of law; and if it be by pre. 
| ſcription, it is time out of mind, and no man living can ſwear that 
off, or deny a preſcription upon oath. It is true, a preſcription is | 
* [ 684 J capable of proof, by ſhewing a uſage of ſuch a thing by * antient | 
| ___ witneſſes, which is an evidence only of a preſcription. 1. Vent. 201. 
Wager of law was denied in debt for ſcavage ariſing by preſcrip- ; 
as tion. And laſtly, a wager of law will not lie here, becauſe this 
act of common council does not affect the defendant only, but al} 
the whole body of the city; and there is no caſe, where there is a 
penalty, to which all the men within ſuch a juriſdiction, precinct, | 
or City, are obnoxious, that a wager of law was allowed; and this 
anſwers all your caſes of recoveries and amerciaments in courts; 
for there none is affected but one; but this law is made to extend 
to the whole community of the city for all generations to come, h 
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and for aught I know to the day of judgment. Now as to the Ce 
of the C:mpany of Glaziers before put, it is true, lo far as it was 4 
debt for the recovery of a penalty inflicted by a by-law, it is like 
this caſe, and a precedent for it: But how happened that matter: 1 
FIRST, It wes allowed by Counſel on both fides, and the Court ; 
never heard of it but once upon a motion, and admiſſion of the ; 
Counſel of both fides; fo it was a gudgeon fwallowed, and ſo it 
paſſed without obſervation. And the caſe in Co. Ent. 118. is very 
| like this: Debt was brought for a fine ſet upon tae defendant by 
the homage at the court-baron, grounded upon a cuſtom to make . 
laws for regulating their eommon, and inflicting a penalty on ſuch 
as did incloſe at inconvenient times; and a wager of law was b 
6 
l 
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offered there, and judgment is there for the defendant; for of 
common right the homage has no right to impoſe a penalty for 
ſuch private offences, but it is only by cuſtom that they can do it; 
vide 5. Co. Chamberlain of London's Caſe, As. 270. 1. Leon. 203 
N Tbde 
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The caſe indeed is not well reported, but upon comparing bot 2 
the Books together, it appears the wzger of law was not admitted = wy 
in that caſe. a f 5 Weop. 


Tuk SECOND POINT confiderable is, Whether here be a diſ- If caſe in city- 
continuance? And ſurely it is, for it appears that the defendant courts be. not 
came into court, and appeared to a plaint levied againſt him the _— 
15th of November, and his bail was given to appear at the next ance, and not 
court, which was held the day following. viz. the ſixteenth, but amendable, 
there is no day given to him on record, or to the plaintiff, to ap- 
pear on the ſixteent?; but preſently after bail taken, there is day 
given to the 20th of June, and every caſe ought to be continued 
from court to court, as in Neſfminſter Hall from Term to Term, 
ik it be not a real ation, where long proceſs is allowed. Vide 
21. Hen. 7. 16. Diſcontinuance is error by the common law; but | 
by the 32. Her. S. c. —. it would be cured, if it * were after ver- [ 685 ] 
dict; but this is upon demurrer. So the next thing conſiderable "mn 
is, Whether this be amendable ? And ſurely it is not; for it is ſuch 
a miſpriſion as is not amendable by 14. Ea. 3.c. b. or 8. H. C. c. 12. 
for theſe ſtatutes dv not extend to amend any record but in errors, 
which are the miſpriſion of clerks in making their entries on re- 
cord; but a diſcontinuance is a fault of the ys and that never 
was amended by any of theſe ſtatutes; and many judgments have 
been reverſed for it, as in 2. Cre. 211. If a Court once give a 
judgment they cannot after amend, 3. Cro. 412. {reland's Cafe, 
Il. 16g. 2. Cre. 260. 3. Cre 619. And if a diſcontinuance were 
amendable by any of theſe ſtatutes, there had been no need of the 
ſtatute of 32. Hen. 8. —. that ſupplies the want of continuance 
after verdict. But if the record below be well, why may not we 
amend by that? And though the court below be not of as high a 
nature as the courts of Meſiminſter-Hall, the grand ſeſſions of 
ales, or the county palatine, yet if the record below had been 
originally well, and this fault had been only a flip in the clerk in 
tranteribing, we ought to amend it, by the ſtatute of 8. Hen. 6. 
tor the record being well below, the omiflion was in the clerk ; 
and though the very record be that which we have here, yet if it 


h Taz Cirr or 


had appeared to us to have been well below, we ought to have 


anended by it. In the king's bench, in error of a judgment of 
an inferior court upon the record certified it appeared there were 
dut eleven jurors, which was the fatal error; but the book of the 
inferior court, where the names of the jurors were entered, was 
produced, and oath being made that the twelve there entered were 
iworn of the jury, the record was amended by that book; but 
here we find that the record was originally bad below, and amend- 
ed below as ſoon as the exception was taken here. And in every 
day's practice, if the record entered on the roll be ill, yet if the 
paper-book in the office be well, we give them leave to amend a 
by the book in the office; but if the paper-book be originally ill, 
and clandeſtinely amended, there we never let them amend their 
record by it. LE ps 25 

Yet 32 TY | OBJecrtloun. 


; | | 0 
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Tur C:ry cr Objeclion. You will give credit to our record, as if it wers 
Loxpon in I ejiin; nfter- Hal, if his roll be amended by the court of com. 


- 650th mon pleas or king's bench, when error is in the chequer Chambe 
* Anstber. Thoſe courts will amend nothing but what is ae 


able by law, at leaſt it muſt be preſumed they will not do it; be. 
= ; ſides, when in thoſe courts they amend the matter below, they 
" [ 686 ] come into the king's * bench and alledge diminution, and there. 
upon the record is certified up, and then the Court above n 
never tell whether they have amended or not; if they certi 
up upon diminution all-dged, it will do well enough, dp 
No cerrierort lies hal! not luppoſe they have done amiſs. But no certiorari lies to 
C | Thats: þ mayr'5 this court of the mayor, and that is the caſe of Green v. Cle in 
4 2. Saund. 252. 1. Lev. 310. 


oY 


Tre THIRD GREAT POINT is the manner of bririging of 
this action, to which there were two exceptions taken : the firſt 
is to the by-law, that it inflicts a penalty for the benefit of thoſe 
that make the Jaw. But that point has been already ſettled, and 
the by-law notwithſtanding acjudged gocd ; and the truth is, that 
objection has not weight enough to require an elaborate anſwer; 
for we muſt conſider the city of London, as all other great towns 
are to be conſidered, a great community that have a legiſlative 
power intruſted to them for their better government, and can 
make laws to bind the property of thoſe that live within that City 
or precinct, and alſo of all ſtrangers whatſoever that come within 
the limits of their juriſdiction; and it was neceſſary and convenient 
they Should have ſuch power for the ſupport of taeir government ; 
and it is fo in all countries and forms of government whatever, 

a: | waether monarchy, ariſtocracy, or democr2cy, or whatever order 
of government it be; for the ſupreme juriſdiction cannot have 
leifure to inſpect into the ſmall matters that concern the whole 
order and regulation of matters within that ſociety or community, 

Bea. as they that are members of it ſhall. Yide Beaulieu de Rep. c. 2 

ae e ue Hob. 221. ſays that ail corporations, as ſuch, have power to make 

power to make là ws and ordinances, and need not ſpecial words in their patents to 

by-laws. enable them thereunto. And if they have power to make laws, of 
neceilary conſequence they mult have a power to inflict a penalty 
for the inforcing of that law; and here in England it mult be a 
pecuniary one, for a corporal one it cannot be by the law of 
England, it being againit Hugna Charta, without a ſpecial 58 
tom. And this pecuniary penalty mutt be levied by diſtreſs, 

Penalty of by- action of debt; for there can be no other remedy. And ſurely 

laws may go to can be no exception, that this penalty g goes to the uſe of the bod 

The corporation. politick, for it is moſt reaſonable it ſhould be fo; for itas in the 
nature of damage for an injury done, and that injury is Gone 70 
the body politick, whoſe laws are broke and deſpiſed, and tnere- 
fore it is fit they ſhould have the penalty; and to ſay that one 

# [ 69> ] who is free of the corporation ſhould not be judge, becauſe * be 

/ is to have ſhare of the penalty, is-as ridiculous as groundleſs: 


and fince this abjectivn has had jo little regard with us in the 
king 8 


i 


they have by law. And it is not to be imagined that the alder- about it. 


and agent in the ſame thing, as to ſay that he may be judge an 
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king's bench, I wonder it ſhould be ſo much inſiſted on now, 
eſpecially ſince it has been alſo rejected in the common pleas. I 
agree, where the city of London claims any freedom or franchiſe Where corpora 
to itſelf, there none of London ſhall be judge or jury, for there tion claims a 
they claim an intereſt to themſelves againſt the reſt of mankind ; franchiſe, ſhall 


; : - y Not be judge or 
but here is only an act of government to exerciſe a power which Jury indi 


men of the city. in kindneſs to the body politick, would oppreſs 


| the reſt 3 and the freemen, who ſhould try the fact, would be 


themſelves obnoxious to the like penalty in time, and in their 


turns; and if tiere were any room for a preſumption, it would be 


that they would favour private perſons againſt. the body politick, 
in regard of their own private intereſts, which would be concern- 


ed next time, ys 
But THE TRUE GREAT POINT is, that the court is held before 


the mayor and aldermen, and the action brought in the names of 
the mayor and commonalty ; and that very man, who is head 'of 


the city, and without whom the city has no ability or capacity to 


ſue, is the very perſon before whom the action is brought; and ,. x 
this cannot be by the rules of any law whatever, for it is againſt pgs mo 
all laws that the ſame perſon fhould be party and judge in the fame Hob. 37 : 
cauſe, for it is manifeſt contradiction; for the party is he that is to Perſon cannot 


complain to the judge, and the judge is to hear the party; the be both party | 


party endeavours to have his will, the judge determines againſt e 
the will of the party, and has authority to enforce him to obey his 

ſentence: and can any man act againſt his own will, or enforce 

himſelf to obey ?. Ihe judge is agent, the party is patient, and 

the ſame perſon cannot be both agent and patient in the ſame thing; Vide 3. Inſt. 38. 


but it is the ſame thing to ſay that the ſame man may be patient Steward,Comp- 
d troller, &c. of 


king's houſhcl!d, 


party; and it is manifeſt contradiction. And what my Lord Cote gal try one for 


ſays in Dr. Bonbam's Caſe in is 8. Co. is far from any extrava- conſpiring his 


gancy, for it is a very reaſonable and true faying, That if an act own death. 
of parliament ſhould ordain that the ſame perſon ihould ve party and 

judge, or, which is the fame thing, judge in his own cauie, it 

would be a void act of parhament ; tor it is impoſſible that one 

ſhould be judge and party, for the judge is to determine between 

party and party, or between the government and the party ; and 

au act of parliament can do no wrong, though it may do“ ſeveral . 688] 
things that look pretty odd; for it may diſcharge one from his al- [ 
teziance. to the government he lives under, and reſtore him to 

the ſtate of nature; but it cannot make one that lives under a 
government judge and party. An act of parliament may not 


made adultery lawful, that is, it cannot make it lawful for A. to 
lie with the wife of B. but it may make the wife of A. to be the 


wife of B. and diffolve her marriage with A. | 
Obſection. My Lord Mayor, as he is head of the corporation, 
acts in his politick capacity, and judges in his natural capacity. 
; y 2 1 


e — On rs PI Ip ey 


* e Ae GL on * 
. 3 REAP WO CPE bor rs” 29 nn 
— 90 2 


P 1 * 
* n inge 


— 
pr perro 7 n * 
eee eee CAGES 


* 


ä 
* by un 2 = 


4 W 


4 
. 
4 


8 
9 


W 9 
n 


Hilary Term, 1 Will. 3. At Guildhall. 


Tux Cr o Tt is true he acts in different capacities, yet the perſon is the 


Loxpox 


againſt 


Woods, 


ſame, and the difference of the capacities in which he acts, does 
not make a difference; as the Biſhop of London has two capa. 
Cities, one as Biſhop, the other as J. S. but he cannct do an act 
in one capacity to inure to him in another capacity; as he cannot 
make a leaſe for years as he is bithop, to himſelf as he is 7, S. 
nor vice verſa. 1 


Objection. It is an inviſible body politick. It is true, but the 
head is viſible as the biſhop is, and he is the moſt conſpicuous 
part of the corporation, and that without which there would not 
be a corporation exiſting ; and it is impoffible to get over the two 
judgments in Henry the Eighth's time, before cited by my Bro- 
thers : The maſter and confrery of the hoſpital had the preſenta- 
tion to a rectory; they under their common ſeal preſent their ma- 
ſter, without taking notice that he was their maſter, and it was 
held to be a void preſentation, and that judgment was after affirm- 
ed upon writ of error; and in that cafe the difference is taken 
between preſenting one of the members, and preſenting the ma- 
ſter; for if they had preſented one of the members, it had been 
well; for if that member were ſet aſide, yet ſtill it would be 2 
corporation. And when they preſent a member, it is a ſetting 
aſide, or an excluſion of him for that purpoſe from the corpora- 
tion; but if the maſter, who is the head, be ſet aſide, then it 
ceaſes to be a corporation, and by conſequence cannot do any 
corporate act, and then their preſentation is void; fo if this court 
could be before the aldermen without the mayor, then this action 
might be well brought; but as, if the Chief Juſtice of com- 


mon pleas bring an action in the common pleas, as it is his pri- 


* [ 689 ] 


vilege to do, yet there he muſt not be named in the whole pro- 


ceedings but as plaintiff, and not ſo much as the placita ſhall be 
ſaid to be before him, tor then it would ve error; and the p/acita ſha] 
be coram Ed. Nevill, Faanne Pouel, & Joanne Blincowe ; 
and if he take out the writ, it muſt be not“ ſo much as teſted in his 
own name, but in the name of the next ſenior Judge: fo here, 
fince the court cannot be held without a mayor, this action which 
is brought in his name cannot be brought in that court, and the 
lord mayor is a neceſſary conftituent part of the city ; vide 21. 
Edu. 4. 15. 151. 17. Edw. 3. 48. A burgeſs of a corporation 
had laid out money for the uſe of the corporation, and after being 
mayor, took. the bond of the corporation tor it to him in his na- 
tural capacity, and held void. And he allowed the caſe in 2. Kc. 
Hb. —. before cited, to be good law, but utterly exploded the 
reaſon given there: the caſe was, A- member of a corporation 
brings an action in the mayor's court, and after the plaintiff was 


chien mayor, and then judgment for him, and a writ of error 


brought, and the judgment affirmed; becauſe, ſays the book, the 
judgment was not given by him alone, but by the court; but if 
he be in the ſtile of the court, he is a judge of the court, and it 


cannot be a court without him. And though my LORD Rox, 
| | Was 


1 of the party in cuſtody, and what is then to be judged of is 


Hilary Term, 13. Will. 3. At Guildhall. 


was a very learned man, and that his Abridgment was publiſhed by TuS CrTy or 
my LoRD HALE, perhaps the greateſt man of the law that ever TLoxpox 
was, yet this reaſon might be overlooked by him; however, it is 22 
plain this reaſon is a ſenſeleſs one, but the true reaſon is to be ſeen 5 
in 2. Hen. 4. 40. If A. ſue in the court of mayor and bailiffs, 

is made mayor, and it is not ſaid in the record that he was 

made mayor, or it do not appear in the record that he was made 

mayor, there if the defendant do not come to the court below, 

and plead this error in fact, he ſhall never after aſſign it for error; 

but if he had pleaded this error in fact, and had been overruled in 

it, he might have a writ of error; for one ſhall never take ad- 

vantage of an error in fact, where he had an opportunity of plead- 

ing it; that is, if it be ſuch an error in fact as does abate the 

writ; and if it be ſuch an error in fact as does happen after the 

time of pleading is out, then the way is to bring an audita guere- 

la; as if after verdi& between the day of niſi prius the plaintiff 

releaſe to the defendant, he cannot plead it in bank, but muſt have 

recourſe to an audita querela; and if this exception had been ta- 

ken upon the habeas corpus in Weftminſter- Hall, it would not 

have hindered a procedendo, becauſe it was an error in the pro- 
ceedings. And the habeas corpus is only to know the cauſe of de- 


; only the return of the by-law; and if that * be good, we muſt * [ 690 ] 
remand, for to enter into an examination of the proceedings would 
be to preclude the plaintiff before his time. | 


Oljection. Though the mayor be named in the plea, yet the The court is 
recorder is judge, and that we muſt take notice of as judges by held before the 
commithon here in the city; where we are as much bound to take 70 a 
1 8 pe ermen, though 
notice of the cuſtams of the city and its courts, as we ſhould take the recorder acts 
of the cuſtoms of the courts of Weſtminſter-Hlall when we fit as deputy, 
there. Anſwer. The placita are virtually held before the mayor | 
and aldermen, though in fact the recorder acts, and is as a deputy; 
and the ſteward of a court who has a deputy cannot ſue in the 

court before his deputy ; and a deputy acts, and of right ought ta 
act, in the name of his principal. = | | 


Et per omnes jud. reverſetur. 
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PRINCEPAL 


CONTAINED IN THE 


MATT 


TWELEFTH VOLUME 


2\TEMENT OF ACTIONS 


ISNOMER may be pleaded 
in abatement without a venue; 

for as it concerns the perion, it muſt be 

| | action 15 brought, 


2. If a defeudan 5 | 
[ter 5 plead miſ- 
nomer, or to the juriſdiction, Clark v 


ut 
;, Miſnomer ſhould not be pleaded by 
attorney; but if ſuch plea by attorney 
be e it will not be cauſe of de- 
murrer, Aimer v. Wicket, 


4. Treſpais for battery of ſervant, plea, 
"that did not appear he was ſo when 
battery committed, and petit judiciunt 
de billa, ſuch plea ought not to be re- 
ceived, and re/pondeas oufter, Rofrere 


Gr Coverture may be pleaded in abate- 
ment generally without a venue ;- aliter 
it in bar, Fez 0 . Smithy. 


6. If rules of pleading are not out, may 
picad in abateuent in a ſubſequent 


'Verm, Anonymous, 504 


7. See allo Anonymous, 522 


ABATEMENT OF NUISANCE. 


See NUISANCE. 


ACCEPTANCE. 
ce TENDER and REFUSAL. 


AO 
3 Se? MERCEANT. 

i. If A. give a note to B. to receive 
money from C. and C. diſcharges B. 
of a debt he owed him, account lies 
aga nſt B. Anonymous, 509 

2. On general bailment of goods account 

alone lies; aliter, if on a ſpecial pro- 

miſe, * Will lie, Spurraway v. Ro- 


LY 


ge, 517 


ACTIONS IN GENERAL. 
See VIS NkE. 


1. Suit commenced by latitat for a falſe 
return of a Member of Parliament is 
4 | a good 


A TABLE OF FRINCIPAL MATTERS. 


a good commencement of the ſuit 
within the year; per three Judges 
againſt Holt, Culliferd v. —— 

26 


2. Action on a tort and on a contract 


cannot be joined, Dalffen v. Eyenſton, 

| — * 

3. But it is now ſettled, that an action 
againſt a common carrier on he cuſtom 
of the realm, and an action of trover, 
mav he joined in the ſame declaration, 
Dalfton . Eyen/ion, 73 Nori: 
4. Local action muſt be brought where 
fact aroſe, unleſs by conſent, Auony- 
mot, f 399 
5. Action for falſe retorn is local. but 
may be laid either where the return 
was, or where it is of record, Lord v. 
Francis, | 408 
6. ASion for 2 falſe return to a war- 
damm may be brought either where 
the falſe return was, or where 1t ap- 
pears of record, at the plaintiff's elec- 
tion; and being a local one, muſt be 
brought in one or other, Aucnymout, 

| | $15 

7. Tranfitory actions defendant may 
transfer to the right county, unleſs 
Plaintiff will be bound hy rule to give 
material evidence where the action is 
laid, ibid. 
8. After recovery of damages in aſſault 
and battery, no action will lie for con- 
ſequential damages; for when dama- 
ges are recovered it is according to the 
damage ſuſtained, and to be for entire 
ſatis faction, Fitter v. Veal, 542, 543 


ACTIONS ON THE CASE. 

1. Per Hor, Chief Fufice. Of late it 
is held that caſe will lie for proſecution 
in inferior court, which has no juriſ- 
diction, Temple ve Killingworth, 4 


2. Caſe lies againſt poſtmaſter for not 


delivering a letter on requeſt, thoogh 
no particular damage accrued ; but if 
the letter had been tendered, and the 
plaintiff would not firſt pay poſtage, he 
is not bound to deliver it, £4wards v. 


Dickinſen, : 6 
3. Pro opere et labore, not ſaying what, 


good, V ibberd d, C oulebarp, 50 


4. Caſe will lie by an executor fer £ 
falſe return to a fer? facias taken cut 
in the teſtator's time, William: +, Fo, 

f N F | 71 

5. Caſe lies for negligently keeping his 

fire, by leſſee againſt his under lese, 
becauſe anſwerable over, Hick; v. 
Dowling, ONS os 

6. Caſe for negligently keeping his fire 
in a field lies as well as in a bouſe, 
Tiberville v. Stamp. 181, 152 

7. Cafe for maliciouily cauſing him to 
be indicted of a riot, of which he was 
acquitted by verdict, Savill v. Ecberti, 

5 208 

8. Caſe for ſtopping his lichts, not ſaying 
it was an antient houie, good after 
verdict, had been ill oa demurrer, 
 Rofwell D. Prior, - bo 

9. Diſceit will lie againſt a man who ſells 
goods, knowing they are not his own, 
if recovered againit the vencee, Tu- 
ner v. Brent, ä : >. = a0 


10. Caſe will not lie for arreſting one 
without cauſe of act on, unleſs he be 
held to exceſſive bail, Neale v. Spencer, 
FE 25% 

11. Cafe for holding him to ſpecial ball 
without cauſe, ſhould ſbe for how 
much was arreſted, elſe ill, Robins . 
Rebins, | 273 

12. Caſe for falſe return to a mandamur, 
need not alledge it belonged to them 
to do it, for by making a return ad. 
mit it, Anorymonus, 322 

13. Caſe for keeping a dog ⁊alde fe. 
recem, that bit the plaintiff, not ſaying 
ſcieus, ill, Maßn v. Keling, 322 

14. Two cangot bring joint action for 
falſe return to a zrandamus, Bulli a. 
Reto, . 349. 371 

25. Caſe by maſter of a ſhip againſt 2 

\ perſon who diſtrained corn, with which 
the ſhip was freighted, whereby he 
loſt his voyage, will lie; or he may 


have treſpaſs, and declare on his po- 


ſeflion, Mies v. Caly, 381, 382 


16. Action for falſe return is local, but 
may be either where the return was, or 
where it is of record, Lord v. Francis, 


17. Caſe 


EE ww * wu 


ka AH ded —— 


23. So againſt a carrier for not carrying 


A TABLE OF PRINCIPAL MATTERS. 


17. Caſe lies againſt TE PoSTMASTER 
"GENERAL for loſs of bill delivered at 
the Office, and lot there, Lane v. 
Cotton, ug, 472, 473 
18. The Poſtmaſter General is not 


rſonally liable for the value of a 
bank note ſtolen by one of the Sorters 


of the Poſt Office out of a letter deli- 
vered into the Ofice, Hhitfeld v. 
Lord Dejpencer, 472 notes 
19. Where a perſon takes upon himſelf 
an office for the public benefit, he is 
liable for it, Lane v. Cotton, 479, 489 


20. Inn-keeper is only liable for the 


goods of a gueſt, Lane v. Cotton, 480 


21. Action lay againſt carrier before the 


law gave him remedy againſt the hun- 
dred, Lane v. Cotton, 482, 483 


22. Action lies againſt 2 ſmith for refu- 
| fing to ſhoe a horſe, Lans v. Cotton, 


484 
goods, if he be not loaded, rid. 


24. Againſt a ſheriff for refuſing a writ, 


Lane v. Cotton, . 485 
25. Caſe will lie againſt ſheriff for not 
returning good iſſues on a diftringasr, 

Anonymous, 494 


25. In caſe for malicious proſecution for 


| felony, the declaration muſt agree 
with the inditment, Anonymous, 555 


27. Deſendant muſt prove a felony com- 
mitted, and alſo probable cauſe of ſal. 
picion, Anonymous, 555 

28. See alſo caſes cited, 

29. Caſe on the Habeas Corpus for not 

giving a copy of the commitment 


within fix hours, Paulbil S. Powell, 
: _ : 605 


£56 Holts 


ACTIONS ON THE CASE ON 
ASSUMPSIT. 


1. Aſump/it for money due not good, un- 
| leſs ſhews a contract, or for what, 

Potter v. Fames, 0 
3. General indebitatus a//ump/it will not 
lie for money won at play, though it 
will againſt the perſon who holds the 

lakes, Walter v. Walker, 69 


3. Aſumpfit by a man apainſt a woflan, 
that in conſideration he promiſed to 
marry her ſhe promiſed to marry him, 


lies, Harriſon v. Cage, 214 


4. But if the man is unable to perform it 


by reaſon of confarguinity, &c. ſhe 


may diſcharge herſelf of it by giving 
it in evidence on non a//umpſit, ibid. 


5. QAſumpſit in conſideration that 2. 


would deiiver gcods to C. he B. 
would ſee him paid, held a good 
aſſumpfit; but if ſuch promiſe made 
after the delivery of the goods aliter, 
Auſten v. Baker, 250 


6. General :nd:6:tatus for money won at 


play will not lie, for it is no more than 
nudum pactum; there muſt be ſpecial 


mutual promiſes, Walker v. Walter, 


| 253 
7. On indebitatus oſſump/it it is no plea, 
that had committed an act of bank- 


ruptcy, Harvey v. Villiams, 267 


8. On ſpecial aſumpſit for money won at 
play, ſhall be ſpecial bail, Carrell v. 
Cockram, 295 


9. Indebitatus for goods, not ſaying ſold, 
well, Mois) caſe, 308 


10. Indebitatus afjumpfit by affignee of 
commiſſioners of bankruptcy for goods 
ſold after bankruptcy committed; and 
per Hor r, a general indevitatus lies, 
Huſjey v. Fidall, 324 

11. Indebitatus will not lie for money 
received on an uſurious contract, ibid. 


12. Indebitatus lies for rent received 
from a perſon's tenants, under pre- 
tence of title, ibid, 

13. Bond is a diſcharge of aſſumpſit, 
King v. Weolafton, 48606 

14. Statute of Limitations no good plea 

oni ndebitatus afjumpfit, on promiſe to 
pay on demand; aliter if it had been 


for a collateral thing, Collint v. Bes- 


nin gs, 444 


Ic. In indebitatus if a count be for 


money received to defendant's uſe, it 
is ill, Palmer's Caſe, 495 


16. Aſumpfit will not lie where a con- 


tract is varied, but a quantum meruit, 
Anonymous, 5 Far a- i — - 50g 
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A TABLE OF PRINCIPAL MATTERS, 


17. Ind:bitatzs for money received to ADMINISTRATIONS, &c. 
"defendant? held well af | 
ant's eld well after ver- 
5 : ee 5 Bankruntcy of an executor no cauſs 
$473 Vs > * | : 3 1 3 FI, 
„ OAT a 5 for granting adminiſtration ; alter ir 
18. In debt a promiſe is never laid, but there be a natural diſability, Hal «, 
. ug 2 22275 - " » 
in &//z;/: the cauſe of the promite Milis, | 
muit be expreſ-ly ſhewn ; for it might 2. May be grin? © wife, or next 
be on 2 ſpecialty, or for rent where a-kin to- che election 
afurp/1: will not lie, Palmer v. Staveiy, of the ©: | creditors, 
| | > SES. —4h= owinaty pn: ie the ad inif. 
19. Caſe hes on ſpecial promiſe to ac- JC ²˙ ÜS £n91euons, "ah 
count, but on a general balment cf + _ *miniltr: picacea to b. anted 
goods account alone lies, Sarraau E Yin. * thy 
2 Rogers, 517 FP . .. 25 40 
20. Iadebitetes aſſum pi: by an under- % S, VDC 13, 
5 Z , ps modo conjiiiii', rut 
Onder 184 * bd we ts whe — 1Derior ; . — i | 


cer, Key v. Gordon, 521 
21. To-indeditatus aſſumpſit plea of ac- 
count not good, ay v. King, 537 only where the debtor is, and adn 


4. Bill of exchange is ne :nore 


22. Promiſe before broke may be diſ- niſtration to be accordingly, Teoman 
charged by parol, but after cannot be ©. Brad/haw, 107 


diſcharged without deed or ſatisfac- 5. Adminiſtration granted during the 


l nag : ae f ö 
tion, May v. King, 538 . minority of an executor ceſs at his 


age ot ſeventeen ; but granted during 
tung minority of one who is entitled to 
ad nunikration, does not ceaſe til: the 
age of twenty-one, Allinſon v. Cor. 


TUM MERUILT. 


ACTIONS FOR WORDS, nilh, | 194 
1 See Wor bs, 6. Spiritual court cannot refuſe granting 
| . probate of 2 writ to an executor be. 


ACTIONS POPULAR. 


el him to give ſecurity, Rex v. Rains, 


2. All popular actions on ſtatutes made 205 
before 21. Jac. 1. muſt be in the 7. If a Feme c:wert, being executrix and 
county where the fact was done. Per legatee, dies, aiminitration de ons 
ten Judges, King v. Gall, 22 n Ought to be committed to the huſ- 
: p 6 4 4 5 * "A 4 4 s a I 

2. In all actions on penal ſtatutes com- band it 2 8 ba no legatee, ge 

. — 4 are, u 2 — 7 - 
mon bail ſum̃ces, Agonpmcus, 231 e, it gugat to be to them; it there 


are no legatees, to the next of kia of 


ADDITIONS. yo 


See INDICTNMESTS. 8. If a perſon who has two houſes in 

; | different dioceſes dies in one, that en- 

D *y * . * . . * 

1. On caſe by bill defendant pleaded a titles the · ordinary to grant adminit. 


wrong addition; re/pondras oufer, for tration, if he has rot bona nulabilia, 
ſtatute of Additions extends only ta Aliard v. Cox,” 395 


receſs en which. there is outlawry, 


SW * 4.041 * 27 . 2 
and that is not on ſuit by bill, Marlin there be refiduary legatee, adminiſ- 


Ve Gol os tration daraxte minoritate ought to be 
2. A mathematical mater is a gentleman committed to him, and not to the next 
by his protection, I ies d. Mallogy, a-Kin of the inteſtate, Dalois v. 7. ragt, 


ſimple contract, and ther- e 2. 


cauſe indigent or inſolvent, nor com- 


the firit teſtator, Richardſon v. Scire, 


9. Where there is executor under age, if 


10. Where 


cb. 


* 


* 
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10. Where directions of the ſtatute are 
purlued, adminiſtration cannot be re- 
pealed; aliter where not, Dubois v. 
Traut, 437 


11. Adminiſtration committed to one 
durante minoritate of an executor, whe- 
ther or. his dying under age it may be 
repeated, and granted to the re ſi ua y 
legatee, or whether the ordinary has 
rot executed his authority ? Dubois v. 
Frant, 436 

12. Debt as adminiſtrator, not ſaying by 
xhom committed, cured by pleading 
11 chief, Cialey D. Williams, 8 443 

12. Adminiftration durante minoritate of 
"ckecutor determines at ſeventeen, of 
one intitled to adminiftration at twen- 


ty one, Reck v. Thomas, 500 


14. Debt by adminiſtrator, „c admini/- 
tration devito modo commiſſa fuit, is ill 
on demurrer, but curcd by pleading 
over, Hail v. Bond, 537 

17. Adminiſtration to be granted to the 
grandmother preferable to the niece, 

615 

16. Proximity of degrees muſt be accor- 
ding to the common law, Blaciborough 
d. Davis, | 610 

17. If adminiſtration be granted to a 
wrong perſon by a rightful. juriſdic- 
tion, muſt be avoided by appeal, :. 


f9, If granted by one who has no juriſ- 
diction is void, and trover will lie, 


Blackborough v. Davis, 617 


10. Huſband to have adminiſtration to 
wife, 613 


20. Wife and father in equal degree as 
to adminiſtration, zbid, 
21. Refiduary legatee preferable to next 
of kia, 1, O44 


22. Aunt not nearer than grandmother, 
who being in the right line is to be 


preferred, ibid. 
23. Adminiſtration is to be committed 
to father and mother preferable to 
brother and ſiſter, | 622 


24. Brother and ſiſter nearer than grand- 
mother, aud aunt nearer than great- 
grandmother, | 623 


ADMIRALTY axp ADMIRAL, 


See MasTER. M-RCHANT. 


1. Where there is a c:pture of goods at 


ſea, the admiraity has juriidiftion ; if 
b:cugat to land, either admira} or 
com mon taw, at the plaintiff's election, 
Anonymous, | 16 


2. Prohibition may go to the admiralty at 


any time, it on the proceedings it ap- 
Pears have not juriſdiction, Krug v. 
Broom, 134, 135 


3. By the admiral rule, property of a 
ſhip taken from an enemy witnout 


letters of mart, veſts in the King; 
and hough ſuch ſhip be after ſo d on 
land, ſuit be for it in the ad miralty, 
for it ſhall be conſtrued one continued 
act, King w. Bragm, 135 


D 


4. A capture without a condemnation 


does not alter the property, Tremoulin 
V. DAnays, 143 


5. Libel did not ſhew the capture was 
aper altum mare, though the ſubſe- 


quent proceedings did. Court divided 
waerther prohibition ſhould go, ibid. 


6. Prohibition denied to go to the admi-' 


ralty, on refuſal to give copy of the 


libel ; for 2. E. 5. c. 3. extends only 


to eccleſiaſtical courts, Anonymous, 244 


7. If ſhip arreſted by the admiralty pro- 


ceſs within their juriſdiction be reſcue. 
ed, may reſcize anywhere, Ri2don wv. 
Hedges, 246 


3. The cavſe to bring it within their 


juriſdiction ſhould appear in their pro- 
_ | ibid, 


9. Grant to the admiral of all wrecks at ' 


ſea, and all profits to the ſaid office 
belonging, will not paſs wreck appur- 
tenant to a manor then in the king's 
hands, Higgan v. Branthwwaite, 2 59 


10. Suit may be in the admiralty for 
ſeamen's wages, but not for the maſ- 


ter's, Clay v. Snelgrawe, 405 


11, For money taken up for the uſe of 


the ſnip after has begun voyage, ſu- 
able in admiralty; alter if money 
was taken up before voyage begun, 


Cie v. SnelgraVes | | 06 


14. 
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12. If hip be taken or ol ia return, 


Mall have all wages out, bat only hait 


of wages for time were in harbour 


abroad, Anery mous, 423, 409 


33. Mate of a ſhip may ſve in admiralty 


for wages, Grazt v. Bailey, 440 


14. If ſhip be loſt before arrives at port 
of delivery, wages are loſt; if loſt on 
return, only the wages from thence ; 


if run away, all wages are lott, u 


RyMOus, 


442 
15. Maſter of a ſhip may detain the 


goods for freight ; but if he once parts 


with them, he cannot retake them, 
' Fronymousy | 511, $12 


16. Whether ſuit may be there for fur- 
geon's wages, Maddo 's caje, 


ADVOWSON. 
Sce Quart Iur EDIT. 


AFFIDAVIT. 


See OAr ERS. 


ALE.HOUSES. 


A houſe of boarders and lodgers for 
themſelves and horſes, not an ale. 


houſe ; nor can ſoldiers be billeted on 


them as ſuch, Parker v. Flint, 254, 


1 


ALLEGIANCE. 
See Laws. 


AMENDS. 


See TEN DER. 


AMENDMENT. 


1. Indictnent amended after it was in 
| parchment, Rex v. Anowles, 39 


2, Ejectment againſt ſeven, who all ap- 
| | pezr, plead, and join iſſue on the plea - 
roll, jzrat” and dfrringas againſt the 
ſeven ; the iſſue on the /i pris roll 
was joined by five only, verdict againſt 


five only; the H prius roll is amend- 


able, the judge having ſufficient au- 
thority to try the cauſe, I Bibe v. Baſbop 
of l. ercęſter, 182 


525 
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3. Indictment wanting the words « ; 
999 : ths 

con 
4. Writ of execution tee in Vacatio 
not amended, Fahnen v. Nagler, 


miſtaken in the declaration amendec 
Broom v. Holford, | 248 


6. If the day of aii priut is after the 
day in bank, it is not amendable, for 


Judge has no authority to try, C4;// | 
274275 


v. Harvey, 


7. Wri: of error out cf C. B. the wii 


was right, but the judgment ill en. & 


tered. 5. R. cannot mend it, but 


ſeems good cauſe for C. B. to ameng | 


the judgment, Parry v. Fillers, 303, 


304 | 


8. Miſlake of a clerk's entry of a judy. 


ment ametded in the next Term, by | 
conlent of him for whoſe advantage 
the miſtake was, Treranion v. Tooder, N 

12 


” » 3 
9. Writ of error refuſed to be amended, 
though affidavit was, that the cur. 


ſitor's inftruQtions were right, it being | 
to deitroy a judgment, Themkin v. 


Crocter, 369 


10. Judgment for damages, miſtakiog 


piaintiff for defendant, amended upon 
motion, Honceford v. Meade, 384 


11. Judgment amended according to the 
Warrant of attorney to conſeſs it, 


Grabborn d. Rater, 407 


12. In amendment of a declaration plam- 


tiff has election to pay coſts, or grant 


an imparlance, Ne v. Ne, 442 


13. Cannot amend after iſſue joined ard 
entered, Anonymous, ooh 


AMERCIA MENTS. 
See FINES. 


ANTIENT DEMESNE. 


1. Antient demefne manor is implcad- 


able at common law; lands held e 
the manor in the lord's court only, 


Parker v. Winch, 13 
2. Antient demeſne court is no court 0! 
record, 623 


7 
S 3 * 


not amended z3 aliter on infor. | 


n, 
bot a 247 
$5. Action oa a penal ſtatute, and the fur, 


J. 


> 
- 


AER SL 
See CLERGY, 


. In appeal the plainüff muſt appear in 


perſon, and not by attorney. If he 


does not appear at a day on which he 
is demandable, he may be demanded 
and nonſuited, Loowder v. Screwdens, 


20, 21 


;. Appeal, though it cannot be altered 
by common law, or any ſtatute, yet 
before it be filed it may be aitered 
according to the truth, Looawder v. 
Screwudens, 21 


3, It was ſaid, that where a man is found 


guilty by grand jury or 15:9aelt, he is 


ouſted of batrail on appeal, ibid. 


4. The record not being put in on ap- 


peal, to be tried at 2 pria: ; neither 
nonſait nor diſcontinuance, only appel- 
lant to pay colts. Appearance of ap- 
pellant's attorney ſufficient, being in 
caſe of a feme, Sutton p. Sparrow, 65 


5, Appeal was lodged againſt a perſon 


convicted of maiillaughter, but not 


proſecuted ; he was bailed before 
clergy had, .f2rmflrong v. Lifle, 1cg 
b. A perſona found guilty of manſlaugh- 
ter may be appealed the fame felons ; 


but if not ready the appeal will be 


gone, Lijle v. Armſirong, 157 
7, Neither an acquittal, nor an attainder, 
is a bar to appeal at common law, but 
the having clergy ; whicn, if delayed 
by defauit of the Court, ſhall not hurt 


him, Lie v. Armſtrong, 158 


8. The day the writ is returnable, if it 
be ceturned, the appellant may be de- 
manded; and he does not come, the 
appellce will be diſcharged, Stour L. 
Mars jon, 349 

9. Infant ſued out a writ of appeal, the 
iherif delivered it up to the infant, 

- who cancelled it; this is a contempt 
in the ſheriff, Srout v. T o:wler, 372, 

| | "B89 

10. Infant need nut have guardian to 
ſue the writ, but to proſecute it, Stour 
v. Towler, 374. 375 


11. The year being expired, and the 


writ delttoyed, cannot have a new writ 
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of courſe ; and it is diſcretionary in the 
chancellor to grant one, Stout v. Toav- 


ler, 375 
12. If appellant be nonſuit, yet the king 
may proceed, 374 


13. On appeal againſt a perſon in the 


ſneriff's cuſtody, he muſt not only re- 
turn cepi corpus, but parat kabeo, 416, 


417 


14. If writ be ill for want of fifteen days 


between teße and return, by appear- 
ance and pleading in chief that benefit 
is loſt, Wilmot v. Tyler, 451, 452 
5. Appeal ſnould be returned 20 ef 
inventes before capias, Anonymous, 5 54 


16. If the inciatiment, on which the con- 
viction was, be vitious, or the plea ill 
pleaded, defendant mult plead to iſſue, 


Colt v. Smith, ; 642 
17. Benefit of clergy, and burning in the 
hand, is no judgment, ibid. 


APPEARANCE 


1. Does not help a diſcontinuance, but 
it does a miſsontinuance, Anonymous, 


2. Firſt proceſs in inferior court was a 
capia:z it is but a miſconveyance of 


proceſs, and helped by appearance, 
Coltbus v. i iſeman, 47 
3. Filing a writ of habeas corpus is no 
appearance, but procedendo may yo 


notwichſtanding, Anonymous, 219 


4. There is no difference between a vo- 
luntary appearance and on A ecpi corpus, 
Auonymous, 404 

5. Appearance in a civil action is to the 
end of the ſuit, to an indictment only 
of the Term, Kex v. Fofier, 448 


6. Conviction for uſing a trade one 
month, on indictment for uſing it three 
months, may be pleaded in bar, ab/yue 
hee that he was guilty in any other 
month, Anonymos, SOL 


 APPRENTICES. 
See Ox DR of JUSTICES Of PEACE. 


1. The matter of an apprentice in huſ- 
aniry dies, the joſtices at the ſeſſions 
crder 
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order his executors to keep him, and 
quaihed; ſaid, perhaps covenant would 
he agaiaft the executors, Fratt' Caje, 

| 27 

2. Apprentice ſhould be diſcharged un- 
der the bands and feals of four juſ- 
tices ; but on certiorari to remove an 
order, the diſcharge need not be cer- 
tified, Anonymous, 83 
3. Mazdamus to admit a perſon to his 
freedom, having ſerved ſeven years 
apprenticeſhip, Morrice v. Mayor of 
Lincelr, ; e 
4. Order of ſeſſiops diſcharging appren- 
tice from his maſter, good, though no 
complaint frit made to two juſtices, 
Rex v. Hays, 349 
5. Trorer will lie by matter for a ticket 
or writing intitling an apprentice to 
money earned by him; but if never 
was in his cuſtody, a/wnzfit, Anonymous, 
415 


6. Apprentice cannot be aſigncd without 


his conſent, Anonymous, 441 
7. Apprentice is not aſſignable in law, 

but if ſerves his time under the aſſign- 

ment in another town, he gains ſet- 

7 F the 27 

tlement there, Rex wv. 2ickic:, 553 


ARBITRAMENT;, 


1. Submiſſion of both parties is a mutual 
_ promile, whereon 7ndeoitatus u, 
will lie; and award without perterm- 


ance is a good bar, Crofts v. Harris, 


4 


2. Award for a general releaſe to the time 


- of the award; a releaſe to the time of 


the ſubmiſſion is good, Anonymous, 8 


Award of all matters to the time of 
the award, good; for ſhail be intended 
no new matter araſe between the time 
of the ſubmiſſion and the award; and 
if it ſhould award for matters iince the 
ſubmiſſion, it would as to them be 


void; and a releaſe of all matters to 


5 5 
the time of ſubmiſſion, would be a 


good performance of fach award, 
Heoeper v. Peirce, 116, 117 
4. Award by umpire before the arbi- 
trator's time is expired, is void, Key- 
noids Y. Gray, 120 


5. If arbitrators chooſe umpire condi. 
tionally that he accept it, if he refuſe 

1 © . 2 bl 1 

may chooſe again; aliter if no condi. 


tion be annexed, for have execued 
their authority, ibia 


6. A man may undertake as attorney, | 
that B. ſhall ſubmit to award, Bac 
. De Barry, 129 


7. Award pleaded to be made de pre. 


mii muſt really appcar to be ſo, «7 
ill, ; | : ibid, 6 
8. Award of mutual releaſes only, no; | 


good, Freeman wv. Bernard, 130 
9. If a ſum of money, or other thing, i; 
awarded in ſatis faction, it diſcharges 
the old duty, and raiſes a new one, for 
which action i lie, ibid, 
10. In all caſes award ſhould be final, 
and not referring to any future exami. 
nation, except in relation to payment 
of coſts, which may be to be ſuch x; 
the proper ofücer ſhall tax, Selby v. 
Ku fell, „„ 
Il. Award made by rule of Court of 
money to be paid on one fide, and no- 
taing done on the other; Court will 
not grant attachment till releaſe be 
tendered, Palmers Caſe, 234 
12. Before attachment goes on non: per- 
formance of award, mult be perſonal 
notice, and demand of the money; or 
of endeavour to find and ſerve him, 
Anonzmous, | 257 
13. Before attachment for non-perform- 
ance of award, ſhould be affidavit of 
award demanded, Chanler v. Driver, 
17 


f.>3 


14. Award of mutual releaſes not good 
for nothing awarded which will bea 
action, Anonymous, | N 42 


wa — ws 


15. Submiſſion to award of A4. ard g. 
provrdec they make award by a cer- 

_ tain time; and if cannot agree, to um- 
pirage of ſuch as they ſhould choole 
umpire ſo choſen may make aw: 
within the time; for by chooſing 5 
umpire have determined their authe- 
rity, Mitchel! v. Harris, 512 
16. But if the umpire was exprete'y 
named in the ſubmiſſion, his umpirage 
within the time would be void, 533 

. | 17. Un 


— 1 C 
Q. == 


ba 


” 


17. On motion to make ſabniitfion of 
2ward, rule of Court ſhould be nonce, 
. 525 
18. If only part of an award be ſet forth, 
and concluſion be with a prefert, it 
deſendant craves cyer, and demurrer, 
it is ill for the variance, Furlong v. 
Thoruigold, 633 
19. Award may be good in part, and 
void in part, Furlng v. Thoruigold, 
. Es 534 
20. A void part of an award need not 
be let forth, | ibid. 
21. Award to do a thing which is cut of 
a perſon's power, is void, Lee v. Elkins, 

1 ö 585 
22. Award of diſtinct things may be 
good ia part, and void in part, 644. 
23. If award exceeds time of ſubmigion, 
nothing ſhall be ſuppoſed to have inter- 
vened, ibid. 
24. If the day of performance appears 
on the record, performance may be 
averred, or breach aſſigned, by re- 
ferring to it with a pred”, Lee v. Fl- 
bins, 586 
25. Though award be void in part, if it 
be mutual for another part, it will be 
good for that, Lee v. Eltins, 587 


Anonymous, 


26. Where a particular thing is to be 


done on one fide, as a condition for 
doing ſeveral others on the other, if 
any are ill awarded, it is ill iz 70:0, 587 
27. Where a void thing 15 awarded as 2 
.condition precedent, the doing of it 
muſt be averred, 588 


28. Where ſeveral things are awarded, 
On performance præmiſ. the other is to 
releaſe, averment of performance of 
what is well awarded is ſufficient, ir. 


29. Releaſe to the time of ſubmiſſion, 
good performance of award of releaſe 
I 


to the time of award, 589 
20, Sed per Trevor: That is only when 
general releaſe is awarded, not where 
it is expreſsly ſaid to be to the time of 
the award, ibid, 
31. PER TREvor : If it appears that a 
void part of award was intended as a 
confideration of doing a thing on the 
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other ſide, it muſt be averred, Lee v. 
Eli ins, | 590, 391 


32. Debt on award, defendant ſets forth 


2 void award, verdict for plaintiff; 


judgment arreſted, Anonymous, 635 


ARREST OF [UDGMENT. 


If on a declaration where part is good, 
and part ill, a writ of enquiry be exe- 
cuted for the whole, or entire damages 
given, judgment may be ſtayed, Aus- 


nymaus, f 
J | » g 


AS 5 


See Tatspacs, 


ASSEMBLIES UNLAWEUL. 
Sre RioTs, | 


AS. SB Th 


Se Occvranrt. 


1. Executor takes bond from debtor of 
teſtator, this is aſſets, Anonymous, 346 
2. Executor not giving in an inventory, 
is preſumption of aſſets, Anonymous, 
| - 346 
3. If wife continues ſuit begun by her 


and her huſband for a debt due to her, 


when recovered it ſhall not be aſſets, 

a 

4. Bond given in truſt is not aſſets, N;- 
chol v. Bridebridge, 381 


5. In pleading want of aſſets the time 
muſt be ſet forth, Ingram v. Feor, 611 


ASSIGNMENT. 


Leſſee aſſigns the term to a perſon, who 
aſſigns it over to A. without notice to 
the leſſor; leſſor cannot have covenant 

. againſt his leſſee for arrears of rent 
due after the aſſignment to A. P7zcher 
Ve Tobey, b 23 


aS SUM ST T. 
See ACTIONS ON THE CASE AND 
BRRACR. | 
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ATTACHMENT. 


>. An attachment in chancery on an alias 


ct plaries is returnable in B. R. and is 


not merely for the contempt, but an 
action on which ſhall recover damages 
for the delay in executing the writ. 
It is a contempt not to return the firſt 
mandemns, Anonymous, 164 
2. There are two ſorts of attachments 
on a mandatory writ; the one intitles 
the party to damages, and that mult 
be on the plaries; and the other pu- 
niſbes the contempt, which may be on 
the alias, Anonymous, | . 348 
3. On r-/cozs returned, attachment ſhall 
go without motion, Anonymous, 247 
1. Muſt be perſonal notice before Court 
Will grant attachment for not perlorm- 
ing an award, Anonymous, 87 


5. If interrogatories be not exhibited in 


a week, the recognizance entered into 

is diſcharged of cœurſe, Holland's Caſe, 

5 0 310 

6. And the party bas four juridical days 
to anſwer them, whenever filed; and, 


if they are not anſwered in that time, 


he is committed on motion, 1561. 
7. Motion for attachment on affidavit 


that he kept out of the way, and could 


not be ſerved with peremptory mar- 
damus, _ | | 312 
8. Before attachment on as ard, fhould 


be affidavit that award was demanded, 


Rex v. T ors, 317 
9. A miſdemeanor in an officer of an in- 


ferior court is a contempt 1 


"Stariey's caſe ciled, : 374 
10. Sheriff delivered up a writ of appeal 
to the appellant, an infant, held a con- 


tempt; and fined for it, Stout v. Tewv- 


ler, * 
11. If coſts taxed by a maſter are not paid, 
attachment goes, Anonymous, 493 


12. If interrogatories are impertinent or 


improper, may be demurred to, Reæ 
v. Raw, b 499 
13. Certicrar: muſt be delivered before 
can be in contempt, ibid, 


14. If one brought in, in contempt, de- 
nics upon oath, he is diſcharged ; but 


if he be forſworn, he may be proſe. | 


cuted for perjury, Rex v. Sims, 511 


ATTORNEY axn SOLICITOR, 
See PRIVILEGE, 


1. If attorney on motion has his name 
ſtruck out of roll, he ſhall not after be 
admitted to act as one, Anonymous, 

„„ 5 247 

2. Attorney having promiſed to accept a 
declaration, obliged to do it, K:lbey v. 
Weyberg, | 251 

3. Attorney of B. R. ſued for fees in 
the ſheriff's court, obliged to refer 
them to a maſter, for he is under the 


Power of the Court, Beal”; Caſe, 253, | 


| 252 
"Fe 2 

4. Attorney executor not intitled to pri- 

viiege, Newten v. Rowland, 216 


5- Attorney on record cannot be changed, 
without leave of the Court, and when 
he is ſo changed the record ought to 

mention it was done by leave of the 
Court, Anonymous, 449 
6. After judgment the attorney on record 
may receive and acknowledge ſatis- 
faction, END ibid. 

7. Attorney may be ordered to deliver 
up papers to the owner, Anonymous, 

: £16 

8. But not without agreement to pay his 

reaſonable demands, Ancnymous, 554 


9. A perſon, who cculd get no attorney 
to appear for him, had one appointed 
by the Court, 7revanion”s caſe, $82 

10. Action againſt attorney for money 
received ; tae attorney moved to have 
his own bill taxed, and allowance of 


pole, Craddock v. Glen, 657 


11. Attorney, who gives another leave to 


practiſe in his name, is anſwerable for 
what he does in his name, Anonymous, 


* 
AUD ITA QUERELA. 


1. Audita querela is not a ſuperſedeas, and 
execution ſhall not be ſtayed without a 
ſpecial /uper/edeas 5 and that ſhall _ 


What was due: Court will not inter- 


«Sd . 
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be granted till the matter of the audita 
querela be proved by two witneſſes, 
Anonymous, = X08 
2. When one is relieved on audita gue- 
rela, he is reſtored to whatſoever he 
loſt by the firſt judgment, Anonymous, 

: „ 

. If has releaſe which he had not op- 
portunity of proving, and bring rea- 
ſonable proof of it, Court will relieve 


on motion, and ſuperſede execution, 
ibid. 


AVERMENT. 
See TarEsPASS. 


1. In treſpaſs, aſſault and battery, if 


defendant vary as to the time, muſt 


aver que eſt eadem tranſgreſſio ; but 


where he agrees in the time, need not, 


Rex v. Hebhard, 48 
2. Where foreign coin is demanded, it 
is always in the detinet, with averment 
that defendant has neither rendered it 


or the value, St. Ledger . Pope, 81 


1. Averring lands are deficient, puts the 
proof on the pleader, Berty v. Dor- 
mer, CS 526 
AVOWRY. 
See REpLEVIN. 
AUTHORITY. 
See Copy HoLD. | 
1. If a perſon who isa deputy ſteward ap- 


yo a perſon to take a ſurrender, it 
s 


good, Ancuymout, 525 
% See alſo 7. Borp . Thorp, | 466 


4: Deputy has all the power of the prin- 
cipal, and if abridged by proviſo, the 


proviſo is void, Parker v. Ket, 467 
4. Deputy ſheriff muſt do acts in the 
name of the high ſheriff, becaufe the 


wrr's are directed to him, Parker v. 
Ket, 468 


5. Deputy ſteward of a manor may do 


it in his own name, ibid. 


b. Where a perſon, having a power, does 
an act without reciting his power, 
which would not be good, but under 

Vol. XII. | 


4. Bail is not excepted againſt in London, 


the power, it ſhall be taken to be done 
by tae power, Parker v. Ket, 469 


7. A ſteward de facto having an appear- 


ance of autnority does acts, his acts 
are good, Parker v. Ket, 479 


8. So lord de facto may receive ſurren- 


ders, and make admittances, and are 
good ; but to make voluntary grants 
muſt have a right, Parker v. Ket, 472 


9. Authority may be given by parol to 


endorſe his name on a bill of exchange, 
Anonymous, 22 


AWARD. 


See AR BITAA ENT. 


9 
B. 


B AI LB ON PD. 


See SHERIFF. 


BAIL ix CIVIL CASES. 


1. Two actions were againſt the ſame 


perſon, and the ſame perſons bail in 
both 3 A reddidit /e in one action is a 
diſcharge of bail in the other, Williams 
SD. Batter, 99 


2. Scire facias againſt bail, who come in 


and plead payment before the return 
of the ſecond /cire facias, ill; for the 
recognizance is broke before the iſ- 
fuing the firſt feire facias, Conters ww, 
Mandcapicrs of Rawlins, 112 


3. Where there is ſurrender in diſcharge 


of bail before forfeiture of recog ni- 
zance, need not give notice; aliter 
whece it 1s forfeited, and a capias gone, 
and ucn eſt invent. returned, Anonymous, 


236 


but a proper officer takes it; which if 
inſufficient, be will be liable to have 
the profits of his office ſequeſtered till 
the debt be paic,—When a cauſe is 
removed out of [london into B. R. the 
bail and clerk below are diſcharged, 
Adams v. Coxe, | 249 

2 2 5. In 
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5. In action againſt maſter of a ſhip for 
embezzling goods, ſhall be ſpecial 
bail ; but on negligent keeping, com- 
mon bail, Anonymous, 251 


6. On ſpecial aumęſit for money won at 
play, ſhall be ſpecial bail, Carrill v. 
Cectran, „ 


7. Whether additional bail be of the 
Term in which it was put in, or of the 
Term in which the original bail was 
put in. Lauer. Corps v. Kitchen Hall, 

| 318 

8. Bail in error cannot diſcharge himſelf 

by ſurrender of the principal, 35:07 v. 
Higgs, | 319 

g. Common bai! being regularly filed, 
ſhall not after make oath of the deÞt 
being above ten pounds, Anonymous, 

| 32+ 

10. In debt againft bail, principal may 
be ſurrendered, as in caſe of ſcire 
Facias and two nivils returned, 3”a:t's 
Caje, 351 

11. After exception to bail muſt be juſti- 
fied, or cannot proceed to trial, Ano- 
25%. 385 

12. Special bail ſometimes granted in 
Feandalm magnatum, The Date of 
Scbomberg v. Murray, 420 

13. If priſoner renders himſelf in diſ- 
charge of bai! in a ſudge's chamber, 


the entry figned of it by the Judge is 


the record of it, and ſhould be filed in 
the ofice, C lapham v. II rar, 423 


14. On exception taken to bail, notice 


thould be to the defendant's attorrey, 
Anonymous, SD 425 
15. Plaintif may refuſe aſſignment of 
bail taken by the ſheriff, and proceed 
againſt him by amercements, 447 
16. Bail to the action may plead uſurious 
contract, Anonymous, 493 
17. Heir ſued as ſuch, not to be held to 
ſpecial bail no more than executor, 
Anonymous | 511 


18. Bail can never ſurrender, cr party 


ſurrender himſelf in diſcharge of bail, 
but on return of procefs, or when in 
court by bail, Anonymous, 525 


19. On common bail filed, if declaration 
be not delivered before the end of twy 
Terms, ſhall be nonſuit, Tayler v. 
Brudon, | | 526 
20. If good cauſe of action be not made 
out before a Judge, common bail Hal 
be ordered; and if plaintiff do not 
give notice that he will move the 
Court, the order is final, ibid, 
21. Several cauſes of action cannot be 
joined to enforce ſpecial bail, Arc. 
mus, | FE 527 
22. To reverſe outlawry for error in 
law, ſpecial bail need not be to-the 


original action, as it muſt for want of 


proclamations, Wilbraham v. Doley, 

| 545 

23. Special bail to reverſe the outlawry, 
is to anfwer the condemnation ; other 
ſpecial bail 1s, or to render the body 
to priſon, I ilbrabam v. Doley, 545, 
” „ 546 
24. Render of principal in diſcharge of 
bail is not a commettitur till entered, 
Anonymous, = 559 


25- After capias returned againſt the 
principal, plaintiff may proceed againſt 
bail notwithſtanding a writ of error, 
Dundee v. Petty, 567 

25. On a redidit /e of the principal be. 
fore a judge, the bail is diſcharged, 


but the marſhal is not liable for eſcape 


till notice of committitir, N aten c. 


Sutton, 5583 


27. Principal died before return of the 


ſecond ſcire facias againſt bail, yet 
cannot diſcharge them, Death of tie 
party before return of the caf/ar, a 


good plea to the Aire facias, Any. © 


Nous, 601 , 60² 


28. Proceedings on bail. bond cannot be 
ſtayed till other bail put in, Anonymous, 


court, and the cauſe be removed, ſpe- 


cial bail ſhall be put in above, elle 2 
Procedendo ſhall go, Cres v. Smith, 046 3 
30. Bail to have eight days in full erm 

after return of proceſs 2gaiaſt the 

principal to render him, Smith v. -— ! 
„ 050 


ering, 


94 
29. If ſpecial bail be required in inferior 


* 2 
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BAIL IN CRIMINAL CASES. 4: Chancery may refuſe to grant a com- 


I A perſon indicted above two Terms 
for ir-afon, is afreh indifted for the 
ſame ſpecies of treaſon differently laid; 
Court inclined might be bailed, but 
pave no opinion, but did it by virtue 

of their diſcretionary power, Cro/by's 

Cafe, : 66 

2. So alſo Rex v. Lord Ayleſbury, - 117 

3. Bail not allowed in manſlaughter till 
clergy, Rex v. Keat, 102 

4. See allo Armſtrong v. Liſle, 

z. Appeal was lodged againſt a man 
convicted of manſlaughter, but. not 
proſecuted ; he was bailed before clergy 
had, 4rm/trong v. Liſle, 185 

6, A perſon indicted for murder ſeldom 
bailed without very extraordinary rea- 
ſons, though it be in tbe power of the 
Court, Rex v. Kirk, © 

», One of ill fame not bailable by - 
ninſter the Second, Anonymous, 431 

8. Perſon charged with buggery not 
bailable, Anonymous, 435 


108 


RAIL EFF 


f one be found bail: generally, be ſhall 
account for ail in the declaration, 


Heliard*s Caſe, 


BAN KR UF T. 


. A term was affigned by the commiſ- 


ſioners to a creditor, who before in- 
rollment of the aſſignment made a leaſe, 
and then inrolled the afigament ; ſuch 
leſſee cannot maintain ejectment, for 
till the inrollment it is no ſale by the 


commiſſioners, Elliot S. Danby, * 


. Commiſſion of bankruptcy may be 
taken out againſt a perfon who had left 
off trade for a fact committed while in 
trade, Meggot ve Mills and Waine, 

| 159 

j Infant cannot be a bankrupt ; for 
though the debts of an infant are only 
voidable at his election, yet no one can 
be a bankrupt for debts he is not 
obliged to pay, Rex v. Cele, 243 


309 


420 


5 


miſſion without petition ; but if do, ſhall 
not vitiate, Turner v. Maine, 306, 307 


Indebitatus aſſumpſit by the aſſignee of 
commiſſioners of bankruptcy for goods 


ſold after bankruptcy committed, lies, 
or may bring trover, but not both, 
Huffey v. Fiddall, 324 


6. By bankroptcy the property is in the 


7. General indebitarus lies, 


creditors, and affignee is to have the 
ſame remedy as bankrupt would have 
had, ibid. 
ibid. 


8. If one of the joint traders is bank- 


rupt, his proportion is only aſſignable, 


440 


Anonymous, 


9. If a creditor obtain jadgment; ſubſe- 


bo 


quent to act of bankruptcy, on com- 
miſſion taken out the judgment is 
avoided, ibid, 


BARONS 
See PE ERS, 


BARON axp FEME. 


There is no difference in the caſe of 


baron and feme, and any other two 
perſons, where one of them is found 
guilty in treſpaſs, Hare v. White, 19 


. Huſband may releaſe coſts decreed to 


the wife in the ſpiritual court, if there 


be no divorce ; tor if there be, ſhe is 


 mntitled to alimony, and out of that the 


he may, as belonging to him, Cham- 


coſts are ſuppoſed to proceed, which 
cannot therefore releaſe; but a legacy 


89 


berlain v. Hewitſon, 


. Promiſe made to a man for payment 


of a debt due 30 his wife as executrix ; 
action for this promiſe mult be brought 
by the baron alone, Tard v. Ellard, 

| 207 


4. If a wife part from her huſband by 


2greement, and he make her allow- 


- ance after {uch ſeparation, if it be 


notorious, he is not chargeable for ne- 
ceſſaries, Todd v. Stokes, 244, 245 


5. Perſonal knowledge of ſuch agree- 


ment is not neceſſaty, if notorious, 


Todd v. Stokes, 
222 


245 
6. But 


0 
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6. But if the debt be contracted within 
ſo ſhor: a time, as the ſeparation could 
not be ſuppoſed notorious, he ſhall, 
Toad v. Stokes, © | 245 
7. If he go away without conſent, ſhe mult 
find her own credit, without charge to 
the huſband, ibid. 


8. And general notice not to truſt her is 


ſufficient, | ibid, 
9. Trefpaſs againſt baron and feme, ba- 


ron dies, yet well, for wife may com- 


mit treſpaſs along with her huſband, 
240, 247 

10. In perſona! actions ze ungue accouple 
in matrimony no plea, as it is in real 
actions, Mitchel! v. Garrett, 


- which may become due during te co- 
v2rture, Cage D. FEM 290 
12. If executrix marry the debtor, it 
is no releaſe, for that u Quid be a aewa/- 
tavit, ibid, 


13. Any thing that by poſi>ility may ac- 


crue to the wife during coverture, huſ- 
dad may releafe; but what cannot, 
he cannot releaſe, Cage v. Ain, 294 
14. Covenant or promiſe by a ſtranger 
to jeave the wife fo much, if ſhe ſur- 
vived, huſband cannot releaſe, ibid. 


15. Bond made to a woman before her 
marriage, to leave her worth ſo much 
if he ſurvived, is not extinguiſhed dy 
the marriage, | ibid. 

16. If wife continue a ſuit begun by her 
and her huiband, for debt due to her, 

when recovered it ſnall not be aſſets, 
Anonymous, 


for money promifed him as bis wife's 
portion; but if not recovered during 


coverture, the wife ſhall have it to her 


own uſe, ibid, 


18. Cohabiting with a woman, and own- 
ing her as his wife, goqd evidence to 
charge the man, Carr v. King, 372 
19. Feme gave letter of attorney to con- 
feſs judgment, and marries ; Hour 
inclined i: ſhould be entered in the 
woman's name as ſole, Reignolds. v. 
Dawn, | {755 OG 


276 
11. Marriage is a releaſe of all bonds 


| | . 
17. Hufband may bring an action alone 


20. Whether fines and recoveries by 
feme covert under age may be vacated, 


purchaſers being concerned, Sarab 
Griffiths's Caje, 444, 


21. The old way was to bring error, but 


as the huſband would not join, Going 
it by motion was introduced, 47 
22. If ferme-covert be outlawed, the feme 


may vow be diſcharges on motion, 


Sarab Gr:fth;"s. Caſe, 444, 445 


23. If coverture be pleaded in abate. 
ment, needs no ende, only the hu. 


| band's name ſhould be ſhewn 3 butif | 


in bar, mutt be laid at a certain time 
and place, Fizey v. Smith, 


26. Feme may plead non eff faZum, and 


give coverture in evidence, Anonymeu;, | 


BARRETRY. 


See Us URI. 


A 


See BAR OH and FEE. PRORIBI TI 


BILL or EXCEPTIONS. 
See L REAL, 


BILLS or EXCHANGE, MER. 
CHANTS NOTES, &c. 


1. Bill of Exchange payable to H. or | 


dearer, not aſſignable, Hoages v. 
Steward, 30 


2. But if indorſed, is a good bill betweca | 
indorſor and indorſee, for in nature of 
a new bill, 


who is no merchant, yet the drawing 
the bill makes him a trader within the 
culiom of merchants, Hedges © 
Stevvard, 36, 7 

4. Genen 


. $93.3 
24. Diſcourie of a feme given in evi- 
dence for. the defendant, on action 
brought by baron tor debt due to the | 
wife as a ſeparate dealer, Aronymeus, | 
568 | 
25. Separate trader cannot be ſued for a 
debt contracted by her in the way ef 
trade, if her huſband be living, Anony- 


ibid. 
3. Though a bill be drawn by a perſon 


3 


„ wa 
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General indebitatus aſſumpfit will not 
lie on a bill of exchange, but a ſpecial 
action on the caſe and cuſtom of mer- 


chants, or an zatebitatus for money re- 
ceived to his uſe, Hodges v. Steward, 


| 37 
5. Bill of exchange, thongh in writing, 
js no more than a ſimple contract, Tee- 


man v. Bradſhaw, | 107 


b. Name indorſed on a bill of exchange 
may be uſed as an aflignment, or for a 
diſcharge when paid; and by the in- 
dorſement only the property is not aſ- 
ſigned, Clerk v. Pigol, 


A. the day of payment of a bill of ex- 


change being paſſed, promiſed to pay 


ſecundum tenorem, Fc. good, and ſhall 
be paid preſently, Fachen v. Pigot, 
211, 212 

8. Part of a bill of exchange cannot be 
aſſigned ſo as to intitle tne indorſee to 
an action, Hains v. Garazer, 213 
9. Bill of exchange payable to A. or 
bearer is paid as money without in- 
dorſement ; if the principal fails, ſhall 
not reſort to A. aliter if indorſed, Bank 
of England v. Newman, 241 
10. Payment of a bill of exchange muſt 
be demanded of the drawer before in- 
dotiee liable, Lambert v. Oates, 244 
11. Indorſement creates a contract be- 
tween indorſor and indorſee, in caſe 
drawer do not pay, Lambert v. Oakes, 
8 | 3 
22. If indorſee do not demand the mo- 


| rey of the drawer in a convenient time, 
the indorſor is not liable, bid. 


13. On action brought againft the indor- 
| for, not neceſſary to prove the hand of 
the drawer, for though forged the in- 
dorſor is liable, ibid, 
14. Proteſt of a foreign bill of exchange 


makes the drawer liable, of which he 


ſhould have notice in convenient time. 
Inland bills require no proteſt, Hart 
v. King, 309, 310 


iz. Indebitatus Humpfit by indorſor againſt 


the drawer of a bill of exchange, Ano- 


Vous, 8 


15. Nor other proof of a proteſt requiſite 
but atteſtation of notary public, ibid. 


192, 193 


17. Bill of exchange may be accepted by 
parol, - 
18. A ſervant has power to draw bills of 
exchange in his maſter's name, draws 
them ſo ſoon after he is diſcharged out 
of his place that the world could not 
take notice of it, ſhall bind the maſter, 


Harri, Caje, $6 346 


19. Note to pay the bearer not bill of 
exchange, only evidence of money 
lent; and declaring on the cuſtom of 
merchants will not make it a bill of 
exchange, Carter v. Palmer, 380 


20. Bill on goldſmitch given at the time 
of buying goods, good evidence chat 
it was taken in payment; aliter if 
given after. And it the party on whom 

drawn becon infolvent, in action 


againſt the buyer, on the bill, he ſhall 


be barred, but may recover againſt 
him on the original contract, Anony- 
mous, | 408 


21. Acceptance of a bill of exchange is 
an actual promiſe to pay; and ac- 
ceptance after the bill 1s payable binds 
the acceptor or indorſor, though per- 
haps not the drawer, Mzferd v. Wal- 

cot, | 410 


22. Bill of exchange taken in payment 
for goods is good payment, unleſs 
vendee knew it was a bad one, Anony- 
mous, 517 

23. A goldſmith's note does not diſcharge 

the debt till the money be paid, if there 
be no default nat it was not received, 
or if diſcharge of the debt be not given 
at the time, Yard v. Evans, © 521 


24. Authority may be given by parol to 
indorſe his name on a bill of exchange, 
Ancnymeus, 5064 


BOND S. 
See OBLIGATIONS. 


BISHOPS AND ARCHBISHOPS. 


Archbiſhop may cite a ſuffragan to ap- 
pear before him any where in his pro- 
yince, Biſbep of St, David's v. Lucy, 

| | e 237 
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BREACH IN COVENANT, DEBT, 
| CASE, &c. 


1. Covenant to pay one hundred pounds 
upon aſſignment of ſtock ; and that he 
would accept the fame on notice on or 
before a certain day ; in covenant, P. 
alledges notice that he would be ready 
at the time to make transfer, but that 
D. did not come to accept, and non- 
yment of money aſſigned for breach, 

it is ill, for tender of a transfer ſhould 
have been affigned for breach, Shale 
v. Seignioret, 248, 249 


2. Covenant to grind all his corn which 
he ſhould uſe in his houſe at plaiatiff's 
mill; breach aſſigned that there were 
five hundred barrels of wheat ground 
and uſed in defendant's houſe, which he 
did not grind at plaintiff's mill; ill, it 


not being ſaid it was his corn, Hanley 


v. Hendon, 327 


BRIDGES. 


See Hicawars. 


Ser CorroraTtion and Lon box. 


1. Cuſtom to make bye. laws to oblige 2 
rſon to take an office under a penal- 

ty good, City of Lenden v. Panacr:, 
299 

2. Of common right every corporation 


may make a bye-law concerning a 


franchiſe granted to them, City of Lon- 


don v. Vanaere, 270 


3. Corporation has a power to make bye. 


place, 


4. If charter oblige them to appoint an 
officer, have a power to compel the ac- 
ce ptance of it, C of Lonagn v. /ang- 
ere, * 271 

5. Generel cuſtoms may extend to new 
things which are witnin the reaſon of 
thaſe cultomg, pe ivid, 

6. Though by ſtatute might be liable to 

de ind ct-d for refu fi 7 the office, may 
@ſo incur the penalty of the 3 
5 1 ibid. 


| laws for the better government of the 


ibid. 


being loaden, action lies, Lane v. 


— 


7. As in making bye-law and electicn alf 
are virtually preſent, a perſon will in. 
cur the penalty without notice, Cie) 
of Londen Y. Vauacre, „ 
8. If what comes after the /c:{icet be re- 
pugnant, it ſhall be rejected, Jonſon v. 
Meers, 579. 580 
9. Debt will not lie for mayor and com- 
mona!ty on breach of a bye law in the 
mayor's court, as being parties, City 
of London v. Wood, 609, 670 
10. All corp.:rations as ſuch, wither 
particular power given them, may 
make by-laws, City of Lenden ov, 
Nocd, 8 | 685 
11. Penalty for breach cf a bye-law may 
go to the corporation, ard be conſid-red 

as damages, City of London v. I cod, 

| 686, 687 


5 
CANON LAW, 


See Laws. 


CAPIAS UTLAGATUM, 


See OurLAW RT. 


CARRIER, 


1. Action lies againſt a common carrie; 
for refuſing to carry money, unleſs 
aſſigns a particular reaſon, Aaonymous, 

| 3 

3. Carrier chargeable beforc law gave 

him remedy againſt the hundred, Laue 

v. Cotton, 482, 483 


3. If a carrier refuſe to carry goods, not 
Cotton, | 484 
CERTIORARI, RECORDARI. 


1. Certiorari to remove an indictment out 
of Weſtmorland, for uſing à trade, not 
being apprentice, Rex v. Hagen: 

| 1 5 186 


2. Certicrari lies at the deſire of the 
- party, if the Court ſees fit, Rex v. 

James, N 1 197 | 
| | 3. 4 


3 2 —_— SS, LS 4 * 
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13. It is better to repre Oe cauſe by 


A TABLE OF PRINCIPAL MATTERS. 


2, A certicrar: lies to the grand ſeſſions of 
ales, Rex v. Fames, © 197 


Indictment in London for printing a li- 


bel, in which the recorder was aſperſed, 


was removed by certiorari; which be- 
ing into a foreign county muit be fit- 
teen days between the re and return, 
Rex v. Dutton, 250 


g. Certiorari goes if the record certified 


out of the common pleas be faulty, 


6. After certiorari goes, all proceedings 
are void after the tee, but perſons not 
in contempt till ſervice, Anonymous, 


7. Error will not lie to a new-created ju- 
riſdiction, wiich proceeds by methods 
different from common law; but certio- 
ra#i hes to ſee they have not exceeded 
their juriſdiction, Grenwille v. Coliege 
of Phyſicians, 3590 

8. Where a particular juriſdiction is e- 
rected by act of parliament, the king's 
bench may command execution of it 
by zzandamus, and remove their pro- 
ceedings by certi:rari, Rex v. {nhavi- 
tarts of Glamorganjnirey — 403 

9. Two being indicted. one of them re. 
moved it by cartiorari, the record 13 
removed guoad both, Rex wv. Worjen” 
oline, 9. | 601 

10. The certiorari is always indorſed at 
whoſe requeſt it is granted, ibid. 


11. Certiorari to the court of Ely, Crefſe 


v. Smith, | 643 
12. Cauſes are removed out of baſe courts 


by recordare or pone, cat of courts of | 


record by certiorari, Crofſe d. Smith, 


545 
Smith, 646 


habeas corpus, Crow. 
14. If ſpecial bail be required below, it 


ſhall be ſo above, elſe procedendo goes, 


15. Certiorari lies not to mayor's court, 
City of London v. Mood, 685 


CHALLENGE. 


3. Challenge of the array, for that the 


jury ſhould have come from a different 


Rex v. Warden of the Fleet, 337 
2. Want of proper venue no cauſe of 


| 1. Chancery cannot relieve in conditions 
Anonymous, = EP 


384 2. Portion deviſed out of lands payable at 


3. Before bill of review granted, the de- 


4. If a man covenant to purchaſe lands 


5. But if the firſt eſtate be to be a tail, 


der, as tenant in tail might deſtroy it 


6. If one covenant to purchaſe for him 


7. In bill brought by legatee againſt exe - 
cutor for diſcovery of aſſets, the other 


8. If one, under pretence of being inſol- 
9. If one owe money by mortgage. and 


2 4 10. If 


county, is no good cauſe of challenge, 


challenge of the array; but being a- 
kin, intereſted, or not qualified, is, 
Rex v. Warden of the Fleet, 338 


C HAN 


precedent, ſor cannot put a value on 
them; but in caſe of conditions ſubſe- 
quent will, Berty v. Lord Falkland, 

182, 183 


a future day, if the perſon to whom 
payable dies before the day, it is ſunk 
for the benefit of the heir; but if it had 
been charged on a term for years, it 
ſhall go to the executors, Yates v. Fet- 
tyęlace, 8 276 


cree ſhould be executed, Ancnzmous, 
| 343 


to ſuch uſes, and money be lodged in 
truſtees hands, though covenantor dies, 
the Court will compel a purchaſe to be 
made to the uſes, Anonymous, 521, 522 


with remainder over, will not compel 
a purchaſe for the ſake of the remain- 


as ſoon as created, Anonymous, 522 


and the heirs of his body, remainder 
to his own right heirs, and he dies 
without iſſue, his executor ſhall not be 
obliged to purchaſe for the benefit of 
the heir, Anonymous, ibid. 


legatees need not be parties, ibid. 


vent when he is not ſo, get an abate- 
ment of debt, it will be conſidered as a 
fraud in equity, Menger v. Kert, 558 


alſo by bond, ſhall redeen, without re- 
gard to bond. Quere, Monger v. Kitt, 


359 
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ATABLE OF PRINCIPAL MATTERS. 


10. If money is owed by bond, and alſo ; 


by ſimple contract, and payment be 
generally made, it ſhall be on the bond, 
as being moſt penal to him, 539 
11. Truſtees not anſwerable for each 
othe Taonyrtous, 
12. Traftees not to pay colts, 
13. Truſtees having power to appoint 
agents not zniwerable for their inſol- 
vency, if ſolvent at time of the appoint- 
ment; aliter if had no ſuch power, 
| | rid, 
14. If a bill be diſmiſſed with coſts, it is 
a good plea in bar to another bill for 
the ſame cauſe, if Counſel's hand be to 
it, Anonymous, . 561 
15. Will not help defective conveyance, 
without conſideration, Anonymous, 603 
16. If a ſum of money is made a collate- 
ral ſecurity of a term, the Court will 


diſcharge it in a reaſonable time, if 


there be not probable cauſe of fear of 
eyigion, and by whom, unleſs it be 


expreſsly ordered to continue during 1 
the term, Lord Corætvallis's Cafe, 614 


17. If money is to be raiſed out of lands, 
and no time mentioned in which it 
ſhould be done, if the; rſon for whoſe 
uſe it is be ſo young as not to require it 


immediately, and might be raiſed out 


of the profits without ſale, the Court 


will not compel a ſale, Lord Corn wallis's 


Caje, 101d. 
18. But if a time is fixed for the raiſing 


it, it muſt be done, ibi. 


Ha? ABLE AND SUPERSTITI- 
: —=— UK. 


Superſtitious uſes by 23. Hen. 8. void, 
and given to the king by 1. Ew. 6, 
but that does not extend to future uſes, 
Perti-::gton's Caſe, *© 31 


CHURCKES, CHAPELS, CHURCH-_ 


 WARDEYVS-. &c. - 
1. The accounts of money laid out by 
- churchwardens for the repair of the 
church, &c. hall be allowed in the 
ſpiritual court ; but if there 1s any- 
thing that depends on the agreement 


of the pariſhionefs, the ſucceeding 


3-0. 
ibid. | 


churchwardens may have account 
Styrrop v. Stoakes, 9 
2. A churchwarden choſen by cuſtom 
cannot be refuſed ; and being appointeg 
by the pariſh, that is auſwerable for 
him, Rex v. Morgan Rees, 116 


CHURCH OF ENGLAND, AND 
SEATS IN IT, RELIGION, DIs. 
SENTERS, &. ny 
1, Diſſenters cannot excuſe themſelyes 
from executing offices on account of 
not having x tht the ſacrament, Rex 
v. Larwood, 67 
2. By union of churches, at common law 
they were diftin& ; alzer on the ſtatute 
in reſpect of the fire of London, Hei. 


man v. Denne, | 82 


3. Parſon to repair the chancel, parih. 
' 1oners the church; of right parſon 
ſhould repair both, but cuſtom of Eng- 
land obliges no more than the chance), 
Price v. Rouſe, 85 83 

Diſpoſal of ſeats in the church be. 

longs to the ordinary; and if it has 

kaptiſterium et ſepulturam, it is a church, 
Lee v. Daniel, 228 


g. Where preſcribe for a ſeat in the 


church againft the ordinary, an uſage 
to repair muſt be ſhewn ; but in action 
on the caſe for diſturbance, poſſeſſion is 
ſufficient, Feccb v. Dallow, 233 

6. If a perſon purchaſe a ſeat in a church, 
his right ceaſes by ccaſing to be a pa- 
rihioner, Anonymons, 554 


CLERGY. 


1. Appeal was lodged againſt a man con- 


victed of manſtaughter, but not proſe- 
cuted ; he was bailed before clergy 
had, .Trmftrong v. Liſe, 109 


2. Before 23. Hen. 8. clergy was allowed 
In all caſes except treaſon :- if a man 
had clergy, it was an abſolute diſcharge 
of all offences before, Armſtrong v. 
Liſle, g mu 
3. By 25. Edw. 3. c. 5. it js enacted, 
that all clerks ſhould have their clergy 
preſently ; which, per Hor r, mult be 
intended the ſame ſeſſions or * 
2 * 23 N - 8 1 ihe 


+ + Hen, 7. 


. z. Hen. 7. c. 1. provides, that autre- 


foits con vict ſhall be no bar in appeal, 
unleſs clergy had, « co a0 


Before 18. Flix. if a man was indict- 
edof two felonies, and he was indicted 
of one, and had his clergy before he 
was arraigned for the other, the other 


was diſcharged, Armſtrong v. Liſle, 
| | ibid, 

6. Clerk Mall not be burnt in the hand; 
and it he ſhews his ordination, he need 
not have ihe book, ior it is preſumed 
he can read, Wilmot v. Tyler, 452 


7. Benefit of clergy and burning in the 
hand is no judgment, Colt v. Smith, 


642, 643 
CLERK OF 48812 E. 


See OFFICES, 


COLLATION AND LAPSE. 
See Apvowsox, Bishops, 


COMMISSION, 
See AUTHORITY. 


COMMITMENT. 


Ses ATTACHMENT, HaBtas Coryvus, 


COMMON. 


2. Common laid for ſheep, and found by 


the jury for cows alſo; held good, be- 
ing diſtin commonage, Burge/s v. 
Steer, | 25 
2. Where common or way is Claimed, the 
title ought to be ſet forth; aliter of a 
fair or franchiſe, which is no charge, 
Anonymous, „ 
COMMON RECOVERY: 
; See RECOVERY. 
COCMMON INFORMER. 
Fee INDICTMENT. ; 


COMPUTATION. 
bee Dar and TexM-TiME. 


A TABLE OF PRINCIPAL MATTERS, 


CONDITION. . 


1. A. agrees to releſe to B. in conſi ir. 
ation of which B. agrees to pay; the 
releaſe is a condition precedent, the 
performance of which muſt be averred 


to maintain an action, T herpe v. Thorpe, 


| 455 402 

2. But if a time be appointed for releaſe, 
which will happen be re the time of 
payment, it is not a condition prece- 
dent, but are to be mutual remedies, 
Thorpe v. Thorpe, 451 


3. Where the promiſe is executory, it is 
a condition precedent, 


T horpe, 460 


4. If one is to do a thing, for which ano- 
ther thing is to be done, it is a condi- 
tion precedent, tid. 


8. A. agrees to give B. ſo much for the 
uſe of a coach fora year, and B. agrees 
to keep it in repair, keeping in repair 
is not a condition precedent, Atkin/or 
. Morrice, . a 503 


CONQUEST. 


See Law. 


CONSIDERATION. 
See ASSUMPSIT. 
CONSTABLE. 
See MARSHAL. 


1. A ſteward cannot fine a perſon for 
not accepting that office, unleſs 
he refuſe in open court, but muſt be 


preſented by tne next leet, and amer- 


ced, and that amerciament affeered, 
Fletcher v. Ingram, 88 
2. Notitiam habuit of his being elected 
conſtable is too general; ſhould plead he 
was ſummoned to accept the office in 
convenient time, to take oath beiore 
the juſtices of peace, ibid, 


3. Conſtables by common law are to be 
choſen. in the leet, and in default 
thereof in the ſherift's tourn ; corpo- 
ration may do it by cuſtom; but that 
muſt be ſpecially ſhewn, Rex v. Bar- 
rar, | 115 

4 Conſtables 
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A TABLE OF PRINCIPAL MATTERS. 


4, Conftables to be choſen in the leet, or 


in default thereof in the ſheriff's tourn; 
and if choſe in the tourn where there is 


a lect, it is not void, but an encroach- 


ment on the icet. By 13. & 14. Car. 2. 
ſeſſions in particular caſes may appoiat 
conſtable; and Hor T's opinion was, 
where no conitable was before canrot 
appoint one, Rex v. How or, 180, 181 
5. Cannot impriſon conſtable for refuſal, 
| but indit him, Rex v. Heuſen, 180 
6. If warrant be directed to a conſtable 
by name, he may execute it out of bis 
diviſion; but if it be to all headbo- 
roughs, conſtables, it muſt be executed 


reſpoctivelr,, | gd. 
7. Exery vill muſt have a conſtable, elſe 
it is but a hamlet, | 2b. 


8. Order for making a conſtable quaſhed, 
It not appearing he was an inhabitant 
of the liberty, Anonymors, 256 


9. Old cor ſtable not diſcharged till new 


one ſworn, | ibid, 
10. On a warrant directed to all conſta- 
bles, it is the ſame as if directed to each 
particular conſtable; and every one is 
bound to execute it in his particular 
jurudiction; but if one conſtable re- 
turns he has no diſtreſs in the county 
at large, it is ill, Rex v. Chaloner, 
314» 315 

11. On ſearch warrant conſtable may 
ſearch; but if he exceeds his power, he 
is anſwerable for it, Anonzacus, 344 
12. Conſtable at his peril to take notice 
that the juſtice of peace continues in 
the commiſſion, Normand v. Mills, 347 
13. Conſtable may commit lewd women 
till find ſureties for good behaviour, 
Eliz. Claxton's Caſe, 


CONSTRUCTION OF WORDS. 
See Ex OSL T IOX. 
CONSULTATION. 
See PROHIEITION. 


EMF. 


See ATTACEMENT, 


556, 567 


ners. 


See BAEAcH, &c. 


CONTINUANCE AND Dlscox. 
TIUANCE. 


1. Appearance helps a miſcontinuance, 
but not a diſcontinuance ; and it is 
doubtful whether diſcontinuance in 
Proceis be helped by the ſtatute of 
Jeofails, though diſcontinuance in 
pleading may, Anonymous, 2 

2. Information is diſcontinued by the 
death of the defendant beicre the day 
in bank after verdict, The Altorney 
General v. Buckley, 228 


3. A former action was pleaded in abate. 
ment ; motion made to diſcontinue the 
former action, on ſuggeſtion that the 
attorney was not to be tound ; but not 
allowed, *Anonymous, #30 

4. Continuance may de from one day to 
another in the ſame Term, Marley v. 
Blunt, 307 

5. If defendant plead as to part, and 
ſays nothing tu tue reſt, it is diſcontiny. 
ance, unleſs will take judgment by ali 
dicit, Maliy's Caje, 421 

6. Plea pleaded, puis darrein continuanc: 
is a relinquiſhment of former plea, 
Baber vw. Palmer, 1 


7. Whether payment of part of a bond, 


and acquittance for bs pars darrein 
continuance is to be pleaded in bar or 
abatement ; Het r thought in bar for 
ſo much, Baber v. Palmer, iid, 
8. On debt on a band, receipt of part, 
puis darrein continuance pleaded in bar, 
good, Pierce ve. Paxton, 541, 542 
9. Aliter if on contract, for may be given 
in evidence, Pierce d. Paxion, 542 
10. It is not enough to ſay action was 
continued, but mult mew how, Hay- 
ward v. Kinsey, 578 
11. If continuance be not alledged, it 


ſhall be intended a diſcontinuance, 
| | ; ibid, 


12. A declaration of Michaelmas Term; 


in Hilary Term de fendant pleads pay- 
men: of part nnce tne laſt continuance, 
to which was demurrer; it is diicon- 
tenuance, Crow g. Maler, 626 
13. Ja 


wW 


A TABLE OF PRINCIPAL MATTERS, 


13. In treſpaſs againſt two; and after 
iſſue joined puis darrein continuance one 
dies; at the trial his default may be 
recorded, and betorejudgment his death 
ſuggeſted. he may have judgment 
againſt the other, Anonymous, 668 

14. Caſe in city courts mult be conti- 
nued, elſe will be a diſcorcinuance, and 
not amendable, City of Lenden v. 
Mood, 1 684 


CONUSANCE OF PLEAS, 
See FRANCHISE, 


COPARCENE RS. 
See Jo1NTEWANTS. 


| COPYHOLD and COPYHOLDER. 


Sze AUTHORITY. 


t. Right to frank bank depends on dying 
ſeiſed: dower is inchoate by the mar- 
riage, Benſon v. Scott, 49 


2. If tenant for life of a copyhold forfeit, 
that ſhall not let in the remainder- 
man; but the lord ſhall hold it during 
the life of tenant for life, Head v. 
ler., h h 123 
. A tenancy eſcheated becomes part of 
the manor ;z but if the lord purchaſe 
part, it is only holden of the manor, 
Anonymous, 138 


4. Copyhold lands are parcel of the de- 


meſne lands of the manor, inter v. 
Lovegarr, „ 147 
5. Copyholds to be governed by the rules 
of common law, unleſs particular cuſ- 
tom intervenes, Fiber v. Niggs, 301 
5. Surrender of a copy hold is a grant, 
and fo to be pleaded, Fißber v. Migge, 

| 297 

7, Copyhold ſurrendered to the uſe of 
five, equally to be divided, is a tenancy 
in common, Fiber v. I 7ggs, 296 
3. Lord cannot cut down timber on co- 
pyhold, A mend Y. Ranger, 378 
All copyholders of common right have 
eſtovers, Afimon v. Ranger, 380 


CORONER. 


1. Inquifition taken before a corone 
returned to be nos certe credimus eff 
cauſam mortis, ill, for ſhould be certain, 
Anonymous, | 118 

2. Information againſt a coroner for tak- 
ing off a juryman after he was ſworn, 
Rex v. Stukel-y, 493 

3. The return of the inquiſition not be- 
ing filed was quaſhed, and may be ſet 
aſide for practice; if tere be a new 

inqueſt, it muſt be of thoſe who had 


view of the body, _— 4 


4. There cannot be a melius inquirendym 
where the inquiſition is Sirtute officity 
Rex v. Atrinſon, 496 

5. Indictment againſt coroner for prac- 

' tice to find a fels de ſe non compos; and 
Court ſtayed filing the inquiſition till 


iſſue on the indictment was tried, Rex 


v. Atrinſong | ibid, 


CORPORATION. 
See Brr-LAWS, ManDamus. 

1. Corporation may be diſſolved, but 
judgment of ſeizure no. proper judg- 
ment, for the king cannot have it him 
ſelf, Rex v. Mayor London, 18, 19 


2. By a ſurrender of liberties and privie 
leges the corporation is not diſſolved, 


Rex v. Mayor of London, 19 
3. If a corporation be made to a particu- 


lar purpoſe, and they deveſt themſelves 
of all right, ſo that the end of the in- 
ſtitution fails, the corporation is diſ- 
ſolved, | ibid. 
4. In caſe of an abbot and convent, acts 
done muſt be by the major part, and 
the abbot beſides ; for the abbot acts 
only cum affenſu of the major part 
but in caſe of maſter and ieliows of à 
college, the maſter is only part of the 
acting part, Anonymous, 232, 233 


5. A new charter granted in coniidera- 
tion of the ſurrender of an old one, 
which ſurrender was not enrolled, is 
void, Bully v. Palmer, "BHP 


6. Andif there beany perſons in the new 
one which were not in the old, any 
lav/'s made by them are void, ibid. 
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A TABLE OF PRINCIPAL MATTERS. 


7. One made capital burgeſs under the 5. If new trial be granted for irregularity, 
new charter was made mayor under the there ſhall be no coſts ; alter if on the 
old one; he ſhall be deemed a legal merits, Auonynicaus, 370 
mayor, being in poſſeſſion of the office, 6. No done where proceedings ſet aſide 
till contrary appear, and ſhould be acſt for irregularity, Anonymous, 435 
removed from being capital burgeſs, ; 
Piper v. Dennts, 253 7. Executor on nonſuit not to pay coſts is 

8. If by charter are obliged to e'etata On his ſuppoſed 1gnorance, Anonymous, 


particular day, nothing will excuſe the 8 6 449 
not doing it, Rex v. Borougs of Abing- 8 If notice of trial be countermanded, 
7 308 muſt pay coſts it has occaſiuned, Aro. 


3 
Nj OUS, — 00 


9. Seal of corporation put to a deed by 


a perſon who is not mayor does not | ; 3 
make it the deed of the corporation, COTTAGES AND IN MAT ES. 


Anonymous, 423 1. Cottages not to be ſuppreſſed by in- 
29. Corporation is not indiable, but the ditment, Rex wY e 55 406 

members of it, 4n:on;mors, 559 2. The ſtatute 31. Eliz. c. 7 repealed, 
11. By the charter of {zdovwer, the mayor | ibid, 

and major part of the corporation may : | 

turn out whom they pleaſe, and there COVE N A N T. | 

is no remedy, Rex c. Andover, 665 See ASSIGNMENT and BREACH». 


12. Maſter and brethren of an hoſpital 1+ Covenant will lie for a paſſage excepted 
may preient 2 brother to a benefice, mn a leaſe, that not being part of the 


b t the maſter, Ci London . thing demiſed, but de bers ; aliter if it 
Wood, | pe . pts had been part of the thing itſelf de. 


33. Corporation, as ſuch, have power to — e by a | e 
make bye-laws, without particular 2. Covenant will he for arrears of rent 
power given them, City of Lordon . due to a perſon in reverſion before his 
Nod, : 686 granting the reverſion over, Midgelays 


24. Mayor cannot ſue in his own court Lovelace, 1 45, 46 


for a penalty of a bye-law, City of z. Covenant that H. his heirs and aſſigns 
London v. Hood, 669 hall be paid a rent-charge free from 
| | taxes. Per three Judges againſt 

COSTS Hot r, It is a covenant which {hall 
F charge the land, and runs along with it, 


1. Officer ſued for levying taxes _ have Brewſter v. Kiagel, 165, 167. 171 
treble coſts, I illet v. Tiddy, 6 4. Covenant againit the adminiſtrator of 


2. Suit for a penalty of for:y ſhillings ow an affignee of a term, on covenant to 
a bye-law, being for a ſum certain, repair for breach in his own tie, 
ſhall have coſts ; /e fer Hor, that is Keeling v. Morrice, * 
where it is brought by the party griev- 5. Such a covenant runs with the land, 
ed ; aliter where brought by a common and binds the poſſeſſor without the word 
informer, Cutiers Company v. Bubin, aſſigns, Os ib1d,- 

pg 40, 47 6. Covenant to build and repair does not 

z. Where judgment is for the defendant bind aſſignee, unleſs named, being for 
cn demurrer, in 2 plea in abatement, a new thing, Ancaymaus, 334 
mall not hape colts, as the plaintiff 9, Covenant to convey all his right, no 
would not have bad them had the judg- plea to ſay he had none, Anonymous, 
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A TABLE OF PRINCIPAL MATTERS. 


and covenantor ought to give notice 
what ſort of conveyance he intends, 
Steer v. Shaltcroft, 400, 401 
9. But if it be to convey, and covenantee 
covenants to be at the charge, he muſt 
convey at his peril, Steer v. Shalecroft, 

| 400 

10. Covenant to convey before a certain 
day, he ſhould give notice, aliter if on 
a day certain, Steer v. Shalecroft, 401 


COUNTIES PALATINE. 


See PALATINE CounTIES, 


COURTS AND INFERIOR JURIS- 
8 DICTIONS. . 
Sze FRANCHISE. 

1. Leet may by preſcription be held at 
diferent times than a month after 
Eafter or Michaelmas, and need not 
ſhew by what authority held, Rex v. 
Githert, 4 


2. Judgment in inferior court muſt be 
per ſeneſchallum hic in curia, elſe ill, 
Fijher v. Baſton, 16 

3. Diftringas is the execution of a judg- 
ment in a court ba On, and not a /evar:, 
unleſs by particular cuſtom, Shephare 
wv. Taylor, : 124 


4. A writ de executione judicii is the legal. 


remedy to compel the execution of a 
judgment ia an inferior court, and not 
a mandamus, Wilkins v. Mitchell, 196 


3. Action brought in inferior court no 
plea in bar to action brought in ſupe- 
rior court for the ſame cauſe, Brinſby 
. Gold, | 204 


6. The huſtings is the county court in 
Tondon, Anonymous, 320 


7. Wherever a court has power either to 


fine or impriſon, it is a court of record, 
Dr. Grenwille's Caſe, 388 


8. Where power is given to hear and de- 


termine, the matter is not traverſable, 
5 ibid. 

9. On removal of replevin out of inferior 
court into B. R. by certiorari, the de- 
claration cannot be altered, Anonymous, 


453 


10. In courts inferior no diminution cat 
be alledged, Lancafter v. Lovelace, 
530 

11. In ſuit in inferior court, muſt alledge 
the contract was within the juriſdiction, 
Stedman v. Robinfon, 598 


12. May be amerced in a leet for a pub- 
lic, but not for a private nuſance, ibid. 


13. Appearance in inferior court to be 


enforced by reaſonable diſtreſs, Anony- 


mous, | . 610 


CUSTOMS. 


On ſerving apprenticeſhip in the town of 
Dartmouth, he is not thereby entitled 
to his freedom, {:caymous, 336 


CUSTOMS OF COPYHOLD 
MANORS. 
Fee CopY HOLD. 

See alſo ByE-Laws, CorPoRATION, 
Loxbon, and UnivERSITIES. 
CUSTOS ROTULORUM. 

See. OFzx1ces. 


D. 


DAMAGES. 


1. Where jury is not charged with en- 
quiry of damages, may be ſapplied by 
writ of enquiry, Herbert v. Walters, 

| | . 

2. Where no attaint lies, an omiſſion may 
be ſupplied by writ of enquiry, Herbert 
v. Walters, ibid, 

3- Where entire damages are given, and 
no damages could be given for part, 
all ſhall be ſuppoſed given for the reſt, 
Ne v. Cole, © I27 

4. Where entire damages are piven for 


what appears to be impofnble, ill, 
Prince v. Melton, | 131 


5. Writ of enquiry on trover for wood 
was ſet aſide, for ſheriff not receiving 
evidence of the value, Earl of Kent u. 

altere, 317 
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6, In actions where there are mutual 
debts, one cannot be ſet againſt the 
other in mitigation of damages, M 
S. Dalmanſer, 408 

7. If writ of enquiry be not executed 
within a year, muſt be ire facias, 
flow d. Aon, 500 


8. On nuſance, conſ-quential damages 


may be given in evidence, for there the 


git of the action is the damage, but not 


ſo in treſpaſs, for there it is one conti- 
nued at, Haulea Caſe, 519 
9. In writs of enquiry, the jury ſets their 
hands and feals to verdict, reid. 
10. Whether cod deliverance be 2 
ſuperſedeas to wiit of enquiry in reple- 
vin, Pratt v. Rutl:rs, 546 
11. Judge of 1 ris only aſſiſtant in 
writ of enquiry, Aaonymeus, 610 


DAY, DATE axv DELIVERY. 
See TEAM TAE. 
1. Date of a bord is the delivery of it, 
Pall v. Benſon, 204. 651 
2. Promiſe to pay money a twelve- 
month from the day of the date; it is 
due that day twelve-month, Far/barv 
. Harris, | <= WE 


3. If Geclares that Cefendant ſuch a day 


conce/fit ſe teneri by bond, bond (hall be 
| ſuppoſed to be then delivered, what- 
ever the date be, Lane v. Greer, 651 


. 
See EXECUTORS. 


2. Rent dne on an expired parol leaſe, is 
of equa! degree with debt due on a 


bond, Gedfrey v. Newton, SS 


2. Debt with averment in declaration 
differs from the condition of a bond, 
for the plaintiff in tne action muſt fully 
intitle himſelf; but the condition of a 
bond goes only in defeazance, and 
muſt come on the part of the defend- 
ant, St. Ledger v. Pope, 81 


3. Debt lies againſt ſheriff for the re- 
ward given by act of parliament on 
convittion of clippers and coiners, 
Bignel v. Regers, 310 


DECLARATION. 
1. If a declaration be good in part, and 


bad 1n part, it is good for what is well 


declared; but if writ of enquiry is ex- 
ecuted for the whole, or entire da- 
mages given, judgment may be ſtaid, 
Anonymous, | 
2. Rent due the twenty-third of S-jrem. 
| ber declared for as due at Michaelmn; 
il: Had been good to bave declared 
for rent aretro at Michaelmat, Smith u. 
Bromiey, | 5 
3. Action, for practiſing phy ſic without 
licenſe, laid at WWefminfter in county 
of Midaleſex, not ſaying within ſeven 
miles of Leaaen, ill, Collzge of Phy. 
ſicians d. Batt, 10 
4. A declaration in treſpaſs warting ws 
et armis, is ill; for ir would alter the 
judgment from capiatur to miſericordia, 
Anonymous, OE | 25 
$5. Declaration for more rent than ap- 
pears to be due; on releaſe of (he 
overplus may have judgment for the 
reſidue, Toxaits v. Aſhfeld, 93 


6. If an act of parliament increaſe 2 


penalty, or deprive a man of a bene- 


ht he had before ©» common law, muſt 
fhew to be within it, elſe a concluſion 
ecnira ſormam //atuti is ill; bat if there 
be no act of parliament, it is only ſur- 
pluſage: and where ſome things are 
within the act, and ſome not, as to 
thoſe not within it, it 18 only ſurplulage, 
Bennett v. Talbeys, 122 


7. If declaration is not delivered by the 
Jaſit day oi the ſecond Term, the de- 


fendant is nat obliged to accept a de- 


claration, bat may fign a a proſ. 
Barnes v. Geering, 217 


8. If declaration be delivered the day 
before the laſt day of the Term, the 
de fendant has two days in the follow- 
ing Term to anſwer, Anonymous, 231 


DEEDS any CHARTERS. 
See OBLIGATION and RELEASE. 


DEER-STEALING. 


Sce INDICTMENT. 


 _ DEFEA- 


DEF EAS ANC E. 


See RELEASES, 


DEFENCE. 
See alſo Ptras, Oc. 
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rejected, ſhe marries another perſon ; 


over. Suæœr. bertyw. Lord Faullland, 


decreed this was a condition precedent 
to the veſting the eſtate z which not 
being complied with, the eſtate to go 


182 


ancient demeſne pleaded, but does not 4. Deviſe to the firſt iſſue male of 4. 


make a defence; if this plea be ac- 
cepted it is good, elſe not, Ferrers v. 
Miller, | 21, 22 


DEMAND. 
See REQUEST. 


DEMURRER. 


See VERDICT. 


DEPARTURE. 


1. Defendant pleads conditions perform- 
ed, plaintiff ſets forth the covenants, 
and aſſigns breach; defendant rejoins 
that he paid ſo much in money, and ſo 
much in taxes; this is a departure, 
Count Anan v. Criſp, 54, 55 

2. The preciſe day in caſe is not mate- 
rial ; and if the defendant forces the 
plaintiff to vary from it, it is no de- 
parture, Hoard v. Tenniſon, 92 


DEPUTY. 
See AUTHORITY. 


DBV M 
Sce Exgabrox. 


DEVIS E. 

1. Deviſe of a term to A. and the heirs 
of his body; and if he dies without 
iſſue, living B. it is good to B. Lamb 
v. Archer, 44 

2. Deviſe for fifty years to J. if A. 


| ſhould ſo long live; and after to the 


heirs male of A. and for default of ſuch 
iſſue, to B. in tail; the remainder to 
the heirs male of A. is void, there being 
no treehold to ſupport it; and the re- 
mainder to B. takes effect preſently, 
Gooaright v. Corniſh, 52 
3. Deviſe to A. in caſe that within three 
years ſhe marrtes with B. and if not 
deviſe over; propoſals were made and 


«” 


(4. having none at that time) is void, 
Hilliard v. Gennings, W 


5. Deviſe to A. for eleven years; Iten, 


] give to the firſt iſſue male of B. and 
« his heirs of his body; and for default 
« of ſuch iſſue, to the firſt iſſue of C.“ 
B. had not iſſue at the time, C. had; 
the deviſe to the firſt iſſue of B. is not 
good by way of remainder, there being 
no freehold to ſupport it, Scatter good 
Ve. £dze, 283, 284 


6. Nor as an executory deviſe, it being 


per verba de prejenti, and not by way 
of remainder, Scattergoed ⁊. Edge, 
284 


7. Deviſe to one for life who is Incapa- 


ble, remainder over, he in remainder 
takes preſently, Scattergood v. Eages 
: 285 


8. One ſeiſed of two houſes deviſes one 


of them to A. and her heirs, ſhe pay- 
ing his legacies, in caſe his goods and 
chattels were not ſufficient ; and if ſhe 
did not make proviſion for the pay- 
ment of them in her life-time, the le- 
gatee might ſell the ſame, and all the 
«« overplus of my eſtate to be at A.“ 
ve diſpcſal,” and made her executrix; 
the ſecond houſe does not paſs, Shu 


D. Bull, 592, 593 


. Words which of themſelves would diſ- 


inherit an heir at Jaw, if joined with 
others which make them leſs forcible, 
ſhall not, Shaw v. Bull, 594 


DIOCESE. 


See ADMINISTRATIONS, BisHOPs, Sc. 


DISCONTINUANCE oz ACTIONS, 


PROCESS, &c. 
See CONTINUANCE., 


DISSENTERS. 


See Caurcn of ENOLAN DU and Unt- 


VERSITIES, 


DISTRESS. 


OY 


2 — 
A _ n ny 


9 


o »„- hr=s Wn: AR ET CEEELEDY aa woe s 
r 


22328 


. 
ä — q R — - 700" * . 54 Poe "_ : n 0 8 * , . * —— 1 » * a 
R rr * FEE tes eb ts WW * YG As r . N * 2 N Denn . OI Tr — | 
Zia; om K we 4 4 n EEG me TIN a Ea, eee eee * 5 1h NG ic 46 8 44 at * is 22 WER Ki 2 af Dee F r off» oy K 2 2 pts 
_ if LA 4+ 4 - „5 


22 
— 


DISTRESS. 


1. Diſtreſs taken by the bailiff of the 
hundred of A. in the hundreds of A. 


and B. being contiguous ; the bailiff 
ot A. fells in the hundr<d of B. hav- 


ing given ivtice ; it is good being an 


entire difirefs, which cannot be ſever- 
ed, Walker v. RumbalZ, 76 
2. And perſonal notice anſwers the in- 
tent of the act; and is more than it 
requires, ibid. 


2. The goods of a ſhip may be diftrain- 


ed for the pori- duties of goods ſhipped 


on board it, Fen#e7ine v. Eoden, 2:6 


4. If diſtreſs for damage fraſaut die I: 
pound, or eſcape, he canaot retake it; 


dut if had been for tent, may diſtrain 


de novo, An um., 397 
Appearance in inferior courts, to be 
enforced by reaſonable diſtreſs, Ano- 
Rymaous, 8 | 510 
6. Which if reſcued, ſteward may im- 
poſe a fine, 8 ibid. 
7. Officer cannot for ſuch a fice break a 
houſe, | ibid. 
8. If diftreſs eſcape out of pound, can- 
not bring treſpaſs, unleis it appears it 
was without default, Faſper v. Ed- 
<vards, - | 658 
9. If cattle diſtrained be put in pound 
overt and die, action may be brought, 
or diſtteſs de novo, Yaſpor v. Edwards, 


652 


10. So if flole out of it, ibid. 
11. As long as diſtreſs is detained, it is 
a bar in treſpaſs, a per v. taxwards, 
12. Diftreſs is not obliged to be put in 
common pound, but pound overt, 
Vapor v. Eduards, 64 
13. The pound is the pound of the diſ- 
trainer, though in another man's ſoil; 
which if broke, parco fracto lies, ibid. 


14. Diſtrainer muſt take care to keep 
the pound, | OO oid. 
15. If cattle: diftrained eſcape out of 

pound overt without diſtrainer's fault, 


_ treipaſs revives, 4 er v. Edwards, 
. | 605 


3. Tf tenant ſuffer judgment to go 
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DISTRIBUTION. 
See OccuPAN r. 


1. No diſtribution in collaterals bevond 
brothers and ſiſters children of the in. 
teſtate, Pet v. Pet, 409, 410 

2. Spiritual court can never inforce dif. 
tribution, unleſs there be no will; or 
a will direQting it; chancery ſome- 
times does, Anonymous, | 566 

3. Niece not intitled to diſtribut on with 
grandmother, Blacibcrough v. Dayies, 

h 619 
| DOWER 

1. Feme rot to be endowed of caput b. 
roniæ, that is really ſo; but of a ca- 
pital meſſuage the ſhall, Gerrard v. 
Gerrard, 5 5 * 

2. Elopement being pleaded in bar of 
dower, feme 1eplies, that her huſband 
ſold her to the adulterer, ill, Coot d. 
Berty, i 277 


N 
EI ECTM ENT. 
1. Ejecment on a demiſe by a corpora- 
tion aggregate was not ſet forth to be 
by deed, yet good; for the demiſe is 
confeſſed to be good, by confefling 
leaſe, entry and ouſter, Anonymous, 
5 „ 
2. Ejectment brought on a demiſe ſubſe- 
quent; the bringing of the jectment 
not amendable, Faleten v. A arberton, 
125 


againſt nim, without acquainting his 
landlord, the Court on motion will not 
ſaffer execution to be taken out, till 
the right be tried, Anonymous, 211 
4. Service on a perſon who had the keys 
of the houſe, not good, Anonymous, 
5 | | 313 

5. If ſoit be vexatious, the Court will 
not grant trial at bar in ejectment, 
without naming a ſufficient plaintiff, 
Szerwin v. Clarges, 313 


6. A 
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6. A perſon who had judgment in eject- 
ment, may bring debt or diftreſs for 
rent, notwithſtanding a writ of error, 
and might haveentered without a writ 
of execution; only executions by writ 
are ſuſpended by writ of error, Bad- 
ger v. Field, | 3098 
7. Ihe Court will not make a rule to name 
a good leſior in ejectment, without non- 
ſult or verdict, Anonymous, 
8. A ſudge of ai prius may record a re- 
traæit againſt one, and proceed againſt 
the others, Gree v. Rolle, 652 
9. If one of the defendants die, ſuggeſ- 


tion may be of it, and proceed againſt 


653- 


the other, Gree v. Rolle, 


10. In ejectment cannot be nonſuited as 
to one, and proceed againſt the other, 
Gree v. Role, 650 


11. If one defendant will not appear, or 
confeſs leale, entry and ouſter, he ſhall 
' be acquitted ; and plaintiff may pro- 
ceed againſt the others, ibid. 
12. And judgment on the Judge's certi- 
fcate, ſhall be againf the caival eje c- 
tor, for ſo much as was in the hands 


of him who would not appear, or con- - 
ibid. 


feſs leaſe, &c. | 
1j. Ejectment will lie for one tenant in 
"common againſt another for an actual 


ouſter, Gree v. Rolle, 657 


' ELECTION or ACTIONS, - 
See ACTIONS. . 


ELA GIT. 


See RE cod NIZAN CE. 


ENTRY FORCIBLE. 


1, On forcible entry, a reſtitution made 
2*ter three years ſet aſide, Rex v. Har- 
ris, 268 

2. What eſtate party had ſhould appear, 
Rex v. Dorney, 417 


3. If inquiſition be quaſhed, reſtitution 
is not of courſe, Anonymous, 423 


4. On conviction of forcible entry, the 
Juſtices are upon view to remove it, 


and commit the offender ; but cannot 


a 


445 


award reſtitution without inquiſition, 
Anonymous, 495 


5. The record of commitment ſhould be 
in the preſent tenſe, elſe ill, Rex v. 
Broon, 516 


ERROR. 


1. Where two defendants join in plead- 
ing, and one dies after the wenrre fa- 
cias, judgment ſhould be prayed 
againſt the living one only, elſe it is 
error, /7oolbridge v. Cloberry, 1 


2. An infant in replevin joined with 
others, appeared by attorney; this not 
aſſignable for error, becauſe might 
have been pleaded in abatement, Cone 
b. Bowles, | 1.3 


3. Writ of error muſt be of a common 
return, elſe ill; where the writ of er- 
ror is #bicungue, the ſcire facias ought 
to be on a common day, Anonymous, 5 


4. No writ of error lies in the exchequer 
chamber on a /ire Facias, on a judg- 
ment affirmed there, Hartop d., Halt, 

| 105 


5. On writ of error out of county pala- 
tine of Che/ter, the plaintiff in error 
delayed to bring in the record ; on a 
certificate from the king's bench of- 
fice, that the record is not come, the 
chancery will grant execution of courſe, 
 Hodgejon v. Seg rade, 127 


6. Where there are two plaintiffs in er- 


ror, and one dies, the death muſt be 
ſuggeſted on the roll before execution 
can be taken oat, Benneyer v. Brace, 

| fu 130 


7. Error brought on judgment in eject- 


ment, pending which, treſpaſs will lie 
for the mean profits, Dornford u. Ellys, 
| 138 


8. Death of one plaintiff in error does 


not abate the writ, Wicker and Feat v. 
Cramer, - 240 


9. Want of original aſſigned for error, 


an original of another Term, and no 
continuance, is no original, Jenniſon 
v. Ellis, ä 320 


10. Error of a judgment in a recogni- 
Zance on a ſcire facias, was ſuper jus 
A aa dicium; 
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dicium; ſhould have been per recog - 


71 


ITY) 


nitionem, ucus mous, 


11. Action lad in one county, and cri- 
ginal ſued out in another, is eros, 
= 7d. 

2. Error will not lie to a new created 
juriſdiction, which proceeds by me- 
thods different from common law, but 
certiarari, Grenwiile Ve College of Phy- 
Acians, 390 
13. A perſon was burnt in the hand for 
felony : that there was no judgment of 
attainder, ſo error would not lie, but 
certiorari, | ibid, 
14. Perſon who has judgment in ejeR- 
ment, may bring debt for rent or diſ- 


train, notwiihſtandins writ of error 


pending, Badger v. Floid, 398 
15. Executions by writ only are * 
12044]. 


ed by writ of error, 


16. On award of reſtitution on reverfal 


of attainder, /cire facias ſhould go to 
the terre-tenants, elle will be error, 


Dillon v. Walceo, 407 


17. If plaintiff dies, pending a writ of 


error, and execution be taken out 


without acquainting the Court with it, 


it will be ſet aſide for irregularity, 

Anonymous, „„ 

18. Ia debt, if the original be recited to 

be attach. inſtead of /ummonitus, it is 

not error, being only recital, Ausnymous, 

| $15 

19. Writ of error varying from the pla- 

» * 

cita, does not remove the record; and 

execution may be ſued notwithſtand- 

ing {ach writ, Anonymous, 523 

20. To make caplat returnable the ſame 

day ſummons is returnable, is error, 

N 1c. 

21. Releaſe of errors ſets irregular judg- 
ment right, Ancnymous, x 5⁵ 

22. Wr of error cannot be diſconti- 

nued without leave of the Court; and 


if error be not aſſigned, judgment will 


be affirmed, Lewing v. Calury, 561 


23. After capias returned againſt the 


principal, may proceed againſt the bail 


on the recognizance, notwithſtanding a 
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writ of error; for that is no ſußerſedea; 
of the recogaizance, Dundce v. Petty, 

| 507 

24. Phꝛintiff in error cannot move to 
quaſh his writ of error before ercor af. 
1gned, Anonymous, | 602 
25. Writ of error ad prox. Fonem par. 
liament?; and before that time it was 

_ Giffulved, and day fixed for the meet- 
ing of another, whether ier E of 
execution, Peters v. Benning, 604 
25. If a Term intervene between proro- 
gation, execution may be tucd, by the 
opinion of Hale and Keeling, Peter: d. 
Benning, 605 


27. If writ of error be left with the lords, 


and a prorogation comes, it is a /uper- 
Jecens; but the writ of error is not 
diſcontinued, 15d. 


28. Error aſigned, that it was a bond 
taken cclere cli for appearance, and 
not ſaid it was taken by name of ſhe- 
riff; cannot be aſſigned for error, but 
ſtatute ſhould have been pleaded, 


Jones v. Saweetapple, | 634 
29. Double error in fact afigned, is ill, 
Gibbs S. Walkley, 650 
ESCAPE. 


1. No good plea in debt, that the party 
was taken on freſh purſuit the day bill 
filed, the action being once attached, 
Ball v. Briggs, 31 

2. If perſon in priſon on a corvictio 
for a miſdemeanor eſcape, and is re- 
taken be fore indictment found 2gainf 


the gaoler for the eſcape, he ought no: 


to be troubled for the eſcape, Rex c. 
Fell, | | 227 
3 If ſheriff ſuffer one in execution to 
eſcape, the plaintiff has his election to 
ſue the ſheriff or defendant ; but he 
cannot have a capias without a /cire ra- 
cias, Anon;mous, | 250 
4. By a reddidit ſ before a Judge the 
bail is diſcharged ; but marſhal not 
chargeable for eſcape till notice cf the 
committitur, Watſon v. Sutton, 583 


5. See alſo Ancnynous; 634, 035 


ESTATES: 
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ESTATES 


See DEvisks, DiscorTINUANCES, 
FI NES, RECOVERIES. 


S 


In civil actions the recoznizance is en- 
tered into by the bail only, and is 
therefore no eſtoppel to a defendant's 
peerage, Nobert v. Villars, 217 


ESTRAY $ 
See WAIFs. 
ESTREATS. 
See Fines and AMERCIAMENTS, 
EVIDENCE 


See WITNESS. 


. On preſentment for not repairing a 
highway, nothing can be given in evi- 


dence, but that it is repaired ; if 


pleaded they ought not to repair, mult 
ſhew who ſhould, Rex v. Horn/ey, 13 


2. Where an original is evidence, the 
copy of it is, Caſe of the AManor of 
Bray, 3 | ; 24 

3. A perſon claiming by the cuſtom no 

good evidence; but a tenant of a ma- 

nor, who does not claim it, is, 264d, 


4. Similitude of hands not ſufficient for 
an original foundation of attainder, 
though good circumſtantial evidence, 
Rex v. Croſby, 72 

g. Camden*s Britannia to prove a parti- 
cular cuſtom, in evidence, refuſed as 
to the general hiſtory of the kingdom, 
which cannot otherwiſe be proved, had 
been good evidence, Stayner v. Dro:?- 
wich, 85 

6. Probate of a will undeniable proof of 
it, Rex v. Rains, 136 

7. Printed proclamation, or printed act 
of parliament, though private, if con- 
cerns a whole county, good evidence, 
though not compared with the record. 
Dupays v. Shepherd, 215, 216 

8. Anſwer in chancery, filed in the Six- 


Clerks office, is good evidence, Ano- 


ny nous, 231 


9. Evidence ſworn before coroner on n- 
dictment, cannot be read on trial, un- 
leſs the witneſſes cannot be had, Rex 
v. Kirk and Cage, 305 


10. Judge's hand to his certificate of 
the conviction of a malefactor to be 
proved, Bignoll v. Rogers, 310 

11. Verdict in a civil cauſe may be given 
in evidence in a criminal cauſe; but 
not vice ver/a ; and new trial in a civil 
cauſe, which may be evidence in a 
criminal cauſe, ſeldom granted, Ri- 
chard/cn v. Williams, 319 

12. A priſoner who had given a bond 
for his being a true priſoner, admitted 
a witneſs to prove a voluntary eſcape, 


Rex v. Warden of Fleet, 338 


13. Conviction of battery at the ſuit of 
the king, cannot be given in evidence 
iu treſpaſs on the ſame battery, Rex v. 
Warden of Fleet, 339 


14. No record of conviction or verdict 
can be given in evidence, but ſuch as 
both parties might have produced, 

h | 5 ibid, 

15, Legacy charged on land by will, the 
probate of the will given in evidence, 
and poſitive proof of death of two of 
the witneſſes, and circumſtantial proof 
of the death of the third admitted, at 
the diſtance of fifteen years, Anony- 
mous, 342 


16. What would not be evidence for one, 
cannot be produced for the other, 
Clarges v. Sherwin, 343 


17. Cohabiting with a woman, and own- 
ing her for his wife, good evidence to 
charge the man, Car v. King, 372 


18. On avowry for rent-charge deviſed, 
as he was not intitled to the will, he 
produced the ordinary's regiſter of the 
will and former payments ; good evi- 
dence, Anonymous, 275 


19. Treſpaſs, and getting his wife with 
child ; the declaration cf the woman 
no evidence, Adams v. Arnold, ibid. 


20. Trial at bar concerning the right of 
members of a corporation, the town- 
clerk ordered to attend with the char- 
ter, being only to try the right; 
though in ſtrictneſs not intitled to it, 

Aa 2 becauſe 


7 
4 


R 
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| 394 
21. If tenant claim by copv. lord is only 
ordered to let them be ſeen, but net 
to bring them into court, Cutts. Caſe, 
| | 394- 49} 
22. Charters never compelled to be 

brought into court when copies may 

be had at the Rolls, Auonymcus, 414 
23. Wherever original is evidence, copy 

is, Weſt v. Clamberlain, 494 


24. A manowning a deed under his hand, 


is good evidence, Dillon v. Crawley, 


oo 

5. Evidence of a perſon's hand proved 
to be beyond ſea, allowed in indeb:ra- 
tus aſſumpfit, Key v. Gordon, 521 
26. No evidence can be given of what 
was done at a former trial, till pro- 


ceedings there be proved, Anonymous, 
5 555 
27. See alſo Anonymous, 565. 


28. To maintain action for a dog's biting 
another, it muſt be proved he knew 
his dog uſed to bite; and one inſtance 

is ſufficient, Anonymous, 555 

29. 4. being indebted to B. gives him a 
note in a feigned name, which note 
was run away with; A. pays B. the 
money, action is brought againſt . 
on the note, B. is no evidence to prove 
the note run away with, Anonymus, 

504, 595 

30. Diſcourſe of a wife was given in evi- 
dence for defendant, on aciion brought 
by baron for debt due to the wife as a 
ſeparate dealer, 4nonynmszs, 566 


31. Copy of charter under the great ſeal 
no evidence, Anonymoas, 57 

32. Witneſſes hands admitted to be prov- 
ed, if proved are dead, beyond ſea, or 
cannot be found after ſtricteit enquiry, 
Anonymous, 507 


ION. 

1. Where a thing paſſes by general 
words, it may be well excepted out of 
it by particular words, Cudiip v. Run- 
gall, | 14 


PAL MATTERS, 


S 
p Rp 4A 


10. 
tion, and Covenant will lie, 52 


Fg 
£48 


. 
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EXCHANGE. 
See BILLS OF ExcHAN GR. 


E XC HE QUE R. 


See PRIVILEGE OF PLACE. 


1. No writ of error lies in the exchequer 
chamber, on a ere facias taken out on 
a judgment affirmed there, Hartep v. 
Holt, ; 105 


2. If judgment given in B. R. for de- 
fendant be reverſed in exchequer 
chamber, an iaterlocutory judgment 
ue querens recuperet, mult be given 
there, and B. R. award the writ of en- 
quiry of damages, Aucnymous, 153 


EX COMMUNICATION ax Ex. 
COMMUNICATO CAPIEND®. 


1. On the 23d of Eliz. for not coming to 
church, it is no plea, that he was ex- 
communicate, being his own default, 
Rex vc. Larawoed, 69 


2. Proceſs for excommunication may be 
lerved on Sunday, notwithſtanding 
29. Car. 2. Brookbant wv. Allanſen, 275 

LO The writ of cxcommunicato capiencd | 
need not ſpecify the cauſe ſpecially, 


but ſhould appear on the /gnijicar'!, 
Rex v. Fowler, | 418 
4. Excommunicato ca*rendo for non-pay- 
ment ol coſts in qucdam niger io educa- 
tionis puercrum, without licence, ill, 
Rex v. Hill. | $17 


5. The cauſe of excommunication ougbt 
to be certainly fer forth, Rex v. Hill, 

| | EG 

6. Before the ſtatute, if the cauſe return- 
ed was inſuthcient, ſhould go into 
chancery for a ſuperſedeas; but that 
cannot be done now, the writ is re- 
turnable in B. R. where, if it be wrong, 

it muſt be quaſhed, Rex ov, Zii/, 519 


7. Excommunication pleaded in abate- 
ment muſt only be gzoz/4ue ; for on ab- 
| ſolution 
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ſolution ſhall have re- ſummons, Yar- 
r v. Green, 5 5 80 


E XE CUT ORS. 
Sce DEBT. | 


1. Where orily part of the executors ap 
pear and plead, judgment mult be had 
againſt all; but execution de bonis pro- 

priis only againſt thoſe who appear, 
Anonymous, | 10 

2. Submiſſion to award by executors is a 

 devaſtawit, Anonymous, 11 


3. Pleading fix judgments confeſſes aſſets 


for above five; and in replication 
ſhould not conclude to the country, 
but +:c parat. oft werificare, Agton ve 
Sherman, 153.154 
4. Money due on bond is of equal de- 
gree with money due for rent, whetner 
on leaſe or parol ; and payment of one 
is good plea in bar of the other, but 
not that ſo much ĩs due on that account, 
Cage v. Acton, | 291 


5. Though a ſtatute be of higher nature, 
it is no dewajiatit to pay a bond be- 
fore it, becauie not due till broke, 
Cage v. Acton, 8 ibid. 
6. Suit may be againſt one both as heir 
and executor, Anonymous, » 328 


7. If executor ſuffer judgment to go 
- againit him by default, it is an ad- 
miſſion of aſſe:s; and the ſheriff may 
on the fieri facias return a dedaſflawit, 
Rack v. Sheriff of Salijbury, 411 
8. Reaſon hy executor on nonſuit is 
not to pay colts, is his being ſuppoſed 
ignorant, Anonymous, 440 


g. If rightful executor bring treſpaſs 
againſt tert executor, be may give 
evidence of payment of rightful debts 
in mitigation of damages; yet the 
right of action and verdict ſhall be a- 
gainſt him, Anonymous, 441 


10. If tort executor pay debts with the 
goods, the rightful executor ſhall not 
avoid the payment, though may main- 
tain trover againſt the tert executor ; 


but ſhall only recover in damages 


what he has miſapplied, Parkerv. Kett, 
| 5 471 


11. Executor muſt plead all the judgments 
in force againit him, elſe ſhall never 
have advantage of them, Arfeeld d. 
Parker, | 496 


12. If executor plead a judgment gene- 
rally, be confeſſes aſſerts for fo much, 


and cannot after ſay he has aſſets to a 


leſs value, Parker v. Arfjeld, 527 


13. If executor plead judgment ill, or it 
be found, on iſſue joined, kept on foot 


by fraud, he has confeiled aſſets for it, 


ibid, 

14. If on judgments pleaded plaintiff prays 
judgment when aſſets come, he ſhall 
not be chargeable till thoſe are paid, 
though had not money to do it at time 
of plea, 528 


15. If iſfue be taken on the fraud which is 
found, but not found to have aſſets for 
the whole ſum, it ſhall not be intend- 
ed there was more than confeſſed, bid, 


16, It ſeems if executor do not bring 
action within fix years, it will be de- 
va//avit, Hayward v. Kinſey, 573 

17. If inteſtate die within fix years after 
action brought, and executor has time 
within ſix years, and does not purſue 
it, ſtatute will incur, ibid. 


18. Ia pleading want of aſſets, the time 
muſt be ſet forth, Ingram v. Foot, 611 


19. If executor plead a recognizance, he 
muſt ſet it forth; but of a judgment 
need only ſay in ſuch a court of Weft- 
min/icr it was had againſt him; but if 
in inferior court, muſt give it juriſdic- 
tion, and ſay zaliter procęſſum fuit, 
Ingram v. Foot, | 613 

20. Covenant to ſerve A. and his aſſigns 
for eight years ; executor may bring 
covenant, averring he uſed the ſame 
trade, Fack/on v. Bridge, 650 


EXECUTION 
See RECOGNIZANCE. 


1. Death of one of the plaintiffs in error 
muſt be ſuggeited on the roll before 
execution can be taken out, Bennozer 
. Brace, : 130 


2, The firſt fer? facias delivered to the 
ſheriff ſhould be firſt executed ; but if he 
A aa 3 | executes 


i 
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ce \ 
* 
1 
— 4 


. 


A TABLE OF PRINCIPAL MATTERS, 


exautes one delivered afterwards firſt, 
the execution is good, and the party 
muſt have his remedy againſt the 
ſheriff, Smalicomb v. Buckingham, c. 

| | | | 146 
3. On a levari facias the cattle ofa ſtranger 
levant and conchant on the land may 
be taken; for the writ is to levy 4 
exitibas terre, Britton v. Cole, 175.177 
4. But on Feri facias 1t is to take the goods, 
on extend: facias it 15 to t:ke the lands 
debitoris, Britton v. Cole, 177 


5 On judgment afirmed in B. R. on writ 


of error out of Trelaud, a writ iſſues, 
reci ing all the proce dings directed to 
the C. J of 3. R. in Irelend; ard 
there execution 15 to be ſued out, Coot 
v. Lynch, | 220 
6. On ep the ſheriff has no power to 
receive the money, only to execute the 
writ, Anonymous, 230 
7. Defendant in eſectment died between 
the firſt day of aſſizes and verdict; judg- 
ment is well entered notwichſtanding, 
Rebertjon v. Mir, 241 
8. Writ of execution teſted in Vacation not 
amended, Jobſten v. Naylor 247 


9. 4. in execution at the ſoit of B. charged 
in an action by C. who obtains judg- 


ment, he muſt be charged in execu- 


313 


10. If execution be taken out within. the 


tion by commi:titur, Anonymous, 


year, and th- writ not returned, it may 


be continued by entry vicecomes ach miſit 
bree, without /cire facias, Anonymous, 

| | 377 

11. Sheriff cannot rece ve money on cap. 
ad ſatisfaciendum, Anonymous, 385 
12. Goods taken by lex ari cannot be de- 
livered in execution, Hola v. Eunter, 
497 


13. Whether the ſain g out writ of error, 


or the notice of it, be the uperſedeas, 
Deere. Sparamay v. Rogers, 501 


14. Writs of execution need no continu- 
ance, Walter D. Humfrey, 505 
15. On debt on judgmest, defendant 
pleads he was taken in execution, gcod 
plea, without averring the execution 
continues; for it there was eſcape, that 


* 


ſhould be ſhewed of the other fide, 
Redmond v. Fojeph, 541 
16. Execution is good before return, but is 
not of record till then, ibid, 
17. Render of principal in diſcharge of 
bail, is not a commiltitur till entered, 
Anonymous, | 559 


EXPOSITION or WORDS, 


Tunuenda may explain a thing which was 
certainly expreſſed before, elſe not, 
Rex v. Grief pe, 139 


. 
See RE cod NIZARNS CE. 


NS HM ENT. 


1. A promiſe cannot be extinguiſhed by 


a bill under hand alone, becauſe of no 
higher nature, Stayner v. Baker, 86 
2. A bond given before marriage to the 
intended ite, conditioned to leave 
her worth ſo much, i- not extinguiſhed 
by the marriage, Cage v. Aon, 288 


EXTORTION. 
See UsURY-. 


F. 


FOR. 
Cee Mex chAN TSA. 


FAIRS, MARKETS, TOLLS, Ax n 
MARKET OVER T. 3 

1. In trover for goods, plea that bought 
them in market overt; muſt prove the 
ſale, and that it was at convenient 
time, Burch v. Scory, 309 


2. A fale of goods in a ſhop out of Len- 


don, docs not alter the property; and 
even there, if the felon be convicted 
on the owner's evidence, the property 
is not altered, Anonymous, 521 


FER. | 
1. A commiſhoner on a commiſſion to 
examine wiineTes, is intitled to tees, 
Stoc aue v. Colliſon, | 9 
: 2, NC 


2. No fees are due for chriſtening er bu- 
rial at common law, and if any by ine 
canon law, lay men are not thereby af- 
fected; they can only be due by cuſ- 
tom, Burdeaux ve Dr. Lancaſter, 171, 

„ 172 

3. A Regifter cannot ſue in the ſpiritual 
court for his fees, Ballard v. Gerrard, 
RT 608 

. No Court has power to ſettle fees, 
Ballard u. Gerrard, 609 

g. Are to be ſettled on a guantum _— 
204. 


F'EOFF. MENTS 
See Fines, RECOyERIES, c. 


FFIERE FACTA&S:; 


See EXECUTION. 


FINES AND AMERCIAMENTS. 
1. On ſubmitting to a fine, the recogni- 
zance entered into for trial to be difſ- 
charged, Rex v. Moor, 236 
2. One convicted of a riot ſubmitted to 
a fine, and was diſcharged, Rex wv. 
Patting, 317 


3. Fine ought to be abſolute, and not 
conditional, Anonymous, 348 


4. A perſon who has compounded an in- 
dictment for an offence of a public na- 
ture was fined, 7nony;mous, 602 


FINES AN D FEOFFMENTS, 
See UsEs. 
Fire levied by iſſue in tail, will make a 
leaſe made by his anceſtor to com- 
mence in futuro, good and unavoid- 


able, Symonds v. Cudmore, 23: 


FORCIBLE ENTRY AND FORCE. 


ee ENTRY FORCIBLE. 


FOREIGN ATTACHMENT. 
See LON Do NW. 


| FORGERY. 

| Receiving money on a forged note, 
knowing the ſame, is a publication of 
the forgery ; but if does not know of 
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tne forgery, it is no crime, and ſhall 
only anſwer civilly, Rex v. Eller, 494 


FRANCHISES anv LIBERTIES, 
See PALATISE CounTIEs. 
1. Of franchiſes and liberties there are 


three forts; firſt, ſuch as exiſted in the 


crown before, as felons goods. Se- 
condly, Thoſe created de rows, which 
exiſt thovgh torteited, as leet, markets. 
Thirdly, Thoſe which cannot exiſt but 
in perſons, and in them judgment 
ſhould be of guter, for the king can- 
not have them himſelf, Rex v. City of 
London, | 3 


2. If a fair or franchiſe is claimed, which 
is no charge to another's ſoil, babere 
debuifjet pleaded will be good, Axony- 
maus, | 35 


3. Where franchiſe has been pleaded, 
and allowed on record, ſhall be after 
allowed on motion; but not till then, 
FEiutaon d. Hern, 165 


4. It is not neceſſary to have fifteen days 
return of a proceſs in a franchiſe, 


Bicolph v. Veal, „ 524 


5. Conuſance of pleas is, that one with- 
in a juriſdiction may implead one 
within the juriſdiction for a matter 
ariſing there, Creofe v. Smith, 643 

6. Which muſt be demanded by the lord, 
Creſſe v. Smith, =... ons 

7. Exempt juriſdiction 1s, that a perſon 
ſhall not be impleaded out ot it; which 
he may inſiſt on or waive, ibid. 

2. Franchiſe to hold pleas within a par- 
ticular precinct, does not exclude any 
other juriſdiction, Croſſe v. Smith, 64 5 


g. Cauſe may be removed by habeas cor- 


fus, Croſſe v. Smi:h, 646 


10. To a habeas corpus it is no good te- 
turn, have conuſance of pleas, Taylor 
v. Reignold, 666 


11. If one within an exempt juriſdiction 
be ſued out of it, he muſt plead it, 

; 5 | ibid, 

12. Conuſance of pleas cannot be 
pleaded, but muſt be demanded by the 
lord, -- | ibid. 
Aa a4 GAMING. 
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rr OF PETNCIPAL MATTERS, 


G. 
GAMING. 


1. General indebitatas a//anmp/i; will not 
lie for money won at play, though will 
againſt the perton who heid the ſtakes, 
N alter v Walter, 69, 70 


2. To the ſame purpole per HoLT, Ano- 


RYMOus, 81 


3. A bili for money wor at play ſhall not 
be recovered againſt by the holder, 
though ticen 6527 7:4e, and for valuable 
confideration, H. y v. Faced, 97 


4. On ſpecial mutual promiſe, action 
will lie for money won at play, Malter 
v. Walker, | | 258 


If one hundred pounds is 1-ft to one, 
and after four hu red pounds do an- 
other, at one fitting, both ſums are 
lawtul, er Hol; but held otherwiſe 


per TREBY, An-nymousy 336 - 
6. See a:lo Anonymous, 540 


GIOD BEHAVIOUR awry SURETY 
| or THE PEACE. 


1. To have ſurety of peace, affidavit 
muſt be of the cauſe of fear, and ex- 
hibited in articles; and affidavit that 
you demand it not out of il will or 


malice, but out of fear of ſome bo- 


dily nurt, Aromas, 565 
2. If a perſon who has no vitible way of 
livelihood live extravagant, it is cauſe 


to make him find ſureties for good 


behaviour, elſe not, £/zzaberh Clax- 
ten Caje, . 566 


Juftice of peace may judge who are 


lewd and diſorderly perions, who may 
be held to ther good behaviour, cr 
ſent to the houſe of correction, 1874. 


4. But if he affign a reaſon for his judg- 
ing them ſo, which is not a good one, 
the commitment will be q..ſh-d, 
thouga he nerd not haye g:ven anv, 
| 2644. 

. Conſtables may commit ledd women 
till find ſureties for go d behaviour, 


Elizabeth Claxton s Caje, 567 


GRANT, 


Grant of a term for years haberdur after 


the death of the grantor ; the term 
paſſes pretently, and the habendum is 


void, Germin v. Orchard, 11 


GRANTS or THE KING. 


1. Grat of an office by the kingafer 
the deatn, ſurrender, or forfeiture of 
a former grant at will, good, Rex v. 


5 Kemp, | 77 we 


2. Thouch eftate at will of lands no ſys. + 


renderable eſtate, becauſe at the will of 
both porties; but in cate ot grant of 
office of truſt bu the king at will, i is 
only at will of the king determinable, 
for the perſon is fineable for tefulal, 
Rex et Reg. v. Kemp, "uh 


3. Freehold of land cannot commence 
de futuro; but othices not arifing out 
of an inheritance, and being created 
de node, may be granted in future, or 
on any contingency, Rex v. Kemp, 80 


H. 


HABEAS CORPUS. 


I. Return to a habeas cor pus, that he was 


committed to the gaoler; and returns 


the order, which was, that remaneat in 
cu/iod:a till he paid a fine of one hun- 
dred pounds; thoughthe return be net 
good, yet there is a good judgment 
returned; ſo not diſcharged, Rex v. 
Byrbell, 74.75 


2. Commitment by a ſecretarv of ſtate 
good; but the ſpecies of trea{.n mutt 


be expreſſed, elle ill, Rex v. Karw and 


Koenaal, 82 


3. Return, that he was committed to the 
keeper of Necgate by the court of al- 
dermen, not good, becauſe does not 
appear that he was an officer -f the 
city; though the Court in fact knows 
he is ſo, yet they cannot judicially take 
notice of it, Rex v. Clark, 113, 114 


4. But 


E 


„ 


4. But if it appear that be is the proper 
officer, as to the marſha] of B. R. 
need not aver he is the proper officer, 
Rex v. Clark, 114 


On haheas corpus, rule may be to 
© bring the perſon up any day in the 
Term without filing it; bur to bring 
him up a day in another Term, it 
ſhould be filed, Rex v. Margaſou, 441 


6. Where the writ is returnable at a day 
certain, the p-rſon can only be brought 
up then; aliter if returnable immedi ae, 
Anonymous, | 5 64 

7. Whether the Habea, Corpus Ad ex- 
tends to commitments by parliament, 
on action broughi for not giving a copy 
of commitment within fix hours, Paul- 
Bill v. Powell, 606 

9. One committed by a Judge in his 
chambers, canno: be brought up with- 
out habeas corpus; one committed to 
the marſhal by rule of Court may, Ano- 


rymous, 641 


9. To habeas corpus to inferior court, co- 
nuſance of pleas is no good return, 


Taylor v. Reignoid, | 666 


HEIR, Ax D HEIR-LOOMS. 


1. Suit may be againſt one both as heir 


and executor, Anonymous, 328 


2. The lands of the heir are chargeable 
by bond of. his anceſtor, as terre-te- 
nant, and not as heir, Anonymous, 404. 


3. Heir, ſued as ſuch, not to be held to 
ſpecial bail, Anonymous, Gil 


4. Nothing but what is fixed to the free. 
hold can be heir-loom, Lord Petre wv. 
Hane, | 520 


HIGHWAYS, RIVERS, BRIDGES. 


1. On preſentment for not repairing a 

high ay, nothing can be given in evi- 
- dence but only that the way is repair- 
ed; if plea be they ought not to re- 
pair, they muſt ſhew who ſhould, 
That it is no highway cannot be given 
in evidence, but ſhould be traverſed, 
per Noli r. Per Dol BEN: May give 
in evidence, it is no highway, Rex v. 


Hornſey, N 13 
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2. An inditment for not repairing a 


highway ſhould be againſt the pariſh, 
and not againſt the overſeers, Rex v. 
Dixon and Others, 198 


3. The pariſh, of common right, ought 


to repair; juſtice of peace may pre- 
ſent at quarter ſeſſions, and as much 
credit ſhall be given to it as if it were 
by jury, Rex v. Ragley, 409 


HouINE REPLEGIANDO. 
See REPLEVIN. 


HUE AND CR Y, 


See STATUTES. 


HYPOTHECATION. 


See ADMIRALTY. 


I. and * 


1 D E OT. 


Cee Lux ArIck. 


- 


JEOFAILS. 


Want of Hic prolat. helped by verdict, 


but on demurrer is ſubſtance, Hilliams 
D. Saliſbury, On 30 


IMPARLANCE. 


See TEN DER. 


1. A foreign plea cannot be pleaded after 


imparlance; and to an imparlance it 


is not neceſſary to have entry made of 


defendit dim, Lennox v. Boddington, 
307 


2. Special imparlance, ſalvis /ibi omnibus 


exceptionibus, tam ad breve quam ad 
narr. which may be granted by the 
prothonotary ; and may after it plead 
in abatement to the writ or count, 
. Anonymous, | 1 


3. Another is /alvis ibi omnibus excep- 


tionibus et advantagiis quibuſcunque, 
which can only be granted by the 
Court, and 1s diſcretionary ; and after 
tdis may plead to the juriſdiction, 74d, 

4. Whether 
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4. Whether perſon bound by recogoi- 
zance to appear the firſt day of the 
Term, on entering a 
impacle till the Term after, Rex v. 
Fitzgerald, | 562 


INDICTMENTS, INFORMA- 
TIONS, INQUISITIONS, &c. 
See OUuTLawrY, JUDGMENT. 

1. An information on a penal ſtatute for 
offence committed in Zorijpire, will 
not lie, Rex v. Hicks, 30, 3t 

2. Indid ment for foreſtalling cenam, Sc. 
aves, ANGLICE zurtitu, good, Ke * 
D. Wright, 47 

3- Exception was taken to an indictment 
for a riot, that it ſhould not conclude 
contra formam fiatuti, it being an of- 
fence at common law ; but the Court 
would not quaſh it, Pow v. Bracy and 
Others, 99 

4. Where a ftatute er that a thing 
ſhall be done by bill, plain: or infor- 
mation, 1t cannot be by indictment, 


Rex v. Glut, 104 


5. Inquiſition taken before coroner cerre 
Mime, ill ; 
Haonzmous, "TAJ 

6. Where a ſtatute appoints an ind Q- 
ment to be ad generates rp ve 
Jeifronem, an indictment ag generalem 
[effronem is ill, Rex v. Tamack, 117 


„Indictment for murder, he not hav- 
ing firſt ſtruck, not ſaying anythiog of 
a weapon drawn, ill, Rex v. Kat, 118 


8. Information filed without the party's 
entering into a recognizance, as the 
ſtature directs, is ill; but the Court 
cannot take it off the file, but may 
enter a vacet, or the irregularity with 
a cat, proceſſas Superinae, Rex v. Lam- 

ert, | 154 
. Indictment for caufing an apprentice 
to abſent himielf from his maſter ; the 
Court would not quaſh it on motion, 
but left the party to demur, Rex ©. 
Kitehner, | 195 

Indictment is not to be quaſhed for 
want of addition, unleſs the party will 
take advantage of it, Rex v. Sir H. 
Band, Bart. 198 


appearance may 


for ſhould be certain, 


11. A man was indicted with a wron 
addition, and outlawed ; he has ng 
opportunity to plead it, but muſt either 

make uſe of the king's pardon, or lay 
he was not the fame perſon mentioned 
in the indictment, Rex v. Fleluing, igg 


12. All popular actions and proſecutions 
on penal ſtatutes made before 21. Fac. 3, 
multi be in the county u here the fact 
was e by the opinion of ten 
Judges, Rex s. Gall, 22; 


13. Quo WArrans is in nature cf a writ 


of ri ment, © Which defendant can have 


no plea, but to jultity or diſclaim, and 
judgment is final; but in caſe of in- 
formation in nature of 4 quo warrarte, 
it is only final when againſt the defend. 
W Anonymous, 2247 225 


14. Indicted for {offering a perion to 
eſcape, being in his cuſtody pro alta 
froditicone pre 4 it is il; net ſhewing 
he was committed for high treaſon, 


Rex D. Fell, 226 


485 Ingitments for perjury, forgery, or 


maintenance are never quaſhed on mo- 
tion, but Muſt be plzaded to; but in 
reſpect of riots, aad other offences of 
a public nature, are quaſhed on good 
Cauſe, per S: OAMUEL ASHTREE, 
Anonymous , 231 


16. Iadictment for ſelling bread unde: 


the afſize, not to be quaſhed on mo- 


tion, Rex v. „ 242 


17. Information againſt tradeſmen for 
combining by covenants not to ſell un- 
der a ſet price, Anonymous, 248 


18. Indictment for exerciſing a trade, 
rot haviag {erved ſeven years appren- 
ticeſhip thereto fra regnum Anzlie el 
Walke, ill, Rex v. Fox, 251 


19. Indictment for extortion, for taxing 
fees for rot carrying to a ſpunging: 
houſe, not quaſhed on motion, Kex 4 

Beachc, oft, : 255 

20. Information for reſcuing one arreſted 
by Chief Juſtice's warrant in the Park, 
Jordan's Caje, ä | 257 


21. Information for OE a falſe re- 


. Abingdon, 
308, 309 
22. Information 


turn to a mandamus, Re 
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22. Information for writing a letter, ſay- 


ing the king, &c, would ſoon be re- 
ſtored, Rex wv, Lawrance, 311 


23" Information for oftering to buy vores 
for an election of parliament, Rex v. 
Zazlor, 314 

24. On rule for filing information, if 
ch re be a non prey. for the non-ap- 
pcararce of the detendant, a new one 
ca:nut be without new rule, Rex v. 
Warburton, 319 


25. An indictment for maintenauce con- 


cluding cen. /or. tat. generally, cannot 
be tried under a httamus deſctibing it 
28 2 particular ſtatute, Rex c. Higgin- 


fon, Des 322 


26. Inditment for reſcous arreſted, the 
arreſt not being laid to be before the 
return of the writ, Rex v. Hoſtrns, 

| | 323 

27. After information filed, Mall not ſtop 
it on accourt of there not being fecu- 
rity for coſts, Rex v. Town of Hart- 
ferd, De, 


| filed till the crit is diſcharged ; and 
colts muſt be paid before 20 preſ. be 
entered, Anonymous, 325 


29. Incitment or information will lie for 
taking away a will out of the ſpiritual 
court, where it was proved, Deer's 
Caſe, 325 


39. On conviction of deer- ſtealing af- 


firmed in B. R. a lewari may goto 
ſheriff for the penalty, Rex v. Speed, 
85 2 4&6 

31. A perſon bound in recognizance to 
appear in B. R. was indicted for the 
iame ning. at THE Orp BalLy ; his 
appearance ſhall be diicharged, Rex v. 
Zell, | 348 
32. Information lies for putting wax to 
write, as if ſealed, not being fo, Rex 
v. Hatcher, | 355 


33. At common law, informations might 
be filed in the name of the Maſter of 
the Crown- office, without motion; but 
lince the flatute, muſt be by leave of 
the Court, Anonymous, 398 


325 
28. 4 ſccond information ſhall not be 


34. Information filed for making wharfs 
on a river made navigable, and pro- 
hibited to be done by a private act of 


parliament, 3 
35. Cottages not to be ſuppreſſed by in- 
dictment, Rex v. Harris, 0 


35. Inditmen: for lying with another 
man's wife not to be quaſhed on mo- 
tion, Rex v. Sellinger, 413 


37. Indictment for ſaying to a jaftice of 
peace, in <xecution of his office, © You 
« ſpeak to me here, but dare not do 
« ſo in a:ctacr place; quaſhed, Rex 
ov. Waiden, 414 


38. Information againſt a gaoler for 
letting a perſon taken on excommuni- 
cato capiendo go at large, Anonymous 


434 


39. Indictment for uſing the trade of 
buying and felling cattle ap D. not 
ſaying where the -xpoſure to ſale was, 
quaſhed, Rex v. Purſey, 435 

40. Indictment will not lie againſt an inn- 


keeper for not recciving a ſick perſon, 
unlets averred he was a traveller, Rex 


v. Luellin, - 


41. Indictment at common law for an 
offence puniſhable alſo on ſtatute de- 
termines election; and may purſue 
either way, not both, Anonymous, 446 


42. Information for inveigling away a 


wife, and procuring people to ſell her 
goods, in order to charge the huſband, 
Paceck v. T Larnicrefts | 454 


43. lnformanon for ſetting up a lottery, 
and running away without drawing it, 
Anonymous, | 495 


44- Intormation for a cheat, not quaſhed 
on motion, Rex wv. Orbeville, 499 


45. Where a thing was a crime at com- 
mon law, and itatute makes it more 
penal, indictment may be contra for- 
mam featuti, or leave it out, Anony- 
mus, 502 


40. See alſo Rex v. Mathews, 502 notis. 


47. Indictment for nuiſance, riot, &c. 
or any offence of a public nature, not 
to ve quaſhed on motion; but in caſe 
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of petit offences it has been often done, 
Anonymous, 502 


48. Indictment ad rocumentum of a par- 
ticular vill, not good, inonymous, $94 


49. If owner of a river neglect to 
ſcower it, whereby land is overflown, 
he is indictable, Rex v. H barton and 
Others, | 510 


5o. Indittment for attempting forcibly 
to Carry away a lady of great for- 
tune, Rex v. Pigott, 516 


51. And a ſervant privy thereto alſo fined, 
Rex v. Pigott, zv1d, 


$2. Inditment for procuting an attorney 


to be preſſed to fea, Rex v. Fuller, 
| ; $42 
53. Information for pretending himſelf 
to be bewitched, . Hathaway's Case, 

| 55 

54. Inditment for an offence of a public 
nature cannot be compounded, but of 

a private nature may; and the per- 
fon compounding fined, Anonymous, 
| 602 
£5. In information for nuiſance, the evi- 
_ dence being doubtful, jury were to 
have view by conſent, Rex wv. Clere, 
625 
£6. A fact made felony by ſtatute, not 
indictable as a miſdemeanor, Rex . 


Croft, 634 
57. A perſon was indicted for perjury, 
who had a mind to have it tried, bu: 
the proſecutor entered a ar which 
was fet aſide, Rex v. Craumer, 647 


58. If a perſon be acquitted on a vicious 
indictment, he may be indicted a-freih, 
Rex . Cranmer, © 648 


INFANTS, 
1. Infant chargeable for money lent him 
to buy neceſſaries, if io laid cut; eli 
not, Ellis u. Ellis, | 197 


2. Infant cannct be a bankrupt, Rex <. 
Cole, 7 243 
INNS AND INN-KEEPERS. 


See ALE-HOUSES. 


INNUEND-O, 


See ExXPOSTTIOR OF Worns, 


INQUISTITION. 


See INDICTMENT. 
INROLEMENT. 
See BANKRUPTS. 


INSTITUTION axp INDUCTION, 


Sce BIS HOS. 


JOINTENANTS, TENANTS ts 
COMMON, ANS Oo COPARCENERS. 


1. Jointei ancy muſt be pleaded in abate- 
ment, and not in bar, Kemp v. An- 


areas, z 


2. Coparceners muſt join in avowry, as 


they are but one tenant in a precipe, 


much more in avowry, Stedmaun d. 


Page, 86 


3. One jointenant may diſtrain for the 
whole rent, but when he avons, it 
mutt be tor part in his Own right; and 
make conuſanct as balliff u nis com- 
panion for the reidus, 74:2;2045, 96 

4. The words *©* equally (6 be divided“ 


in a deed, will not make a tenancy in 


common, as it does in a will, V2 v. 
Ecwerard, 227 

5. A copyhold ſurrendered to his five 
children, equally to be divided between 


them, held by two Judges againlt 


Hol r to be tenangy ia common; for 
that being to uie, ſhould have Ike con- 
ſtruction as in wills; and being a ſur- 
render, to have like favour as wills, 


Fiſher v. Wizgs, 296 


6. No expreſs words neceſſary to make 
jointerancy, or tenancy in common, 
only ſuch as ſhew intent, cited, Fiſher 
. th ipgs, 299 

7. Tenants in common have a ſeveral 


freehold, but joint occupation; joint- 
tenants one undivided freehold and oc- 


cupation, Fiber v. Wiggs, 301 


8. But ſee further what words make a 
tenancy in common, in the caſes cited, 
| 393 notts. 


g. One 


n 
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One tenant in common may hare 
ejectment againſt the other for actual 
ouſter, Johnſon v. Allen, 657 
10. But on it no mean profits are to be 
recovered, Johnſon v. Allen, 181d. 


11. Not ſuffering the utmoſt profit to be 
made of the motety, is an oulter, 
Jobnſen v. Allen, 658 


12. Bu: not raiſing rent is not ſo, 75:4. 


JOURNEYS ACCOUNTS. 


1. Where a bill of Midaleſeæ is taken out 


by four, and one dies, it abates the 
writ; and a new writ ſhould be taken 
out by the ſurvivors by, Feurneys Ac- 
counts, Tempie v. Bijnop, ---;- 198 


2. Does rot lie for executor on abate- 
ment of the teſtator's writ, Anonymous, 


5 229 
z. See further on the ſubject of Journeys 
Accounts, Kir/cy v. Hayward, 570 


ISSUE GENERAL. 
| See PLEAS. 


1. Matter of law, which amounts to the 
general iſſue, may be pieaded or given 
in evidence, James v. Fowks, 101 


2. Non aſſump/it infra ex anno; a ſpecial 
iſſue, Brent v. Edwin, 103 
3. Muſt be between parties to the firſt 
writ, Kinſey v. Hayevara, 1 


ISSUES axp PROFITS. 


1. The catile of a ſtranger legant and 
couchant, on land extended by an out- 
lawry, may be taken by levari facias, 
for are the iſſues of the land; but on 

a fieri facias, or extends facias, no- 
thing but the goods of the debtor can 

be touched, Britien v. Cole, 175, 176, 
| 177 

2. Iſues forfeited by a juryman, tenant 
for life, ſhall affect the remainder ; 
but doubtful whether outlawry of te- 

nant for life ſhall affect the gemainder, 
Britton v. Cole, 477. 178 


1 


1. Where a power is given to bear and 
determine, the matter is not traverſ- 


duty, Grenwille v. College of Phyfe- 


* 


able, Grenville v. College of * 
F 3 8 


2. Nor ſhall the Judges be liable to ac- 


tion or proſecution for what they do 
as ſuch, Grenville v. College of Phyſi- 
cians, ; 388, 392 


3. Wherever there 1s power to fine-and 


impriſon, it is a court of record, 
Grenville v. College of Phyſicians, 388 


4. No averment to be received, that a 


Judge of record has acted againſt his 


clans, 


389 


8 Information filed agaiaſt a coroner for 


taking off a juryman after he was 
ſworn, Rex v. Stukeley, 4393 


6. Juſtice of peace is judge who are 


lewd perſons, and may commit with- 
out atigning a reaſon for his judg- 


ment; but if he aſſigns a reaſon for 


his judgment, which is not a good 
one, commitment will be quaſhed, 
El:z. Claxton's Caſe, — 


7. Action will not lie by mayor and com- 


monalty, in debt for a by-law in the 
mayor's court, City of Londen v. N v, 
672 

7 


8. No perſon can be party and judge, 


City of Lenden v. II cod, 687 


9. Though the mayor's court be held 


before the recorder, it is as deputy; 
and the ſtile of the court is the mayor, 
City of London d. I cod, 690 


JUDGMENTS. 


1. If judgment be given in B. R. for 


the defendant, which is reverſed in the 
exchcquer chamber, the interlocutory 
judgment quod guerens recuperet mult 
be there; and B. R. award a writ of 
enquiry of damages, Ancnymous, 153 


2. Where judgment is to be for a corpo- 


ral puniſhment, it cannot be in the ab- 
ſence of the party, Rex v. Harriſen 
and Duke, 156 


3. Regularly there ſhould be four days 


before the return of the pofiea, and 
judgment entered, if there are ſo many 
days of the Term, but judg ment may 
be entered that Term, Azonymons, 250 


4. Judgment 
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4. Judgment entered on 2 forged war- 
rant of attorney ſet aſide, at's Caſs, 
318 


5. If there be a rule for judgment, it 
muſt be entered before the eſſoin- day 
of next Term, or elſe muſt go over by 
continuance, How v. Acton, 493 


6. See allo Anenymous, 519 


7. Where a thing is made a concilium, 


judgment cannot be entered, or any 
alteration made without leave of the 
Court, Vincent v. Preſton, 667 


JURY axD JURORS. 


1. Matter, by conſent, may ſtrike a jury 


in cafes of miſdemeanors, but not in 


capital caſes, Rex d. Duncomb, 224 


2. If jury eat and drink, not at the 
charge of him for whom their verdict 
is; it ſhall not be ſet aſide for that 
cauſe, Anonymous, 250 


3. Perſons on the grand jury, who found 


indictment. may be cf the petit jury, 


Rex v. Kirk and Cage, 305 


4. The attornies of both ſides may agree 
to name each twenty-four, out of 
which twenty - four to be returned by 
the ſheriff, Turner v. Zur naby, 504 

5. But fee 3. Geo. 2. c. 25. 564 notes. 


JUSTICE or PEACE. 
See ENTRY FORCIBLE. 


1. Indictment for m King cables of old 
ſtuff, contra formam aturi, which gives 
four times the penalty, to be recover- 


ed by plainr, bill or information; be- 


ing before juſtices of peace, quaſhed 
for that reaſon, Ancnyrtous, 514 
2. But ſee further on this ſubject the 
caſes cited, Gig ut. 


2. Juſtices of the peace for the county. 


may do an act where it is ſaid {hail be 
by thoſe of the divition, in an act of 
parliament, Azonymous, 548 
4. Juſtices of peace are not abiclute as 
to accounts of overſeers of ihe poor, 
but appeal lies from them to tlie fei- 
ons, Anonymous, „ 0 


5. Juſtice of peace is judpe who ate 
lewd perſons, and need aflipn no rea. 
ſon ; but if he afligns a reaſon for bis 
judgment, which 1s not a good one 
the commitment will be quathes, EF. 
Zabeth Claxton's Caſe, 566 


JUSTIFICATION 


1. Immediate officer of a court cannot 
jutify under a returnable proceſz, 
without ſhewing a return; but thoſs 
who act under them may, without 
ſhewirg a return, Freeman v. Blu, 


2: Serjeant at mace is immediate ofcer 
of the Court, and proceſs for eſcape 
would lie againſt him, Freeman v. 
Bluct, 5 ibid. 

3. One may count on poſſeſſion, but not 
juſtify without making title, Pell v. 
Garlic, 50g 

4. Cannot order people to be whipt with. 
out oath made, Anonrmous, 607 


- BY 
LABOURERS. 


Sce MASTER AND SERVANT. 


LAWS COMMON, CANON Aub 
CIVIL. 


1. Convocation, with conſent of the 
king, may make canons to bind the 
clergy; and the diſobedience of them 
i> cauſe of deprivation, Bijhop of dt. 
Dewid's v. Lucy, © 238 

2. And jf alſo made a temporal offence, 
u proceed to deprivation, though 
not punith him as for a temporal of- 


tence, Bißbep of St, David's v. Lucr, 


239 

3. By the * of England be ſore the Con- 
queſt, alf children equally ſucceeded 
to real and perſonal eſtate, Blacłbo- 
rough g. Davis, 623 


4. In Henry the Firſt's time daughters 
vere excluded as to land, ibid. 
5. But 


3356 . 


— 


2. 


3 
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But if were no children, went to 
father or mother ; but between the 
reigns of Henry the Firſt and Henry the 
Second, father and mother were ex- 
cluded, and collaterals let in, Black- 
trrough v. Davis, | 624 

6. But no alteration ever made in reſpect 
of perſonal eſtate, ibid, 


LAW CASES DENIED. 
.  Yelverton, 158. denied, 47 
1. Cro. 64. Sutton Caſe, denied, 76:4. 
1. Sid. 400. 1. Vent. 8. denied, 223 


2. Inſt. 491. That a penſion cannot 
be ſued for in the ſpiritual court; de- 


4— — IS? — 
o . . 


rid, : | 416 
5. 2. Rol. Ab. 462. p. 3. denied, 424 
b. Hob. 8 1. held contra. Tt; 
7. Heilty, 8. denied, | 597 
8. 1. Sid, 376. per Hol r, denied, 65 2 

L EAS E s. 
t. Covenant and entry amounts to a 

leafe, Copley v. Hepworth, I 


2, Leaſe at will may be determined by 
either party, by lois of accruing rent, 
Anonymous, | 610 

z. Leaſe for a year, and ſo on from year 
to year, is 2 leaſe for a year, and for 
another year, as ſoon as it is held un- 
der, | ibid. 


4. A leaſe for three years, to commence 
in futuro, by parol, is void by the ſta- 
tute of Frauds, Anonymous, | 610 


LIBELLUS FAMOSUS. 
Writing a libel is making a libel, juxta 
. lenorem ſe quentem imports the very 
| words themſelves, Rex v. Beere, 218 


LI 
See FRANCHISES. 


LIMITATIONS an» STATUTE. 


1. Promiſe made after the ſtatute had in- 
curred, that if would prove the deli- 
very of the goods he would pay ; this 
conditional promiſe takes it out of the 
ſtatute, Heylin v. Haſtingt, 223, 224 


2. The bare acknowledgment of a debt 
does not amount to a new promiſe, but 
is good evidence, Heyliz v. Haſtings, 

| 224 

3. But ſee contra Yea v. Fomater, 224 

| notis. 


4. Statute of Limitations no good plea 
to indebitatus aſſump/it, on promiſe to 
pay on demand, Collins v. Benning, 

| 444 

5. Whether an original ſued out in Der- 
elſbire, above fix years, and cafe there- 
on in London, within ſix years, will 
not prevent the ſtatute, Hayward . 
Kinſey, E | 568 

6. Actual entry muſt be to prevent the 
ſtatute, Hayward v. Kinſey, 573 


7. If inteſtate die within fix years, ſo as 
adminiſtrator had time to bring the ac- 
tion within - ſix years, and does not, 
ſtatute will incur, 201d. 


8. Not pleadable to a current account, 
Cad more v. Ellis, 3 


LONDON Ax D rs CUSTOMS. 
See By-Laws, Cox PORATIOx. 


1. In action of debt brought in London, 


if the goods of the defendant are at- 
tached in the hands of a third perſon, _ 


but not removed; on the cauſe being 
removed into B. N. by certiorari, the 
goods ſhall not_ then be delivered to 
tue plaintiff, Loweridoe v. Whitrow, 

| 1 | 21213 

2. In London no exceptions are taken to 
bail, but there is an officer to take it; 


which if inſufficient, he muſt pay the 


debt, or the profits of his office will be 


ſequeſtered, Adams v. Cox, 2249 
3. The Hu/iings is the county court in 
London, Anonymous, 329 


4. Officer may take ſome reaſonable part 
of the defendant's goods to compel ap- 
pearance ; and on attachment of goods 


the cuſtom is to leave them in the par- 


ty's hands till the matter b: deter- 


mined, Anonymous, 326 


5. Cuſtom of foreign attachment muſt 
be ſpecially ſhewn, Anonymous, 407 
6. The 
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6. The very record is never removed 6. AMandamus to admit a perſon to his 


from London, Anonymous, 454 


LUNATIC ax» IDEOT. 
1. Surrender by lunatic is abſolutely 
void, T hompſon wv. Leacb, 173 


2. But feoffment by him is only voidable 
on account of the notoriety of it, 
Thompſon v. Leach, 173 


3. Ideot cannot gain a ſettlement, Auo- 


aymous, 322, 323 
M. 
MAIH E M. 
See TR ES Ass. 


M AND AM Us. 
Se CorPotartion. | 


1. Nez fuit debite eiectas 2 good return, 
' being a direct anſwer to the writ, 
which recites Iicè: Fuit debite electus, 
Rex v. Lambert, 2, 3 
2. Return to a mandamus to reſtore A. to 
is place of alderman was, that he had 
removed out of the city; and Zice? 
being ſummoned to attend, he did not, 


held good return per three Judges 


againſt HorT, wiwo held a particular 
ſummons was neceftary to thew why 
he ſhould not be dis franchiſed; for he 
might have good reaton of abſence, as 
fickneſs, which by this way he wovld 
be deprived of ſhewing, Rex v. Glide, 

= #7. 88 


3. If a crime, for which a perſon is re- 


moved, is not well tet forth in the re- 


turn, peremptory mandamus ſhall go, 
Rex v. Shaw, 113 


4. Return to a mandamus good, though 


there be neither the hand of the mayor 
or ſeal of the corporation to it, Rex v. 
Mayor of Exeter, 126 


8. If a return be falſe, action lies againſt 
the body politic, and againſt a particu- 


lar perſon for procuripg a falſe return, 


TITS 


freedom, having ſerved ſeven vears 
. - 5 PF 
apprenticeſhip, Rex v. Morrice, 150 


7. Wandamus mult be delivered to him 
. who is to make the return, Rex v. 
Mayor of Exeter, £5: mga 


8. Return ought to be by the mayor 
with the conſent of the major part of 
the corporation; and if he does it, not 
having ſuch conſent, information will 
he again him for falſe return, Rex 
Ve. Borough of Abingdon, . 308 

9. In caſe for a falſe return to a mana. 
mus, need not alledge that they ought 
to obey it ; for by making a return 
that is admitted, Mayor of Nerawich's 
Caſe, 322 

10. Cannot fue out a joint mandamus, for 

the wrong done to one is not ſo to an- 
other, Rex ve Andower, 


11. Two cannot bring action for falſe re. 
turn to mandamus, Butler v. Rews, 249 


12. Return to mandamus requires the 
reateit certainty, becauſe it cannot be 
helped by pleading, Rex v. Abingdon, 

| 401 

13. Where a new juriſdiction is created 
by act of parliament, B. R. may com- 
mand the execution of it by mandamus, 
Rex v. Glamorganſbire, 403 


14. Action for falſe return is local, but 
may be laid either where the return 
was, or where it is of record, Lord v. 
Francis, h 408 

15. If perſon be irregularly choſe, and 
after is regularly entered in the Books, 

or elected to a ſuperior dignity, evi- 
dence of an election not to be contro- 
verted, Lord v. Francis, ibid, 

16. If officer makes an ill return, he 
ſhall be amerced ; if makes a ſecond 
ill, attachment ſhall go, .{:onymous, 
N 410 

17. It is a good return to a maniarus tO 
ſwear a perſon in a common - courcil 

man, that he had not taken the oatbs 
puriuant to 23. Car. 2. Rex v. Love, 
601 

18. No mandamus to ſwear in a Regiſter, 

but ſhould have aflize, Ballard v. port 


i . 
Fara, : 3 os 


09 
19. Mandan 
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19. Mandamus to ſwear in a ſteward of a 


copyhold manor refuſed, Anonymous, 
5 666 


MANOR. 
ee Cop Y HOLD. 


M ANKE TS. 
See FAIRS. 


MARRIAGES. 
See Baron and FemMs. 


MARINE KS. 
See ADMIRALTY. 


| MARSHAL any MARSHALS E A. 


1. A ſteward of the priſon was put in by 
one who had oaly an eſtate for life in 

the office of marſhal; the marſhal was 
for mi{dem=anor removed by act of 
parliament 3 whether he be removable 
by the ſucceeding marſhal, Quere, 
Sutton®s Caſe, | | $57 


2. Held per Hott, That ſuch an officer 
put in for life was not removable by a 
ſucceeding marihal on the ſurrender of 
the eſtate of the marſhal for life, be- 
cauie he could do nothing to defeat his 
own grant; and that a removal by act 
of parliament for his own oftence was 
his own act, Sution*s Caſe, 557, 558 

3. But as the ſucceeding marſhal 1s an- 

- ſwerable for his priſoners, whether 
one can be impoſed upon him was the 

- dot, d ») 
4. If one by proceſs of B. R. be turned 
over to the marſhal, and by habeas 
corpus is turned over to the Flect; per 
Hol r, That ſhall not hinder declaring 
againſt him ix caſfodid, Anonymous, 550 

5. Tipſtaff is marſnal's officer, and com- 

mitment to him is to the marſhal, 
Anonymous, 634, 635 


MASTER axp SERVANT. 
See NoTics. 


1. When a perſon is made maſter of a 
ſhip, he has the appointing of the 


crew ; for as he is anſwerable for all 


Var. XII. 


2. Servant or deputy not * as 


events, he ſhould have the election of 


thoſe he can confile in, Rgfiere v. 


Sawkins, 434 
ſuch for negleR, only for misfeaſance; 
but recourte to be to the principal, 
Lane v. Cotton, 488 

3. Lieutenant of a man of war may give 
moderate correction, but not wound, 
Anonymous, 504 

4. If a ſervant uſually employed to bor- 
row money, or pawn goods, for the 
maiter, do it, debt will lie againſt 
the maſter, Anonymous, 564 


| MAXIM, 
Quælibet narratio ſuper Breve debet locari 


in comitatu in quo bre de emanavit, Hay- 


art v. Kinſey, 568 
MELIUS IN UI REN DU. 


See CO RON ER. 


MERCHANTS, MERCHANDIZE, 
and F ACTOR. 


See BiLLs oF Excyance, MasTER. 


i. Ley merchant is jus gentium, and part 
of the common law ; and the Court 
ought to take notice of it when plea1- 
ed, Meggadow v. Holt, 15, 16 


2. By bill of loading the property is 
conſigned over, and he may bring ac- 
tion; and the invoices ſignify nothing, 

Evans v. Mariel, | I 56 

3. The captain cf a ſhip inſured may be 


changed without notice to the inſurers, 
Anonymous, 325 


4. Joint traders are jointly charged, if . 


there be no ſpecial agreement, Any 
25, 446 

5. Factor of common right is to ſell for 
ready money, unleſs the ſage be in 
ſuch particular goods to ſell for credit, 
Anonymous, 514,515 
6. If there be no ſuch uſage, and ſale is 
on truſt, the factor is only liable, and 
ſuch ſale is a converſion in him; and 


if the ſale be not in market overt, no 


property is thereby altered, Auonymous, 


b b + The 
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>. The remedy againſt a factor is 2c- ral agreement, principal and jatereß 
count; but if he convert goods, trover not allowed to be brought into court, 
will lie, 4roavmous, 602 Cote v. Heatbcot, 508 


MISF EAS ANC E, cc. 12. Money not to be brought in on 
5 gagntum metnit; dut the war is to con- 


See ACTIONS en CAE. ſeſs tae employing, and that he deſerred 
MISNOME R. but ſo much; and plead a tender; to 


which plaintiff may reply, he deſerve? 


See 1 AbpDir tox, N Aus, more, Ad ie come to ifs. wee 
an ARIAN CE. 

: : 613 

MODUS DECIMANDI. 13. If 2 quantum merit and ind:bitaty; 


he in the ſame declaration, money mzy 


See IIT HES. : ö 
be brought in on the zzdebituus, which 


MONEY. -. Will affect the other, ® | ibil. 
1. Where foreign coin is demanded, the 14. But ſee the modern practice upon this 
action is in the detine?, and the aver- ſudject, Halleit v. Eaft India Compar,, 
ment that the defendant has neither | G14 22010 
rendered it nor the value, St, Leger 15. On bringing money into cortt, the 
*. Pepe, | SI courſe is to pay colts ſo far, if plaintif 
2. Money allowed to be brought into Will take it out; but if it be ſuch an 
court in aſſumpſit, becaule payment action that defendant may plead tende: 
goes to the iflus ; but in trover in bar of coſts, and that plaintiff to 
it goes only to the damages, and not ouſt him of that would reply a ſpecial 
allowed to be brought into court, Par- capias of a precedent Term, all this | 
man v. Shephard, 99 may be ſettled on motion, Anonymous, 
3. Covenant on three diſtir ct covenants, 5 653 
one of which was for non-payment of NOTION. 
rent, refuted to let money be brought der Moxzy. 
- Into — for when Plain has jut 1. AR made on diſbanding the army that 
cauſe of action, will pen eblige bim to folders ſhould be free from ſuits for 
go to trial for the refidue, on peri} of tree years: a ſoldier cannot be di. | 
coſts, Paulet g. Heal fold, 95 charged on mation, but mull plead the 
4+ But fee Halic TS En India Compan!s acts Crouchs C/o, 336 
| G5 FAIT 2. Scire facias on wrong judgment itt 
5..Guineas are coĩned at % Mut for aſide on motion, Aucaymous, 35 1. 293 1 
205. and at that rate are lan ful money 3. If a cuſtom-houſe officer be indicted 
without proclamation, Dian v. 10 for forgery, the Court will not make 2 
tows, | ta rule to produce the cuſtom-houſe 
6. Money may be brought into court on books, Anonymous, = 353 
afſumpfit, but not on 2 guariuam neriuits 5 
1 Jobnſon, LS > M D F R. 
7. See how money came to be brought Jee APPEAL, INDICFMERT. Be 
into court, Giles v. Hart, 153 1. Where perſons are doing an unlawful. 
8. Money not to be brcught into court at, and murder enſues, it is murder m 
on covenant, Lawley-v. Dibble, 241 all, and it is lawtul for any one to 
| = : command the king's peace and ſuppreſs 
9. In debt on a bond for foreign money, them ; and ſuch attempt to ſupprels 
declares for fo much Zrgis value, ul is not ſuch a provocation to make N 
Brown v. Galla, $41 killing manſlaughter, 4/ton's Caſe, | 
10. If action be brought for foreign mo- 5 256 G 
ney, it is detinue, iid. 3, If perſons quarrel on a ſadden, and 
11. When ſuit is on a connterbond, or for- conveniency go out of the Park 
wheze there is a pretence of a callate- to fight, and death enſue on this ſadden 


quairel, 


— 
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uuarrel, it is not murder, Re: v. Kirk 
and Cage, 304, 3059 
4. Several perſons being met to do an 
unlaufal act, one fires a gun and kills 
one of his own party, it is not murder, 
not being found he ſhot at the king's 
otic2rs, who oppoſed, Rex v. Plummer, 

| 627 


3. If it had, had been murder, though 6; 


killed one of his own party; Rex wv. 
Plummer, ; | 1 1d, 
5. If one ſhoot, intending to kill one, 
ad kill another, it is murder, Rex v. 
Piummer, + Wb 

5. In general, if two are engaged in an 
unlawful act, and a man is kilied, all 
are gulity of murder, Rex v. Plummer, 


629 


>, But if he knew not of the particular 

malicious deſian, which was diſtinct 
from what engaged in, it is not mur- 
der, . 7874. 


$. The act of one, whereby murder 


follows, muſt be in purſuance of the 
5. Pleas puis darrein continuance may be 


original unlawful deſign, Rex g. Plums- 
8 650 
9. If in a fray a cenſtable, not known to 
be ſuch, is: killed, it is not murder, 
Rex v. P uwnmer, G31 
10. If a perſon in ſuch a fray declare he 
comes to keep the peace, is killeJ, it is 
the ſame as if he was know to be a 
conſtable, having equal power fer that 
purpoſe, and is murder, ibid, 
11. But ina riot, if any perſon be killed 


in purſuance thereof, all concerned are 


guilty of murder,  16:d, 
12. The deliberate act ought to be to the 
hurt of ſomebody, Rex v. Plum mer, 
532 

13. Or if not again a perſon, vet muſt 
be a felonious act, or carfied on with 


a felonious intent; it is murder, elſe 


not, | ibid. 


[ | : N. a 
NAMES or 
DIGNITY. | 


Grant to a man by the name of 4night 


who was only an ire, is void, Kex 
v. Biſhop of Cheſter, 185 


PURCHASE and. 


B bb 2 


NE EXEAT-REGNUM. 
See WRITS. 


NISI PRIUS.” 


1. Ejectment againſt ſeven, who all ap- 


pear, plead, and join iſſue on the plea- 


roll; the jurat. and diſtringas were 


againſt ſeven; the iſſue on the ii 


prius roll was joined only by five, and 


verdict againſt ſeven : the 2 prius roll 
is amendable, for the Judge had ſuffi- 
c ent authority to try the cauſe, I hite 
v. Biſhop of Worceſter, 107 
The reaſon why the ai pris is on 
the difringas is, that the jury may be 
returned above, and the parties know 
them, Anonymous, 370 


. On information, not guilty pleaded, 


the defendant at f prias confelied the 
action ; either no notice ſhouldbe taken 
of the aii prius, or ſhould ſhew the jury 


were called, Rex v. Chaloner, 377 
4. Cognovit adtiorem may be entered 


there, Gree v. Rolle, 653 


recorded there; ibi, 


6. Day in bank and ni prius, as to 
pleading, are the ſame, Gree v. Rolle, 


| 054 
NOBLIETTY, 


re PEERS. 


NOLLE PROSEQUI. 


See Nexsvir. 


NON COMPOS. 


See LUNATIC, 


NONSUIT,NONPROS, RETRAXIT, 


1. Nonſuit not to be ſet aſide without 
conſent, Crawley v. Blewitt, 127 


2. Nonſuit may lie ia Term-time, Mf 


grave v. Eftcourt,. b 417 


+: Proſecutor entered a nox proſ. of in- 


dictment of perjury, and that ſet aſide, 
Rex v. Cranmer, 


againſt one, and proceed to trial againſt 
the others in ejectment, Gree v. Rolle, 
| 651 


re eee '% 8 


647, 648 


5 Retraxit 


. 
| 
2 
3 
| 
| 
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$. Retraxit is only an agreement not to 
proceed, and is not a confeſſion of 
having no cauſe of action, Grze v. 
Rolle, 053 
6. N pre/. does not amount to a releaſe, 
Gree v. Rolle, : 


NOTICE. 


1. Muſt be perſonal notice before attach- 
ment will go for not performing an 
award, Anonymous, 257 


2. If ſervant, who had power to draw 
bills of exchange in his maſter's name, 
draw bills after he was out of his ſer- 
vice, if it be ſo ſhort a time after as 
the world could not take notice of it, 
it ſhall bind the maſter, Harriſan's Caſe, 

1 340 

3. When exception is taken to bail, no- 
tice ſhould be given to defendant's at- 
torney, Anozymorus, 435 

4. Shou'd be notice of motion to make 
ſubmiſſioa to award a rule of court, 
Anonymous, 325 


NUSANCE. 

1. Indict nent of nuſance for keeping 
gunpowder, Anonymous, 342 
2. But ſee the ſtatutes on this ſubject, 
1 2: 2 - 44 a 

3. There muſt be apparent danger ; and 
though had been done ſo for many 
years, if it be a nuſance it will not 
make it lawful, 4zonymous, 342 


4. If at the time of ſetting up the houſe 


in which the gunpowder was kept no 
houſe were near, but after others built, 
it is at the peril of he builder, Anony- 
mont, a ibid. 
5. A thing that will be a nuſanee when 
completed, yet cannot be abated till.it 
be actu ally fo, Rex v. Wharton, 510 


5. If the owner of a river nezlect to 
icour it, by which land is overflow r, he 
is indictable, Rex v. Wharton, ibid. 

7. Git of the action in nuſance is the 
damage, and therefore evidence may 
be given of conſequential damages; 
not ſo in treſpaſs, which is one entire 

. [4 22 P 
2x, Cafe of thre Farmer; Hamęſtead 
Huter. 5 19 


654 


abel . Grun/dale, 


8. On information for nuſance, evidence 
being doubtful, jury to have view by 
conſent, Rex v. Clerk, 625 

9. Tenant for years erects nuſance, for 
which damages are recovered, he af. 
ſigus the term; the nuſance is conti- 
nued, action may be brought either 
ag iat aim or his allignee, Reſe well g. 
Prior, 635 | 

10 But hall be only one ſatisfaction; 
per HoLT, Rcojexvell v. Prior, 640 

11. Before 1e. 2. c. 24. Tay not azainft 
the erector after aſſignment, Rœ/evuell 
. Prior, 637 

12. Jud permittat lies only againſt the 
tenant of the freehold, Ry/2uvell v. 
Prior, : | 6:9 

13. Erector is liable for all conſ-qu-ntial 
damages, Which he cannot purge by 
aſſignment over, ibid, 


14. Action lies for the continuance of it, 


22 Whether it be waſte in 
alienee to abate a nuſance, Ro/exvell w, 
Prior, 640 


N ibid, 
15. Quære, 


O. 
OA THS ax» AFPIDAVIT. 


1. On admiſſion to freedom, quaker's 
folemn affirmati on ſufficient, Morrice v. 
Nayor of Lincoln, 190 


2. Quaker, on demanding ſurety of the 


peace, mutt take the uſual oath, Hilton 
DV. Byron, 243 


3. After affidavits filed, and day given 


for hearing Counſel, none ſhall be read 
which contain new matter, Anonymous, 


326 
OELIGATION. 


1. Bond is no ſatis faction for money due, 


though it may be for money before it 
is due, Tours v. Ruda, | 86 
2. Though a bond be in words ever ſo 
improper, if the intent of the parties 
can be collected it ſhall be good, Cren- 
193 

3. Judgment 
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3. Judgment a good plea in ſatisfaction 
of a bond, Roxwe v. Neraham, 248 
4. Bond to ſue with effect is not forfeit 
by ſuing injunction, Duke of Ormond wv. 
Ireland, 320. 330, 381 
5. Bond for performance of covenants; 
plea, chat for the breaches he had re- 
covered damages in covenant, no plea 
in bar, for ſhews tae bond was forfeit, 
Pierce v. Hutch:ijon, 321 
6. Obligation to do an impoſſible thing 
is ſingle, Wall v. Growert, 418 
7. Bond for forty liberis good, Rolines v. 
Barneham, 495 
8. Bond diſcharges a/ſampfer by extin- 
guichment, being of a higher nature, 
May v. King, | 537, $38 
9. On debt on a bond, plea that plaintiff 


agreed to accept a bond in ſatisfaction 


of the firk bond, it is ill, for it is no 


more than a covenant, and not a re- 
leaſe, Baber v. Palmer, 539 


10. Bond may be ſatis faction of the con- 
dition of another bond before forfeit- 

ed; ater if after, Baber v. Palmer, 
| ibid. 


OCCUPANT ax» OCCUPANCY. 


Eſtate pur autre vie only aſſets in reſpect 
of creditors, and not chargeable with 
legacics, unleſs thereout expreſsly 
given; and the executor or admint- 
itrator, if no debts appear, will be oc- 


cupant, and is not diſtributable, Ol. m 


v. Pickering, 103 


OFFICE any OFFICERS. 
de JUSTIFICATION. 


1. Regiſter's officer of Landa may be 


ranted to two ; and a judicial office 
may as well be granted to two as a 


miniſterial, Jenes v. Beau, 10 


2. Clerk of the peace not removable but 
on miſdemeanor, for has a freenold ; 
and arti-les in writing mult be exiu- 
bited againſt him, Rex v. Evans, 13 


3. The cuſtody of the rolls belongs to the 
cuſtos rotulorum ; the making them up 


bdelongs to the clerk of tne peace, who 


is 2 diſtin officer, and not a ſervant 


to the euſtos rotubram, Rex vv. Evans, 
5 5 | | | 13 
4. Clerk of the peace not removable by 


a new cuſtos r:tulorum, for has a free- 


hold in his office, Harcourt v. Fox, 


42 

5. Bond given by deputy to be account- 
able tor half the profits of an otice, 
not being within 5. Edw. 6. this bond 

is good, not being for a ſum certain, 
Culiiford v. Cordonmy, 90 
6. Cu/os rotulorum may appoint clerk of 
the peace by paro', Saunders u. Owen, 

= 199 
7, Pariſh clerk cannot ſue for a ſalary in 


ſpiritual court, Anonymous, 583 
ORDERS or JUSTICES or Taz 
| PEACE. | 


Sce Poor, APPRENTICE. 


1. Order of ſeſſions on appeal is final, 


though the ſtatute does not expreſsly 
ſay ſo; and the court of king's bench 
cannot examine the fact, but only quaſh 
the order, if contrary to law on the 
face of it, Anonymous, 20 


2. Two juſtices of the peace removed a 
poor man from H. to B. which the 


ſeſſions reciting, and that he had rented 


a farm of ten pounds per annum at H. 
ordered that he ſhould be ſettled at H.; 
reſulved, that the ſettlement at H. be- 
ing the place from whence he was re- 
moved, is a reverſal of the firſt order, 
per two juſtices, contra Hor, who 

| held, it thould have appeared he had 
been ſettled there forty days, Anony- 
maus, 20 
3. It is not neceſſary to ſay he rented a 
houſe of ten pounds per annum; the 
order muſt be on complaint of the 


overſeers and churchwardens, elſe the 


juſtices have no juriidiftion, Rex v. 
Wotton Rivers, 89 
4. Order made by juſtices, who are not 
ſa d to be of the diviſion, good, for the 
ſtatute is only directory, Rex v. AS 
ley, | 138 
5. Appeal from order of juſtices muſt be 
to the next general ſeſſions, and not to 
the next general quarter ſeſſions, Rex 
D. Shaw, 203 
B b b 3 6. Order 
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6. Order of ſeſſions quaſhed, being 


5 likely to become chargeable, as we 


<< are credibly informed, * Bloxam v. 
King fen, a 323 
7. Order made cond: tional. if B. R be 


% of ſuch opinion,” quaſhed, Grizaon 
D. Owercctt, ibid, 


8. Seſliors can only affirm or quaſh orders 
on appeal, and have no power to make 
an order, Owercett wv. Grinzen, 376 

9. B. R. ex debito juftitie is bourd to 
confirm order, if nothing appears why 
it ſhould be ſet afile, Overcort v. Grin- 
ad, ibid. 


CIAL MA &TTERS: 


21. See allo Rex v. Johnen, 993 
22. It order of juſtices be quaſhed it 
B. K. the order of ſeftons fails, Ax: 
nut, 548 
23. If order of juſtices be confirmed on 
appeal, the appellauts are concluded, 
SS noayinbus, 71d. 
24. Five juſtices ſneuld not join in an 
order ot ſcſſions; per Hor r, Auonv- 
Nong, : 559 
25. Scinons quaſhed an order of juſtices, 
and be fore the poor perion comes bac': 
E make a new order, it is ill, 
Gerjtone v. Erina hne, 3 


10. In order of juſtices i In adjudication of 25. To remove a perion. ruſt bo adju- 


the reputed father of a baſtard c ild, 

muſt appear that one of then was of 
the gaarum, and that the examination 
was by two, Rex v. Semerwn, 393 


11. Order to remove 2 man and his fa- 
mily ill; ſo of him and his children, 
Rex v. Kirford, 398 


12. When two juſtices make an order, 
they may certify it to the ſeſſions; and 
then the ſeſſions are iegatly poſſoſced of 
it, and removable by certiorari, Rex v. 
Marlborouzh, 402, 403 

13. Servant hired for a year ſhall not be 


ren:ovec for being got with child, Rex 
D. Marlboro: 25, 


14. But ſee Rex v. Brampton, 403. notes 
15. Both juſtices in making order muſt 


examine, ibid. 
16. And ſee the ſes cited, 403. notzs 


17. Order of ſeſtons for aſſeſ ng tou ards 
repair of a bridge removed by certio- 
rari, 403 

18. Juſtices cannot order a ſum of mo- 
ney 10 be paid for drawing indentures 
of apprenticeſhip, but ſhould order a 
rate to levy fo. much per week till 
Convenient ſum be raiſed, {ronymeus, 
417 

| 19. Order confirmed on appeal is conclu- 
.nve, Rex wv. Lengeritchill, 419 


20. Sclions may originally make crder 
for diſcharging apprentice, and may 
order maſler to refund part of the mo- 
ney; it muſt appear that maſt-r was 
ſammoned, Rex v. Dill:n, © 498 


403 


dication is likely to become chargeable, 
Halftead v. Meijord, C67 


27 Order to remove wife and children 
to the laſt ſættlement of the huſband 
ill, for children might have ancther 
ſettlement, Holtexd < Y. Meiford, ibid. 


28. Order confirmed on appeal is fina! 


to that pariſh ; ſo if it be not N 
from, Rex v. Menton, 6083 


„„ 


See ADMINISTRATION. 
Dorative is exempt from the ordinary's 
juriſdiction ; vet. the clerk of it may 
be pur iſhed by ecclefiaftical cenſures, 
but not to deprivation, Finch v. Har- 
ris, 640, G4 


ORPHANS. 


See Lox DON. 


0 UI. A WN T4. 
| See I55VEs. 

1. Perſons oat! lawed for felony, Cour: 
c:nrot give judgment againſt chem, 
unleis are prefent, it being for a cor- 
poral punichment, Rex v. Harrijon 
and Duke, 156 


2. The cattle of a firanger levant ard 
ccuchant on land extended on an out- 
lau ry may be taken by a levari jactar, 
Britton v. Cele, c 175 

3. It an outlawed perſon, before inquili- 
tion, alien, it prevents the king's per- 

nancy of the profits; aliter if the 
alienation be after inquiſition, 86 
| 4. King 


s 


* 


% 
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2 


4. King is not entitjed to real eftate, © P. 
chat:els real, without oſice, but to | 8 
chattels perſonal he is, 77 PALATINE COUNTIES. 

5. Not ſay ing pro cem. an exception, 1. The ſtile of the juſtices in Durham is 
Anonymous, > 0-Þ SF always itinerant, and there there is ng 

6. When cauſe of action accrues at a - great ſeſſions, Lamb v. Feniſon, 181 
time a perion is outlawed, pica of out- 2. If perſon be in cuſtody of marſhal for 
lawry overthrows tie writ, and after cauſe, he may be proceeded againſt 
removal of cutlawry nut begin de for matter ariſing within county pala- 
rovo ; but where the diſability comes tine, Hilbraham v. Lo und, 535 
after the cauſe of action accrued, the OE | : 
plea of outlawry 1s only a temporary PARCENERS. 
diſability, and does not abate the wrir, See JOIN TENANTS, &c. 


but only gucufzue, Lady Falkland <4. 


Signing 400 | PARDON. 

7. If a perſon who is viſible be outlawed, 1. Where a crime is pardoned, all the 
the ouclawry ſhall be reverſed ne conlequences thereof are diſcharged, 
charge of the plaintiff, IIill v. Milis, Rex wv. Greenvelt, - _ 119 

: ; #13 2. If the king grant away his fines, that 

8. By ontlawry a l-ate for years is for- does not extinguiſh his power of par- 
feit before ſeizure ; and if fold befor doning, for that is inſeparably annexed 
ſeizare the king tial) avoid the ſale, to him, . 
Anonypimcas, . c 

9. Feme covert outlawed without baron PARISH, TOWN, VILL. 
difcharged an motion, Sarah Grifhth's i. Pariſh may tax themſelves to carry on 
Calls - 444. 445 a ſuit for the good of the pariſh ; bur 


10. Outlawry of treaſon reverſed, not in ſuch rate the majority will not bind 
ſaying where the court was hel4, Rex the reſt, as in caſe of other rates, Rex 
v. Jeates, 542. 544 D. Everarl, 440 

2, A chapel's having ſacramentals only 


11. Bef tl for murder be re- f EI 
Fe oe om nl MY Ot N will not make it independent of the 


verſed, a /crre facias mult go to all the 


lords mediate and immediate, or attor- pariſh, Anonymous, 504 
ney general muſt confeſs on record 3. Vill and village are the ſame; a ham- 
that there are no lands or tenements, let is a diviſion of a vill; the whole 
Rex v. Ioung, 544» £45 vill is a conſtabulary, Anonymous, 546 


12. See alſo Rex wv. Biſhehs $26, 669 PARISH CLERK. 
13. In error to reverſe outlawry for mat- 
ter of law, need not give bail to tae 
original action, as mutt for want of "'PFPARLIAMENT 
proclamations, Wilbraham v. Deley, 
N | 545 Sze PRIVILEGE. 

14. Special bail to reverſe outlawry is to 1- it ! | : ; 
anſwer condemnation ; other {pecial law, he may be brought into equity 
bail is, or to render body to priſon, without breach of privilege, Auony- 
Iu i/braham v. Doley, $45; % 7 | 343 
ON FF 2. Writ of error ad prox. Monem parlia- 


See OFFICER. 


Tf member of parliament ſue one at 


menti, and before that time it be diſc. 


| ſolved, and day fixed for a new one 
OVERS E ERS. | whether it be a_/uper/edeas of execution, 
dee Poor. Peters v. Benning, 604 
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3. If proceedings be on impeachment, 
and then the parliament be difſ»}ved, 
may proceed in anctaer parliament, 
Peters v. Beuning, 605 


4. If Term intervene between a proro- 
gation, execution may be, by the 
opinion of HALS and KEELING, 26:2. 


5. If writ of error be left in the lords, 
and there be à diſſolution, execution 
may be taken out; but the wiit of 

error is not diſcontinued, ibid. 


PARSON, VICAR, AvD CURATE. 


1. The freehold of the church is in the 
pariſon, and no one can preach in it 
without his leave, Turten v. Reigucids, 
4 433 

2. None can preach without licence of 
the ordinary, which he ougir to grant 
ex debito juſtitiæ to one who is fit; but 
if will not do it, the remedy is appeal, 
not zzardamas,T uricn v. Reiguelds, ibid. 


PAWNS. 
See PLEDGES, 


PEACE, SURETY OF. 
See Goop BEHAVIOUR. | 


PEERSor Tit REALM. 


1. Indictment for murder by the name 
of C. K. pleads in abatement in r, 
and that he was Earl of Banbury; and 

held good plea, Rex v. Knowles, 55 

2. In civil ac. ions the recognizance is 

” entered into by ibe bail only; and ſo 
no eftoppel to a defendant's peerage, 
Roberts v. Villar, 217,418 

PERJURY. 

1. Where a thing is expreſſed with cer- 

' taimty before, an i727uezzomay relate 19 
it, and explain it; elſe not, Rex v. 

Crete, | 139 

2. In ſwearing off a contempt may be per- 
jury, Rex v. Sinn, 511 


P LE AS axd PLEADING. 
1. Where a thing may be pleaded in 

: 2hatement, that ſhall not be aſſigned 

fer error, Cone v. Bowles 1 


* — 
1 23 7 


2. Jointenancy muſt be pleaded in abate. 
ment, and cannot be pleaded in bar 
Kemp d. Andrews, Ang 3 

3. Touts temps prit cannot be pleaded after 

imparlance; but on a bond after im- 
parlance, tender may be pleaded, and 
uncore pri, Anonymous, >| 


4. Hoc parat. eff wverificare only form, Mor- 
i v. Vivian, © mY 
5. Plea in bar, that he was admipiſtrator, 
and not executor, ill, Harding v. 
Salkiil, . 46 


6. Writ of error depending in exchequer 
chamber, no plea in debt on a jedg. 
ment, Anonymozs, 48 


7. Plea, that the indorſce was a bankrunt 
at the time of indorſement, good plea; 
but muſt plead that a commiſſion was 
taken out, Haller wv. Goodwin, 50 


8, Plea that he was adminiſtrator, and not 
executor, ande petit judicium quod, fe. 
non reſpondere debeat ; this would have 
been a good plea in abatement if pro- 
perly concluded, which ſhould have 
been quod billa cofjetur'; not being ſo, 

it is ill, Bower v; Coke, 83 
9. If athing be to be done 5; a man, or his 
- afſigns, muſt ſhew it.in the disjundtive ; 
but if 79 a man and his aſſigns, need 
not mention his afſipns ; he muſt thew 

he has aſſig ned it over, Sui v. Sharpe, 
10. Another action, pending for the ſame 
cauſe, may be pleaded prcut patei per 
recordum before the original filed, or 
ifſfue entered on record, Armitage v. 


| Rowe, gt 
11. In all caſes where a perſcn admits the 


action, were it not tor ſome fpecial 


matter, that may either be ſpecially 
pleaded, or given iu eviderce, fuſſy 


V. Jacob, 97 


12. In ſpecial pleading, wherever the de- 


fendant ſheweth a cauſe of action in 
the plaintiff, either expreſs or implied, 
and confeſſetih and avoideth it, it is 
a good plea; but without allowing a 
cauſe of action, it amounts to the gene- 
ral iſſue, Hallet v. Birt, 121 


13. Foreign plea muſt be ſworn to, but a 
plea to the juriſdiction is not a foreign 
N pleas 


A 
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plea, and ſo need not be ſworn, Choimicy 

We > Bloom, | 123 
14. If alien- nee ĩs pleaded in bar the place 
of his birth muſt be ſewn; if in abate- 
ment, it is triable where the action is 
brought, Ord v. Howard, 125 


15. When outlawry is pleaded in abate- 


ment, a capzas, or ſome ſuch thing, mult © | 
an- 26, If the plea be ill, and breach is ill 


appear; and not conclude prout patet per 
recerdum, as when it is pleaded in bar, 
Anonymous, | 132 
16. Wherever an action is commenced by 
bill, praying judgment of the count is 


2 plea ia bar; and in caſe of plea in 


:batement of the count, mult not pray 
judgment of the count, and that the 


count may be quathed, but that the 


bill may be quaſhed, Leaves v. Ber- 

nard, | 133 
77. Variance between the writ and the 
count cannot be pleaded without crav- 


ing cyer ; for though it be in court, 


it is on a diſtin roll from the count, 
Bragg v. Digby, 5 189 


18. Action pending in inferior court no 


pliea in bar to action brought in ſuperior 
court for the ſame caule, Brinſy v. 
Gold, | Eg 204 
19. Plea of other action pending in C. B. 
not ſupported by action diſcontinued, 
Marley v. Blunt, 55 


20. If in bar defendant fail of giving 
colour where neceſſary, that may be 
remedied by the plaintiff's replication, 
Anonymous, 36 
21. If one come in on a cefz corpus in 
cuſtody, he muſt plead igHfanter; aliter 
where he has been bailed, and come in 
on the cepi ; ſed per Hor r, there is no 
reaſon of the difference, Anonymous, 

| | = 47S 
22. Tt is no true rule, that where the de- 
fendant may plead the general iſſue, 
and give the ſpecial matter in evidence, 
he (hall not plead ſpecially, Paramour 
v. Johnſton, 370, 377 
23. Wherever matter in law, which 
avoids the cauſe of action, may be 
pleaded generally ; and that given in 
evidence, that may be pleaded ſpeci- 
ally, Parameur c. Febnſton, "477 


24. Gn all general iſſues, ſpecial matter 
may be given in evidence, if colour 
be given. 377 

25. If one is bound to ſave harmleſs 
againſt a particular thing, defendant 


ſhould ſhew how he has done it; but 


if it be to ſave harmleſs generally, uu 
damnificatus will do, Anonymous, 406 


aſſigned by replication, plaintiff ſhall 
not have judgment, Anonymous, 407 


27. Where there is matter in bar to be 


p'eaded, and omitted, it ſhall not be 
given in evidence, Rook v. Sberiff of 


Saliſbury, 412 


28. Where bond is given for doing a 


thing which lies in demand, the bond 
is not forfeit till demand; of which the 
defendant muſt take advantage b 
pleading /emper paratus. If be ſhould 
plead performance generally, and 
plaintiff aſſign breach, defendant can- 
not rejoin want of demand, for that 
would be departure, Lewius v. Randall, 
| 413, 414 
29. If on ſcire facias returned, defendant 
do not plead what he may have in 
diſcharge, he loſes the advantage of 


it, Anonymous, 441 


30. If one be to plead in bar in Michael- 
mas, craft. Animarum will do; aluer if 
in abatement, Anonymous, 442 


31. Either general iſſue ſhould be plead- | 


ed, or colour be given, Saunders's Caſe, 

| $13, $14 

32. Where re/pondeas eufter is awarded, 
where judgment final ſhould have been, 

it is not error, being for plaintiff's ad- 
vantage, Slanney v. Slanney, 525 


33. If plea begin in abatement, and 
conclude to action, it is ill, if plea in 
bar be not ſufficient, ibid. 


- 


34. If plea commence in bar with gcod 


matter, and conclude in abatement to 
the writ, it is well, ibid. 


35. In plea amounting to the general 
iſſue, colour ſhould be given, May v. 


King, 537 


36. After attorney made and entered on 


record, cannot plead there was no 


ſuch 
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fach perſon as the Praiutiff, Bai! v. 
Sith, 379 
>. Term cannot now be ⸗wWaned with. 
out writing, but need not be to picids 
ed, but to come in evidence, £rcs v. 
Sellaviy, | i: $4 
38. Bot wills of lands being created by 
aQ of parliament, ali the circumſtances 
moſt be ſer forth, Sirch v. Bella u ay, 
$40, 541 
39. On debt on 3 heed, payment of part 
uts darrein continuance wy de plead- 
ed in bar, Pearce v. 4 ee. 
40. But not ſo in contract. becauſe may 
be given in evidence, Pearce v. Pack- 
ene, - 542 


41. On pleading a deed, 2nd profort of it, 


it remains in court all the Term ; but 
letters of admigiitration Go not, Roberts 
*. Artbur, 598, 599 
42 When a plea begias with 2 94242, it 


* muft be reſtrained to what thit refers 


to, Vincent v. Pre/'on, ' 603. 60. 


ze Plea in bar is good to a common in- 
tene, V aſper v. Edwards, 663, 654 


44- Replication muſg have a general cer- 

tainty, Faſpor v. Eduara, 665 
PLEDGE AND BAILMENT. 

A man may have debt for money due to 


him, porwithſtanding his having a 
pawn, Anonymous, 564 
POLICIES or INSURANCE. 

See Maachaxrs. 


' POOR, POOR*':; RATES, 
VAGRANTS. © 


See JusT1CES OF THE PEACE, ORDER 


or JUSTICES, APPRENTiCES. * 


1. A boy put out for a year to learn to 
ſhave and make xis, on covenants 
entered into, ta which the boy was no 
party, gains no ſettlement, ' cx v. 
Jeriſon, 132 


2. Seſſiors may ſet aide a poar's rate, 


- and make a new one themſelves, or 
otder one to be made by the church. 
wardens, &c. Rex v. 


Sk:reditch, 212 


Service of a year by two difierent 
contrads, is a n ſerrice for a year 
to gain a ſettleme nt, Bredget Bail. y', 
Caſe, 224 


4. If averſcers of poor be convened 
before two juitices to account, the 
remedy 15 to appeal to the ſeſſions, 
Anonymous, 251 


5. Vagrant ſeat to the 1 of his birth, 
may "be ſent to the place of his laſt le. 
gal ſettlement, Aucnymous, 319 


6. A child follows the {=ttlement of ii 
pirents, unleſs he gain a diſtin ſet. 
tlement. Ideat, fince 1. Fac. 2. fol- 
lows the father's ſettlement, Anony< | 
uu, 322, 323 

Poor perſon ſent by r of juſtices 
from A. to B. which order was quaſh. 
ed on appeal, does not hinder the 
pariſh of A. from ſending him to other 
place of ſettlem ment, Rex vv. King flon 
Bowof'y, 323 

F. Spiritual court cannot make a rate 

themielves, but can ex.ommunicate . 
the pariſh for not doing 1 it, Blank v. 
A ewcomb, 327 


9. poor perſon removed dy order of 
juſtices to Oxſfordſtire, the juſtices there 
remove him to Beriſbire; the firſt 
order is concluſive till reverſed on ap- 
peal, Rex v. Shippingfarringdon, 370 


10. Thouzh B. R. will not affirm an 
order, are not obliged to quaſh i it, 761; 


* 


Settlement of facher is ſo of child. 
" Sprralfields wv. St. Andrew's, 383 


12. No notice rcquifite of a ſervant' 
coming into a pariſh to gain a ſettie- 
ment, Anozymour, 441 


13. When overſeer contracts debts on 
account of the poor on his own cre- 
dit; when he receives poor's money 
 faticient, it is his own debt, Anonys 
015, | 332 


POW E RNS. 


1. Power to make leaſes, except the de- 
meſne lands of the manor; under hi: 
copyhold land cannot be let, being 
parcel of the demeſne of the manor, 

147, 148, 149 
2. Where 


inter v. Leowvedurr, 


A TABLE OF PRINCIPAL MATTERS. 


. Where a power is given, and after 
comes à qualification of the power, 
which is not as extenſive as the power, 
that part of the power may be executed 
without purſuing the qualification, 
Winter v. Lovedurr, 151 


PRESCRHIPTEON:: 


Vicar claimed a Pipend by preſcription, 


ill; for none but a corporation cr body 


politic can preicribe, Birch v. Wood, 
| 249 
PRINCIPAL Axpo INTEREST. 
See Mox gr. 


PRISAGE. 


Lee SUBSLBIES. 


PRIVILEGE OF BERSOVNS. 
See ATTORNEY. 


1. In an action gui tam, privilege may 
de pleaded, and he may plead in the 
negative, without making 2 foil de- 
fence, Kirkham v. Ii hecley, 74 
2. Where it appears in pleading that a 
perſon is actually in cuſtody, he can- 
not have privilege, Duucomò v. Church, 


102 


3. privilege of parl:ament dozs not pro- 


tet a man where ſecurity of the peace 


is deſired, Rex v. Culpepper, 198 


Being in cuftody of the marſhal, on 
bail filed, does not hindern attorney 
of his privilege, unleſs he be in actual 
. cuſtody, Stone v. Bodiner, 112, 113 
5. Bill cannot be filed againſt an attor- 
ney in Vacation; it muſt be /zdente 
cut ia the laſt day of the Term; if at- 
torney and other are joined, he loſes 
his privilege, and both muſt be de- 
clared againſt in cuſtoCy, Broadwarre 
v. Blackerty, 163, 164 
6. If officer plead his privilege by writ, 
his being an officer cannot be denied, 
Anonymous, 1 181 
7. Any plea of privilege may be to a 
declaration againſt one in cuſtody of 
marſhal, if he be wrongtully there, 
W clbrabam v. Lowwnds, "00% 


EKA x 


8, If attorney be in cuſtodia mareſ. for 


want of bail, or if puts in bail, it ſhall 
not hinder kim of privilege ; becauſe 
cannot plead it till bail, Nilbrabam v. 
Lewnds, 535, 536 


PRIVILEGE or PLACE. 


1. In cafe of exempt juriſdiftion plead- 


ed, muſt ſhew have juriſdiction of the 
matter, and that the cauſe ariſes 
within it, Duncomb v. Church, 102 


2. Temple no privileged place; nor can 


any exemption be good without ſetti 

up a juriſdiction to do juſtice ; but 
bailiffs ſhou]d not come to execute 
proceſs there; if they do, the way is 
to ſubmit to the proc eſs, and the Judges 
will lay them by the heels, Brown v. 
Buriace, | | 15 5. 156 


PROHIBITION axv CONSULTA- 


TION. 
See CHURCH: 


I. Prohibicion to the ſpiritual court, on 
a ſuit there for words, not to be grant- 
ed after ſentence, Coke v. Hawkins, 

| | v3 

2, Suit in ſpiritual court to annul an in- 
celtuous marriage, pending which ont 
of the parties dies, prohidition ſhall 
go gucad annulling the marriage, 
Hicks v. Harris, 33 


3. Prohibition gzead anſwering on oath 
in a ſuit for adultery, Anonymous, 40 


4. Prohibition to ſpiritual court on ſuit 


there to deprive a chancellor, Jones v. 


Bjhop of Landaſ, 47 
5. Prohibition may be to the ſpiritual 
court after ſentence, if it appears on 
the face of the proceedings that have 
no juriſdiction ; elſe not, Chickbam m. 
Dickſon, | 132 


6. If it appear on the face of the pro- 


ceedings, that the admiral has not juriſ- 


diction, may be prohibited at any time, 
Rex v. Brom, 134, 135 
7. Prohibition to grand ſeſſions, who 
ſubpœnaed a man who had an eſtate 


within the juriidiction, but lived vut of 


it, Yrantor v. Duggan, 138. 172, 123 
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YL. On ſuit for tithes, ſoggeſtion of a 
modzs, the fuggeſti.n mult be proved; 


elle a prohibidon, Gardener v. Booth, 


I 


9. Where it does not appear on the libel 
or proceedings, that the ſpiritual court 


has rot juriidic, ion, no pronĩibition | 
Fall be after ſentence ; but if it does, 


it ſhall, except in caſe of ſuing out of 
the dioccie, which muſt be taken ad- 
vantage of before ſeutence, Pecl v. 
Garuxer, 206, 207 
10. Libel in ſpiritual court for calling a 


woman ** whore,” and ſaying ſhe 
„ kept a bawdy-houſe,” being after 


ſemtenee ; not to be prohibited, Au 


, 236 


11. A man living out of a dioceſe may 
be cited for ſubſtraction of ti hes with- 
in it, being not within 23. Hen. 8. c. 9. 


252 | 


12. Cannot ſue in ſpiritual court for any- 
thing, where cuſtom is denied, but 


penkon, Macbil v. Malton, 260. 397 


13. Motion for prohibiticn to the chan - 


cery, Dair g. Earl of Stam/ord, 313 
14. Suit may be in ſpiritual cour: for frau- 
dulently taking away a will, which had 
been proved tizere, not prohibited, 
Deer; Czje, +”: Ig 
15. Suit in ſpiritual court for a mortuary 
if cutom be not denied, Olabam v. 
Rig hiſen, 326 
16. Spiritual court cannot make a rate, 
but excommunicate for not doing it, 
Blank v. Neucenbe, 327 
17. All controverfies concerning ſeats in 
the church determinable betore the 
ordinary, unleis where ſeat claimed by 
preſcription, .{nony025, 401 
18. Suit by a vicar, claiming a duty by 
preſcription, for finding a perſon to 
officiate at a Chapel of eaſe, Stone v. 
5 | 404 
19. Prohibition on a libel for a pariſh 
"race for mending an organ, Anonymous, 
| 4 Z 416 

20. No prohibition on ſuit for a mortuary 
if cailora be not denied by pica, ibid. 


3. By bill of loading the property is con- 


21. Suit may he in ſpiritual court 2% inf 


2 woman for incontinency after the 
death of the man, though ſhe lug geſt- 
ed a marriage, Anonymous, 4ig 

22. See alſo Hemming v. Price, 432 


23. Marriage de fads not to be aroded 


after death of a party, 


; Hemming d. 
Price, 


1614. 
24. In prohibition, either of the con. 
tending parties may be plaintiff, As. 
nymous, "i 
25. Though it appear on the face of the 
libel, that the ſpiritual court has no ju- 
r'{diftion, ili not grant protibition 
without ſuggeſtion, Blaxton d. Honore, 
| | 435 
26. Prohibition may go to a pretended 
court, Anonymous, 445 
27. If declaration be by him who ſued 
| Prohibition, and no plea in due time, 
judgment may be by x:4i/ dicit; but if 
on the other ſide, conſultation, Turt;x 
v. Rainier, 447 


28. Suit in ſpititual court for ſalary of a 


pariſh clerk, prohibited, Anonymous, 
2 5 533 
29. Libel in ſpiritual court for cohabita. 
tion with a woman, who for a conk- 
derable time, and to the day of the 
citation, lived within the dioceſe; mo- 
tion for prohibition, on ſuggeſtion the. 
lived cut of the dioceſe, refuſed, Fen- 
wick v. Lady Greſvenor, 618 


PR O OF. 
See EvlbeN CE and WITNESSE e. 


PROPERTY. 
1. Property of things fere nature is in 
the owner of the ſoil, while they are 
there, Sutton v. Maody, 144 


2. If a man ſtart game in his own 
ground, and k If it in another's, it is 
his by reaſon of the firſt ſtarting, Sat- 
ton v. Moody, 145 


ſigned, and he may bring action, and 
the invoices ſignify nothing, Era v. 
Martell, : 159 
4. By receiving money, and putting it 
into a bag, the property is alieted. 
N ö apd 
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f and detinue will lie for it, Carter v. appears that he did, the execution is 
Shepherd, 189 void, Pullen v. Purbeck, 355 


5. 4. emplays his father to buy goods 2. And if that appear on the face of tie 
for him, which he does, and pays part record, it is % fads void, and needs 
of the money; the property is in the no judgment or audita querela to avoid 

| father, and a ſubſequent bill of ſale to it; as it would if it did not appear on 

the fon will not deveſt the property, the return, Pullen v. Purbeck, 36s 


Anonymous, 1 3344, 345 3. If on elegit return be, that has no 
6. Earneſt does not alter the property, but lands, may have new execution; but 
only binds the bargain, Auonymous, 345 it any lands are found, is concluded, 


. Sale of goods in a ſhop out of London 4 v. Purbeck, 357 


does not alter the property ; nor even - 4+ Appearance on recognizance for keep- | 


pleaded, the replication muſt be either 

nul tie] record, or crave oyer of it, and 

22 _ | not jcia iſſue on it; if it be of another 
court, may reply nul tiel record, and 

day is given to bring it in, Creamer vv. 


R. 8 Wickett, 350, 351 


RECOVERIES COM MON. 


RECITAE.. 1. If tenant gain the freehold any time 
See EviDEnCE. before judgment, it is good, Lacy 


| | | | *. Williams, 261 
ny > A 2. Rent- charge to A. in tail, remainder 


| 2 to B. in tail; A. ſuffers recovery and 
1. In execution on elegit the ſheriff muſt dies without iſſue, the remainder is 
deliver no more than a moiety ; if it barred, Anonymous, 


there, if telon be convict on owner's ing the peace never diſchar-ed till the 5 
evidence, Anonymous, 521 end of the erm, unleſs attorney ge- 9 
| | et neral comes in and delires it, Rex v. 3 
5. Debt on -recognizance ſaid deberi is H 

well, Beech v. Tresor, 500 i 

Q. b RECORDS. |. 

| I : 1. Plea in abat t. and jad 4 

QU ANTUM MERUIT 8 83 n 3 ; þ 
Where two promiles are laid, one well roll, and not to make two rolls, Da- | 
and the other ill, one ſhall not vitiare barion v. Chancellor, 189, 190 + 
the other; unleſs it appears to be for 2 On aul tiel record pleaded, a day is 1 
the ſame thing, ſhall not be ſo in- given to bring it in, Moor v. Mana- [7 
tended, Nef DV. Cole, > 157 captors of Garrelt, : 214 If 
| 3 If bail be perſonated, | J 
 UARE TMPEDIT., | n en 3 
Two jointenants of advowſon made par- 4. Scire facies nyalnſt bail, had 9 
tition to preſent by turns ; one grant- no capras iſſued; plaintiff replied there „ 
ed over his ſhare, the grantee may did, prout patet per recordum ; ill, Grane 1 
alone bring gare impeatt, Philips v. 4, Burton, 1 67 1 
Ay 2 5 . 6. If record be pleaded, it muſt be ſhewn 1 
OD PERMITTAT. Where it is, Anonymous, 318 9 
Nee 6. When a record of the ſame court is A 


513 
RECU3ANTS. 
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ANT S. 
See CHURCH of ENGLAND. 


es. 


See Treo. 


RELEASE axp DEFEASANCE. 
1. Two deeds made st the ſame time, 
and not having reference to each other, 
not to be conſtrued detealances, C/ay- 
ton d. Kynaftin, | 221 
2. Record of judgment is defeazable by 
bdond or deed; froymons, 229 
3. Nor: pref. againſt one defendant, is no 
releaie as to the reft, Rex v. Serjeant, 
5 320 
. Releaſe does not diſcharge a note 
given the fame day, 4nonymons, 491 
5. If covenantee covenant to ſave co- 
venantor harmleſs, it is a defeazance 
of the covenant, Lacy v. nalen, 
| 415 
6. Where a thing is to be done on a con- 


dition precedent, releaſe of all de- 


mands given before condition per- 
formed, does not diſcharge it; for 
| before that it does not lie in demand, 
Thorpe v. Thorpe, 455, 460 
Where are mutual promiſes, releaſe 
will bar action before perfor mange, 
Thorpe v. Thorpe, 459 
$. Indenture made by H. and Z. to ſave 
C. harmleſs, is not a defeaſance of a 
covenant wherein 4. is bound to pay 


C. a ſum of money, Lacy v. Kynaſlon, 


548 
9. If a deſeaſance be to one of the par- 
ties, it is ſo to all, Lucy . Kynaſten, 


8 
10. Where it way be colleged deed in- 


tends mutual remedies; it ſnail not 
be confirued a defeazance, ibig. 


11. Defeazance is, that when the con- 


dition be performed, the thing detea- 
zanced ſhall ceaſe, | 
12. If A. and B. be jointly and ſeverally 
dound to C. and covenants not to que 


A. it is not a defeazance, Lacy v. K 


nalen, 551, 552 


REMEDIES. 


See ACT!10NsS. 


ivid, ” 


RENDER: 


Cee Bail. 


RENTS. 


See Day and RELEASE. 


REPLEVIN, AVOWRIES axy 
HOMINE REPLEGIANDO. 


1. In a homine replegiando mult plead ** 
Hanter, without imparlance, Anony- * 
ons; x 9 

2. In a hemine repligiaado, if the party 

appear on the day of the return of 
proceſs, and pleads non cepit, ſuperſe- 
deas (hall go to the avirhernam without 
bail, De La Baftile v. Reignald, 36 

3. Avowry was only for part of a rent; 
how the reſt was ſatisfied mult be ſhewn, 


Fohnſton d. Baynes, 84 
4. Bailiff or not, traverſable in replevin, 
Trevilian v. Paine, ! 97 


5. It is doubtful whether hundred court 
can hold a plea of replevins ; but if 
may, it muſt be in court, Halle a. 
Bert, 120 


6. Property in a ſtranger a good plea in 
bar, Parker v. Meller, 122 


7. Whether in avowry or rejoirder a title 
mult not be ſet forth, Chaloner &. 
Clayton, | 188 


8. In avowry, whenever title is made 
under a particular eſtate, the <onr- 
mencement of it, and the original 
waence it is derived, mutt be ſet forth 

in pleading, Silly V. Dallx, 190, 191 

GC. Wnether in avowry for a rent. charge 
all the lands charged ſhoa'd not be 
named; and not with an inter alia, 
Orby v. Pullen, | 319 


10. In avowry as bailiff for rent, his 
bag bailiff not traverſable, Goudier”s 
Cafe, 321 

11. In replevin, bringing money into 
Court on tender of rent is ſuperfluous, 

for money is not demanded, but whe: 
ther diſtreſs be well taken; aliter in 
debt on bond, Hern v. Luines, 352 


12. In tender of rent on avowry, obtulit 
is neceffary, and paratus not ſufficient, 


353 
13. Replevin 


Hora v. Luines, 
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t3. Replevin and alias are not re- 
turnable, but the pluries is, Freeman 
v. Bluet, | | 397 
14. If appearance be entered before 
elongat. returned, no withernam ſhould 
go, Mere v. Matis, 425 


15. Vithernam is the proteſs on the 


elongat. returned, 187d. 


16. Non cepi may be pleaded on the 
elongat. returned, and then need not 
give bail; bat if pleads mv cepi on 
the abt bernam, he mult, ibid. 
17. The bail muſt be in a ſam certain, 
and in nature of gage deiiverance, 


Mare . Watts, 426 
18. Nox cepi may be pieaged on return of 
evithernam, | ibid. 


19. If cattle be taken in wv:7hernam by 


way of execution in replevin, the 


plaintiff has property in them; but 
net where it is only a proceſs, More 
D. N atis, | 428 
20. If the iſſue be againſt one who *s 
bailed in <virbernam, he is to be again 
in cuſtody, 167d. 
21. If againſt one who appeared on the 
_ elongat. teturned, and pleaded not cept, 
a Hhernam ſhall go, More v. Wart, 
428, 429 

22. By appeating ard pleading on the 


Si betnali, all procted.higs Bay till iſ- 


ſue determined, 4 
23. Are demandable on the return - day, 
| 7Std. 


24. In pluries replevin, there is a day in 


court, More v. Natts, 430 


25. If plaintiff is demanded, and will 
not declare, ſhall be nonſuited, Dore 
v. Hatts, - 431 

28. Where the writ is againſt ſereral, 
muſt declare againſt thoſe who appear, 
and continue proc eſs againſt the others, 


i. 


27. On removal of replevin by certiora- i 


out of inferior court into B. R. the 


declaration cannot be changed, Aae- 
nymous, . | 453 
28. Whether ſecond deliverance be a /#- 
perjedeas of writ of enquiry, Pratt v. 
Rulleit, 5 540 


REQUEST and DEMAND: 


Where bond is given for. doing a thing 
which requires a demand, the bond 1s 
not forfeit till demand; ard the de- 
fenJant muſt take advantage of want 
of demand, by pleading /cmper para- 


ts, Levins v. Randall, 413, 414 
N 

1. Cannot be returned on writ of execu- 

ton, Anonymous, ; 19 


2. Reſcue returned, ſaid to be out of the 
hands of bail:fs, good, Rex v. Giles, 


984 


3. On reſcous returned, attach mem goss 
of codrie witaout motion, Anonymous, 
| 247 

4. Reftrns returned is not trzverſable, 
Tracy's Gave, $50, $57 


RES TIT UTI ON 
1. On reverſal judgment is, that the 
party be reftored to whatever he had 
loſt ; and ſuggeſtion ſhould be, that he 
was ſeiſed of ſach lands, and a ſcire 
facias be taken out againit the terre- 
tenants, who may ſhew cauſe againſt 
reſtitution, D:ilen v. Walcot, 407 
2. On ir qui ſition of forcible entry quaſh= 
ed, reititutton is not of courſe, Ano- 
9m A, : 423 


RETURN oe WRITS. 
See SHERIFF, | 
1. To make cagia- retzrnable the ſame 
dey ſummons is returnable is error, 
Bidolph v. Feal, SO 523 
2. Fifteen days not neceſſary to return 
of a procets in a franchiſe, Bidolph v. 
Feal, © | „ 


REVOCATION. 


Action brought by principal is revoca- 


tien of letter of attorney, L{nonymouss 
429 


See WILLS. 

RIOTS, ROUTS, axD UNLAWFUL 
ASScMB3LIES. 

1. Vhere the inquiſition is on view, the 


Meriff mait br pteſen:; and though 
| the 
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the ſtatute appoints it ſhall be within a 
month, under a penalty, that is only 
mandatory, and may be after, Rex v. 
Page, e 123 

2. If all except two indicted for a riot 
are acquitted, no judgment can be; 


but if it was cum muicis aliit, aliter, 


Rex v. Sudbury, 262 


RIVERS. 
See Hienwars. 


RULES or COURT. 


1. Second ire facias ſhall not be taken 
oat till the day of the return of the 


firſt, Anonymous, : th 


2. If a man ſurrender himſelf on a judg- 
ment given againſt him, and he be not 


charged within two Terms after judg- 


ment, he ſhall be diſcharged on com- 
mon bail, on producing a certificate 
from the clerk of the errors, that 
. there is no writ of error depending, 


Anonymous, 132 
3. Peremptory rule not to be without 
notice, Anoaymous, 251 


4. All deeds to be enrolled on the plea- 
ide, and acknowledged in the face of 


the Court, Regala Generalis, 321 


g. In debt againſt bail the principal may 
de ſurrendered, as on /cire facias, on 
two aibilt returned, att“: Caſe, 351 


"RULES or LA w- 
See Maxim. 


3 


g 3 
Sc TRE FACIAS. 


1. Scire facias was ſealed and delivered 
after the party's death; and held ex- 
ecution thereon good; acd that the 
ſtatute of 29. Car. 2.<. 3. is only to 
be underftood of the goods of a pur- 
chaſer, purchaſed before the delivery 
of the writ, Dr. Needham's Caje, 5 


2. No writ of error lies on a ſcire Factas 
in the exchequer chamber, on a judg- 
meat affirmed there, Hartop v. Holt, 


105 


3. Bail pleads payment before the return 


of the ſecond /cire fuciat, and held ill; 
for the recognizance is forfeited before 
ſuing out the firſt, Conier v. Bail of 
 Rawiins, | 112 
4. In /crre faczas, it is ſufficient if there be 
fifteen days incluſive between the 76% 
of the firſt and the return of the ſe. 


cond, Goodwin v. Beatbane, 215 


5. In ſcire facias guare execatio non, the 


plaintiff in error may aſſign error; 


which if he do, the judgment is 
only that execution be awarded, 4nc- 
nymous, | 231 


6. Where on a capiat, and cepi corpus 


returned againſt one, another dies, 


and he in execution eſcaped, the ſcire 


facias ought to ſuggeſt the eſcape; 
and ought to be de terris et tenementis 
of the deceaſed, and de terris tene- 


mentis bonis et cataliis of the ſurvivots, 


Anonymous, a 204 
7. On reſtitution awarded on reverſal of 
Judgment, ſcire facias ſhould go againſt 
the terre-tenants, Dillcn . Wales, 

| | 407 

8. In ſcire facias on ejectment the origi- 
nal title may be controverted ; aliter 
on a Judgment in debt, Anonymous, 
4929 

9. If writ of enquiry be not executed 
within a year, there mult be a /cire fa- 
cias, How wv. Acton, ; 590 


SCHOO L S. 

See UniversrTiEs. 
SKATS zw= CHURCH 

See Cnvuncn. | 


SERVANTS. 
See MasTERs. 


SESSIONS, GENERAL Ax 
| QUARTER. : 
See ORDERS of JUSTICES. 
t. May be a trial at the ſame ſeſſions, if 
there be an adjournment, ſo as there 
85 may 
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way bs fifteen days between the 10% 
and the return, Jionpmcus, 50 
2, Seſſions cannot, by conſent of parties, 
"refer a thing, and oblige the parties 
to ſtand by their order, as juſtices of 
i prius may, Holford v. Lawrancr, 
5 | "mJ 
3. If juſtices do it, it muſt be as their 
order, and not to whom referred, Hol- 
ford v. Lawrance, ibid. 
4. Seſſions may adjourn matter for far- 
ther debate to another ſeilions, King's 
Langley v. Si. Albans. 260 


SHERIPPS. 


1. Where there are two ſheriffs, and one 
is challenged, wvenire mult go to the 
other, and not to the cotoner, but on 
default of both; if ſheriff die, no 
proceſs ſhall iſſue till a new one be 
made, and proceſs ſhall not go to the 
coroner, Rex v. Warrington, i 

2. Sheriff in the ſame Term may diſavow 

a return made by another perſon in his 
name, Rex v. Avingdon, 2. 408 

3. Debt lies againſt ſheriff for reward 

given by act of parliament on convic- 


tion of clippets and coiners, Big nel. 


Rogers, 310 


4. Sheriff returned anda vi balli vo, when 
his own baihff had made an arreſt, and 
ſoffered an eſcape; action will he for 
this falſe return, Steward v. Floyd, 

| | 311 

5. Appeal being brought by infant, the 
ſheriff delivers the writ to him, and he 
deſtroys i:; this is a contempt in the 
ſheriſt, and for it was fined, Steat d. 
Tobler, 372. 71 

©. Court will not make a rule againſt a 
high ſheriff to return a writ, Kilderton 
v. N iltinſon. 454 

7. Plaintiff may refuſe aſſigument of bail- 
bond, and proceed againſt him by 
amerciaments, Pickering's Caſe, 447 

8. Caſe will lie againſt ſneriff for refuſing 
a writ, Lane wy. Cotton, 485 


2. Cafe againſt him for not returning 


good iflues on a diferinzas, Anonymous, 


494 


10. Oa taking aſſignment of bail-band 
a promiſels indoricd to fave the ſheriit 
harmleis againſt amerciaments, and yet 
the bond continues in his hands, Aus- 
Ry mouss 5 1 G 


11. Sheriff ought not to make a blank 
warrant to be filled up with ſpecial 
bailiff, Anonymous, | 527 


1 If ſneriff take inſufficient bail, and 


plaintiff's attorney accept aſſigument 
of it, he thereby diſcharges him from 
amerciaments, | tbid, 


13. Sheriff takes bail-bond on an attach- 
meat, and no remedy is againſt him on 
a cep: returned but to amerce him, 
Sheriff of Cumberland's Caſe, 557 


14. Motion to oblige a perſon to take 
aſſignment of a bail-hond refuſed, Rex 
v. Haus, 579 

15. If ſheriff levy money on a fiers 
facias, and returns fferi fect, debt will 
he againſt him, Cole v. Acorn, 624 


'$0.LIETTOW 
See ATTORNEY. 
STATUTES IN GENERAL, AND 
THEIR EXPOSITION. 
See SCIRE FACIAS, * 
1. Trial in a wrong county after verdict 


aided by 16. Car. 2. c. 8. three Judges 
againſt HoLT, Chew v. Briggs, 7 


2. Statute appoints a ſpeedy remedy 


againit quakers for tithes, viz. on com- 
plaint bzfore juſtices of peace; this is 
only an additional remedy, and does 
not take away the juriſdiction of the 
ſpiritual ccart : but u here the ſtatute 
alters the offence, and makes it of a 
higher degree, as in caſe of polygamy 
after a man has been tried for it, or 
where a man is adjudged the reputed 
father of a baſtard child, the ſpiritual 
court cannot proceed, Rex v. Sanchy 


and Tit per, 105 
3. See alſo Biſbop of St. David v. Lucy, 


4. Statute 1. Hen. 5. c. 5. of Additions, 


Is a general law, of which the Court 
will take notice, Aex v. Fielding, 199 
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5 Statute of 2. Hen. 5. c. 3. ig reſpect 
of giving copy of the libel, does not 
extend to the court of 3 Lna- 
AYMous, 243 

6. Statutes which concern the revenue 
are public, though in reſpect of parti- 
eular perſons therein named may be 
Private, Anonymous, 249 


7. Where a ſtatute makes a thing a tem- 
poral offence, which is ſo by canon 
law, ſpiritual court may alſo proceed 
to deprivation, une of St. David's 
v. Lucy, 239 

8. So where the non-acceptance of an 
office is penal by ſtatute, may alſo by 
non-acceptance of it incur the penalty 
of a by-law, City of Landon v. Vas. 
acre, 2569. 273 


9. Citation may be ſerved on Sunday, 


notwithſtanding 29. Car. 2. Brootbant 
V. Allenjon, © 275 


10. Where ſtatute creates a new intereſt, 
it ſhall be governed by the like law 
ſuch intereſts were governed before, 
Lane v. Sir Robert Cotton. 486 


11. Gaoler may detain priſoners diſ- 
charged by the act for relief of poor 
priſoners for his ſees, Calladay v. Pii- 
kington, 513 

Leaſe for three years, to commence 

: 8 Pore by parol, is void by tae ſta- 

ture of Freuds, Aacnymous, 610 


Eowarp Tae FIRST. 
21. Edw. 1. (Conſpirators), 209 


EDwaRD THE SzcoNnD. 
22, Edw. 2. c. 4 (Nonſuits), 553 


Erpward THe Talg. 


2. Edw. 3. i. 2. c. 6. (Aids), 169 


13. Edw. 3. c. 10. (Sheriff), 226 
18. Edw. 3. c. 38. (Nonſuits), gz 
25. Edw. z. c. 5. (Clergy), 110 
31. Edw. 3. ſt. 1. ch. 11. (Adminiſtra- 

tion), 206. 439. 617 


35. Edw. 3. c. 5. (Wager of Law), 671 
42 Law. 3. c. 11. (Jury), 270 


Hen&y THs FourTn, 
13. Hen. 4. c. 7. (Riot), 


Hex aT THe Firrn, 
1. Hen. 5. c. 5. (Indictment), 
— C. 15. (Additions), 199 
2. Hen. . c. 3 rr of Libel), 243 


Hzvxr THE SIXTH, 
3. Hen. 6. c. 3- (Cuſtoms), 48) 
8. Hep. 6. c. 12. (Amendment), 370 
23. Hen. o. c. g. (Sheriff's Bonds), 205. 


: 034 
— Cc. 14. (Falſe Return), 26 


Hexay THE SEVENTH. 


3. Hen. 7+ © 1. (Clergy), 110. 158. yo | 


19. Hen. 7. C. 10. (Gaols), 220 


Hexar THE ErcutTy. _ 
14- Hen 8. c. 5. (Phyſicians), 602 


21. Hen. 8. c. 5: (Adminiſtration), 436. 


017 

— c.6. (Mortuary), 416 
— = Cc. 19. (Replecin), a 
—— C. 13. (Spiritual Perſons), 
N 169 
23. Hen. 8. c. 5. (Sewers), 273 
—— . 9. (Citation), 252 


——— . 10. (Superſtitious Uſcs),z1 
32. Hen, 8. c. 7. (Prerogative Court), 


252 


— Cc. 28. (Tenant in Tail), 169, 
170 
c. 34. (Afignee), 46 


— c. 30. (Diſcontinuance), 68; 


37. Hen. 8. c. I. (Clerk of the Peace), 


42. 200 


EpwarD THE SIxTH. 


1. Edw. 6. c. 14. (Superſtitious Uſes), 31 


Paitie Ax p Mary. 


1. & 2. Phil. & Mary, c. 7. (Haber- 
daſhers), 104 


* 


—— . 12. (Dittreſs), 


— — 
SY I 97 x a 


* — 1 =—y oo a. 


A TABLE OF PRINCIPAL MATTERS. 


1. Phil. & Mary, c. 8. (Hizh- 


ways) | 493 


Quzex ELIZa BETA. 
1. Eliz. c. 11. (Port Duty), 409 


5. Eliz. c. 4. (Penal Statute), 223 
. 4. (Frade), 8 319. 408. 
642 
1 25. (Tales), 181 
Le. 23. (EN. Cen. ]). 519 
18. Eliz, c. 3. (Baſtards), 203 
—— . 7. (Appeal), 1 
23. Eliz. c. 11. (Bridges), 403 
29. Eliz, c. 4. (Poundag e), 124 


43. Eliz. c. 2. eee 251 50lis. 
g 8 500 notis 


JAuzgs THE FiksT. 


1 Jac. 1. c. 5, {Cafts), G 
| =——— C. 4. Schoolmaſters), 192 
— —— c. 9. (Publcars), — 

—— C. 21, (Pawnbrokers), 344 
noris 

c . . (Settlement), 441 
220115 


. 1. c. 13. (Rabbit Kill! og), 445 
21. Jac. 1. c. 4. (Penal Statute), 31. 223 
—— c. 13. (Jeofail), 2 


 Cuarpes Tue FIMS r. 
3 hn © 
255 


CHaRLEs THE SECOND. 


: 12. Car. 3. c. 35- (Poſt Office), 473 
— c. 18. (Navigation), 5 92 


13. Car. 2. c. 1. (Teſt Act), 67 


13. & 14. Car. 2 2. c. 12. (Conſtable), 88. 
180 


14. Car. 2. Ss (Grammar School), 548 
16. Car. 2. e. 5. (Gaming), 97 


16. & 17 Ci. 2. c. 8. (Jeofail), 7. 241. 
555 

17. Car. 2. c. 8. (Death of Party), 228 
21. Car; . 


« (Peiition of Right), 
| 255 


* 


(Petition of Right), 


— — 


23% & 23. Car. 2. c. 10. (Diſtribution), 


103. 410 

22. & 23. Car. 2. c. 3. (Adminiſtration), 
| | 437 
29. Car. 2. e. 3. (Execution), 5 
— —— (Wins), 27. 299 
—— (Occupant), 103 
—— — — (Uſes), _ 161 
— — — (Collateral Promiſe), 
250 


—— — — Co 7. 


(Sunday), 275. 348 


WILLIAM and Mary. 


1. Will. & Mary, c. 18. (Toleration), 68 
3. Will. & Mary, c. 9. (Receiver), 520 


notis 634 

. Will, & Mary, e e. 15 (Clerk of the 
Pere 1 
3. & 4. Will. & W 11. (Settle- 
ment), 441 notis 

a — e. 10. (Deer 
Stealing), 315. 454. 

. c. 18. (Infor- 
mation), 398 notis, 602 notis 
4. & Fs Will. n c. 1. (Settlement), 
234 

— — c. 13. (Billeting), 
253 

6. & 7. Will, & Mary, e. 17. (Clippers), 
310 


WILLIAM THE Tas, 
7. & 8, Will. 3. c. 7. (Members of Par- 


liament), 314 notis 
— — c. 34. (Quakers), 162. 
190 


8. & g. Will, J« c. 11. (Coſts), 196. 6og 
— — C. 1. (Error), ns 


c. 19. (Conviction), 309 
10. & 11. Will. 3. c. 16. (Poſthumous 


Children), 53. 303 
11. & 12, Will, 3 c. 16. (Tithes), 41. 
noi 


9. & 10. Will. z. c. 17. (Proteſt), . 310 
9. Will. 3. c. 30. (Removal), 


37 


Set 10. & 11. W 2: 


A TABLE OF PRINCIPAL MATTERS. 
10. &.11. Will. 3. e. 17. (Lottery). 498 31. Geo. 2. c. 10. (Perſonating), 


c 


c. 22. (Salt Ofice }, 
2 


8 


—B 


Querx AN RE. 


1. Ann. e. 9. (Receiver), 520 8 634 


3. & 4. Ann. c. 9. (Bills of Exchange), 

37. 310. 380. 408. 517 vi 
4. & 5. Antti, c. 16. (Bail Bond), 527 
4. & 5. Ann. c. 16. (Dilatory Plea), 123 
: 8. Ann. c. 31. (Receiver), 520 20, 634 


6. Ann. c. 3. (Fire), 152 notis 
9- Ann. c. 14- (Gaming), 97 netis 
| c. 6. (Lottery), 455 notis 


10. Ann. c. 25. (Lottery), 955 notis 


GO THE FiksT. 


3. Geo. 1. c. . (Lottery), 495 not 

c. 6. (Quakers), 190 noti# 
9. Geo. 1. c. 12. (Forgery), 227 netis 
— . 19. (Lottery), 495 notis 


GEORGE THE SECOND. 
2. Geo. 2. c. 24. (Bribery), 314 


— — C. 22. > Off), 498 notts. 
657 nets, 


8. Geo. 2. c. 13. (Amendment), 
6. Geo. 2. c. 35. (Lottery), 
8. Geo. 2. c. 24. (Mutual Debts), 408 


10148. 657 notis 


3. 8 2. C. 25. (Jury), 564 notis 
11. Geo. 2. c. 19. (Replevin), 189. 192 
ER | noris 

12. Geo. 2. c. 28. (Lottery), 495 notzs 
14 Geo. 2. c. 20. (Recovery), 262 noti 
———_—— (Occupant), 103 cri, 


— 


17. Geo. 2. c. 5. (Vagrants), 


— 45 38. (Overſeers), 25 1 710775, 
A 560 notis 


319 zotrs 


18. Geo. 2. g. 34- (Lottery), 495 otir 


23. Geo. 2. c. 46. (Quakers), 199 vit 
25. Geo. 2. c. 6. (Will), 


© Geo. 2. c. 27. (Quorum), 108 nos, 
323 20tis, 4 420 noti; 


275 
495 notis 


277 


341 
rotrs 


32. Geo. 2. c. ok (Priſoners), 255 notis 


GSO O THe Triad. 
11. Geo. 3 c. 35. (Gunpowder), 342 


| nctts 
12. Geo. 3. c. 21. Mandamus). 150 notis 


— . 61. (Gunpowder), 342 acti, 
T3. Geo. 3. c. 78. (Highways), 409 20118 
15. Geo. 3. c. 30. (Deer Stealing), 454, 


notis 

22. Geo. z. e. 88. (Miſtemeanor), 520 

| nutts 

19. Geo. 3. c. 44. (Diſſenters), 69 

22. Geo. 3. c. 38. (Ireland), 606 noti; 

— — . 47. (Lottery), 495 nts 

23. Geo. 3. c. 53. (Ireland), 606 miis 
$7. Ges. 3. c. 1. (Lottery), 435 voti 

25, Geo. 3. C. 2. (Forgery), 227 


35. Geo. 3, c. 101. {Sertlement) ,441 netis 


STATUTES OF HUE AND CR. 


Servant robbed of his maſter's money 
may ſue on the ſtatute of Hue and Cry, 
though cannot releate, Coombs v. Ha- 


dred of Bradley, 54 


SUBSIDIES, TAXES, AND CUs- 
TOMS. 


1. Covenant to pay taxes generally in- 
cludes parliamentary taxes, Arran w. 
8 5 54 

2. Covenant in 1649, that . his heiis 
and aibgns, ſhall be paid a rent charge 
free ficm all taxes; this extends to all 
future parliamentary taxes, ſuch taxes 
being in uſe at the time of the cove- 
nant, Brewfter v. Kidgell, 166, 167 


2. See the different manner of taxation 
in different times, Breauſter v. Kidzell, 
: 85 


SUNDAY. 


See TERM. TIM. 


SUR- 


A TABLE OF PRINCIPAL MATTERS. 


SURRENDER. 


An alderman may ſurrender his qfñ ce by 
pa:ol, Jennings's Caje, 402 


— ö 


. » 


* 
TAXES 


See SUBSLDIES, 


TENANTS IN COMMON. 


See JOINTENANTS. 


' TENDER AND REFUSAL. 


1. Tender cannot be pleaded after im- 
parlance, for it is no bar to the action, 
only excuſes the penalty, /7igmere v. 
Feal, © | 84 


2. Whatever is given in ſatis faction muſt 


| be accepted in ſatisfaction, elſe not 
good, Toung v. Rud, 1 55 
Serper paratus cannot be pleaded af- 
ter imparlance, C:les v. Hart, 152 
4. If thing is to be delivered at or before 
a certain day, muſt ſhe a tender at 


the lait convenient time of the day; 


tender any time before will not do, 
Hammond v. Ouden, 421 
5. Tender and refuſal is ro plea on co- 
venant to pay a ſum to a ftranger at x 
place and time certain, Anonymous, 

| 7 | 441 

6. If tender be made, anda refuſal, that 
muſt be averred, elſe will be ill on de- 
marrer, but helped by verdict, Lanca- 
ferre v. Killingworth, | 530 
7. If refuſal be averred, it is good evi- 
dence of a tender to the perſon, and 
may be without alledging the particu- 
lar time of the day, for that reaſon, 
Lancaſhire v. Killingweorth, $31 
8. But if party be not ready at the time 
and place, tender muſt be at the laſt 
convenient time, Lancaſhire v. Killing - 
bort h, N 530, 531 
9. Unleſs by uſage it be to be at a par- 
ticular hour, which muſt be ayerred, 
Lancaſhire . Killingworth, $33 


85 


10. Tender may be pleaded, that the 
party was not there, without ſaying, 
nor any one for him, Lancaſbire v. Kil- 
lingauortb, 531 


TERM-TIME AND COMPUTA- 
1. Citation may be ſerved on Sunday, 

Brookbank v. Allenſon, _ 
2. Court inclined that attachment may 
be ſerved on Sunday, Cecil's Caſe, 343 


3. Whether declaration may be delivered 
on Sanday; per HoLT, It may not, 
ceteris dubitantibus, Waldegrave's Caſe, 
606, 607 


4. Court will take notice what day of the 
month Term begins, 647 

. Declaration of ſuch a Term refers to 
the firſt day, unleſs there be a ſpecial 
memorandum of the time of filing 

| bill, or putting in bail, ibid. 


6. Declaration cannot be delivered on a 


Sunday, T aylor's Cafe, 
Toth. 
. See FAIRS. 


See PARIS H. 


. 667 


TRADES. 
See APPRENTICE, 


TREASON. 


1. Indictment for treaſon, not ſaying 
contra ligeantiæ ſue debitum, ill, Rex 
v. Tucker, . T9 

2. Attainder of treaſon reverſed for want 
of if/o vivente, or in conſpectu ipfius, 
in that part of the judg ment which re- 
lates to the bowels, Rex v. Valcot, 


gl 95 

3. On reverſal of attainder of tr-aſon, 
the terre-tenants ſhould be ſei ved with 
ſcire facias, Dillon v. Walcatt, 312 


TRESPASS. 


| See AVERMENT. 

1. Declaration in treſpaſs wanting wi et 
24 

2. Where 


armis ill, Anonymous, 


Ce c 3 
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2. Where a continuards in treſpaſs is im- 
poſſible, and entice damages given, 
Court will intend nothing given tor 
the continuando, Anonymous, 5 

3. Capiatey ſhould be omitted in entry 
of judgment of treſpaſs, for whoily 
taken away, Lind/ay d. Cie te, 104 

4. In treſpaſs for aſſault and battery. on 
demurrer tendered by the plinnf 
without any imparlance the judgment 
was, et præaidt. the deſendant rc <e- 
nit, Sc. doubtful whether a judgment 
by default, or on ibi, dicit, Merrice v. 

Green, 253 

5. Treſpaſs may be joint or ſeveral at the 
plaintiff's election, Jnorymous, 33! 

6. Treſpaſs will lie for maſter of a ſhip 


for goods taken away {hipped on 


board; and he muſt declare on bis 
poſſeſſion, Mis v. Cab, 
7. On writ of enquiry of damages in 
treſpaſs, Hol r of opinion could not 
give evidence of conſequential da- 


mages as in nuſance, Ca/e of Hamp/*rad 


Vater, 1 519 
T RIA L. 
See VIS N E. 


. . * * 
1. Trial in a wrong county after verdict 


good by 16. Car. 2. c. 8. three judges 
_ againſt HoLT, Chew v. Briggs, 7 


2. No new trial to be granted on ac- 


quittal on information, though found 
againſt evidence, unleſs obtained by 
fraud or ſurprize, Rex v. Davis, 8, 
3 
3. New trial not to be granted after trial 
at bar, unleſs on miſbehavicur ot jury, 
ex v. Meliing, 4 
4. Treſpaſs againſt ten, two make default, 


and the reit acquitted by verdict cer- 


tified to be againit evidence; win of 
enguiry was executed againſt the two; 
new trial denied, becauſe there were 
damages and colts for the plaintiff, 
Spack vw. Spicer, 35 33 


5. Where the king's revenue or right is 
concerned, if verdict is againſt the 


force of evidence, ſhall be new trial, 
Anonymous, 247 


6. On new trial granted, the record 
muſt be of the Term the plea was en- 
274 


tered, Harper Us Dass, 


383 


SCIPAL MATTERS. 


7. Where one is found guilty on aſſault 
and battery, and the reſt acquitted, 
ne. trial cannot be without conſent, 
Pond v. Spark, 27; 

8. A perſon indited for murder fled, 
and ater iurrendered, and gave no ice 
that weuid more to be tried the next 
Term; the proſecutor ſhall not be 
hurrie! on to trial, as the perſon in- 
dicted u as the occilicn of the delay, 
Rex WV. Kirk and Cage, 204 

g. N pri us was aze Lung in menje Pajch. 
as no ſuch day could be trial was ſet 

” ahde, 306 

10. If ſuit be vexatious, trial at bar 

ſhall not be in ejectment, without 
naming a ſuſſicient plaintiff, Sherwyn 
v. Clargcs, 318 

11. Trial at bar may be on ſuit ia forma 

pauperis, = ibid, 

12. New trial ſeldom granted in a civil 
cauſe, where a verdict might be evi- 
dence in a criminal cauſe, Richard/cn 
. Williams, 5 319 

13- Indictment for maintenance centra 

Jormam ftat. generally, and the mitii- 
mus of the record was contra formam 
Hat. of Hen. 8. mil-irial, Rex v. His- 
Zifen, | "422 

14. Trial at bar may be for a robbery, 
Rex v. Thompſon, 331 

15. New trial ſametimes granted againſt 
the certificate of he judge, Anony- 
mos, f 336 

16. New trial often granted, not becauſe 
the ve dict was bad, but that the mat- 
ter required re. examination, Peterbo- 
rough v. Sadler, 347 348 

17. If new trial be granted for irregula- 

rity, ſhall be no Coſts ; aliter if on the 

- merits, Anonymous, "= $90 

18. Gereral cauſes of granting new trials 
are want of notice, practice, or miſde- 
Mcanor in jury, party, or their agerts, 


could not then have, verdict againſt 
evidence, or exceſſive damages, Anony- 
mus, i 439 
19. In mapy caſes, on granting new trial 
the former verdict ought to {land as a 
ſecurity, er ibid. 
20, Ou 


abſence of material witneſſes which 


20. On indictment for barretry, defend- 
ant ought to have copy of the articles 
which will be infiſted on againſt him; 
and where there is a rule to give copy 
of articles, and that not complicd with, 
the proſecutor oug ht 60: to be admitted 
to give evidence, Rex v. Ward, 516, 

| $47 
21. Notice of trial to defendant's ſervant 
no good notice, Rex v. Ward, 516 


22. Wherever an indictment comes in- 
to B. R. it may be tried there, or ſent 
back, as the Court thinks proper, Rex 
v. Trung, | 592 

23. Trial was by common jury, though 
ſheriff was ordered to return a ſpecial 
one; this no good cauſe for new trial, 


having made a defence, A{uonymous, 


557 


24. No new trial to be granted on account 
of matter which was aon before the 


trial, Watſon v. Sutton, | 584 
25. Bill of exceptions no ſuperſedeas, 
Anonymous, 609 


TROVER AND CONVERSION. 


1. Trover de decem ponderibus, ANGLICE 
« weights, good, becauſe damages 
only to be recovered ; but in detinue, 
where the thing itſelf is tobe recovered, 
had been ill, Hook v. Galloway, 4 


2. Trover againſt ten, Ceclares on con- 
verſion by nine, and has judgment 
againſt ten, ill, for converſion is the git 
ol the action, Fuller v. Smith, 101 


3. Trover againſt an officer by a trooper, 


for detaining his horſe, which by the 


king's order, on diſbanding, he might 


retain, Anonymous, 311 


4. In trover ought to prove property in 
him, and at leaſt a demand and refuſal, 
Anonymous, 344 


5. Refuſal to look for goods which were 
in his hands, evidence of converſion, 
| ibid, 
TRUSTS. 
See Uszs. 


A TABLE OF PRINCIPAL MATTERS. 


TITHES. 
See PROHIBITION. 


1. Flax ſmall tithe wherever ſown, per 
three Judges againſt HoLT, who held 
the pe where muſt determine whether 
great or ſmall, I barton v. Lifle, 41 


2. Prohibition for tithe pigeons, on ſug- 
geſlion they were ſpent in the houle ; 
dubitante HOLT, Badgerly v. Wood, 
| | = 

3. It is not neceſſary to give the L 
notice of ſetting out of tithes, Gale v. 


Euer, 117, 118 


4. Modus to pay part of the thing, if not 
in a more beneficial manner, not good; 
and per Hol, The pariſhioner is not of 
cem on right to deliver tithe milk at 
the vicarage houſe or church porch, 
Hili v. Vaux, 206 


5. On ſuit for tithes of a mill, the plain- 


tiff in his ſuggeſtion ought to preſcribe 
in non decimando, and bring affidavit of 
the truth of the fact, Hart v. Hall, 
„ 243 
6. Cuſtom to pay no tithe of hay em- 
ployed in foddering catile ill, Selby v. 
Bant, ; =" 497 
7. Cuſtom to pay tenth lamb yeaned 
there, in. conſideration whereof to be 
tithe free of all lambs not yeaned there, 
ill, ibid. 
8. No tithe lamb is due if there be not 


ten, becauſe are entire things, Selby 
V. Bank, | 498 


9. Germs of oak, which was not cut till 
after twenty years, not titheable ; ali- 
ter if before, Fox v. Thexton, 524 

10. Modus to pay two ſhillings in the 
pound, whether good, Viner, w. Dodge- 


— 


V. and U. 
VACATION: 


Ses TRRM-TIME. 


See 4 VAGA- 


1 
| 
i 
f 


WU oa Si whe 


A TABLE OP PRINCIPAL MATTER S. 
VAGABONDS AND VAGRANTS. 6. Quantum meruit for meat and dijok- 


See Poos. 


VARIANCE. 


1. On writ of error, want of original aſ- 
fizned, and one was certified variant 
from the declaration, it ſhall be taken 
for the original in the action. Jeanſon 
d. Ellis, 235 

2. A cafias was ſet forth, returnable 
coram rege; à capias coran: nobis afud 
FWefim. was produced; and held no 
material variance, M orſenbolim v. Ma- 
zucaptors of Beths, $9) 


3. Record taken before nine commiſſion- 
ers; one removed taken before eight 
is a material variance, N ogfenbouu s. 
Manucaprors of Berks, Ge 


N UE. 
Ses VIS NE. 


PERDICTS. 


t. Time laid in declaration of aTavit 


and battery, which was after the ver- 
dict, it is helped by the verdict; had 
it been for a time before, the verdict 
had been ill, Biac ga. L. Eccles, 102 
2. Laying no particular time in trefpo!s 
helped by verdict, i ail T. wares, 
| | 105 
3. In action on ſtatute of Hue ard Cry, 
did not ſhew where the examination 
was within twenty days, good after 
verdict, . Gilbert v. Puddlejzute, 242 
4. Caſe by aſſignee of commiſſion of 
bankrupt, ſetting forth, that the bank- 
rupt recovered againſt the teſtator, and 
that goods of that value came to his 
hands, which he converted, not ſaying 
where, had been fi} on demurter, but 
well after verdict, J urner v. Mau, 306 
6. Caſe for not delivering goods on or 
before a certain day, and that he was 
ready to receive at the day, but de- 
fendant did not deliver them ; verdict 
for plaintiff ; if delivery had, been be- 
fore the day, verdict had been for de- 
fendant ; fo cured by verdid, Han- 
mond v. Cud:n, a 421,422 


7. 


8. 


for ſeveral months, after verdict, good, 
Suoao v. Firebraſſe, 434 
Verdicts help ſuch faults as muſt be 
given in evidence to obtain a verdict, 
Palmer v. Staveley, 510 
Debt brought by an executor for an 
eſcape Oi Gne ia execution, on a judg. 


ment of teſtator in the debet and detiner, 


I. 


Lrompmous, 


2. 


3 


5 


6. 


1 85 


© 
Lo 


whether helped by verdict, Helden v. 
Sutton, 555 


. 
See PAAISRAH. 


5 T1595 NE, 
dee AcTioxns IN GENERAL, 

The whole hundred is the w:icinerns, 
2:09 

In Landal magnatum will not 
change the venue on common affidavit, 
Duve sf Nerfois v. Aiderton, 121 
Act on on eſcape is out of the rule fot 
chan iag a cenre, Anonymous, 204 
On the aß for compoſition of debts, 
muit 1ay where the compoſition was, 
Dernis v. Roverts, 249 
Athdavit that if the words were ſpoke 
it was at Lancafter ; and as the Court 
could not order a trial there, the vera 
was changed io the next County, A»o- 
nyzme , : 313 
Affidavit to bieder change of werue 
mutt be to give evidence of the matier 
in iſſue where the action is laid, Ans- 
Av WCUSS 372 

Venue in candalum magnatum nog 
changed, anlefs for extraordinary cauſe, 
Bijh»p of Bath v. Briages, 40 
On affi da vit to change venze, muſt be 


to one particular county, Anonymous, 


| | | 442 
Where a whole county is concerned in 
a trial, it ſhall be by a neighbouring 
county, and a ſuggeſtion made of it on 
the roll, Anonymous, 503 


10. Perſoral action may be laid in any 


county; yet if cauſe of action appear: 
to be in ancther, venue will be changed, 
Hayævard v. ine, 503 

| 11. Never 


8 Dou, . 


A TABLE OF PRINCIPAL MATTERS: 


ous, 6. If a uſe be declared on a tranſmutatios 


11. Never changed in debt, Anonym 


| $79 
12. Not changed in covenant, Anony- 
anus, | E 648 


VISIT&a 190 

The founder of a college and his heirs 
are viſitors; and fer Hort, It is 
doubtful whether the king may grant 
the inheritance of a viſitation, though 
may do it gro tempor? to a perſon, Aro- 


232, 233 


UNIVERSITIES AND SCHOOLS. . 


Fee Ex couu un ICATO Capiegenbo. 


Whether a layman can be ſued inthe ſpi- 


ritual court for teaching a ſchool with- 
out licence, it being prohibited under 
penalty ſo to do, by ſtatutes, O!dfeid 
wv. Raines, | 192 


USES AND TRUSTS. 


. Huſband and wife covenant to levy a 


fine of the wife's lands, to the ule of 


the heirs of the huſband on the wife 
begotten, the limitation is void, Davis 
v. Specs | 38, 39 
. Conveyance by way of aſe to be con- 
ſtrued according to the igtent of par- 
ties, Lee v. Braces YOU 


. If there be a deed to levy a fine at 
ſuch a time to ſuch perſons, a fine fo 
levied ſhall not be averted to be to 
other afes by any writing which is not 
a deed, Jones v. Morley, 160 


. But if the fine vary in any particular 
from the deed it may ; but it nothing 
appears to the contrary, the fine ſhall, 
in conſtruction of law, be to the uſes of 
the deed, Joues v. Morley, 160, 16: 


. Where a fine varies from a precedent 
deed, no parties are eftopped to aver 
it was to other uſes: but in caſe of a 
ſubſequent deed, declaring the uſes of 
a precedent fine or recovery (though 
ſtrangers before the tlatute of frauds 
might), the conuſor or recoveror, or 
their heirs, cannot aver it was to other 
uſes, being eſtopped by their deed, 
Jenes v. Moriey, 161 


7. On bargain and ſale, the uſe would 


8. But if it be in conſideration of blood, 
would not ariſe by parol without deed, 


I. Uſarious contract pleaded in bar of 


2. Bail to the action may plead uſurious 
3. In uſurious contract, the whole proof 


4. In indictment for barretry, defendant 
ſhould have copy of the articles to be 


Prepare for defence, Rex v. Bard, 


1. On debt on a by law, wager of law u ill 


2. Where wager of law is inſtead of con- 
3. Wherever a man 1s charged with a 


4. Plaintiff on bringing witneſſes, and 


of poſſeſſion, as in a fine or feoffment, 
there needs no agreement; but if it 


do not ariſe by tranſmutation of poſ- 


ſeſhon, there muſt be ſome conſideration 
or agreement, | 161 


ariſe on payment of the money by 
parol without deed, Jones v. Morley, 
| 163 


for that is no conſideration to compel 
the egecution, but muſt ariſe by _ 
ibid. 


USURY, EXTORTION, AND BAR. 


RETRY. 


debt on a bond, not ſaying defendant 
was indebted to plaintiff at the time of 
the bond, Croto v. Brown, 385 


contract, Anonymous, 8 493 


lies on the defendant, Anonymous, 517 


inüſted on, that may have time to 


516 


WAGER oe LAW. 
not lie, City of Londen v. Wood, 609 


cluding to tve country, judgment final, 
City of London S. Ward, 670 


penalty for a wrong done, it lies not, 
City of London v. Nod, 677 


averring Magna Charta, may compel 
the defendant to wage his law, C:ty of 
London v. hood, 679 

a 5. Secrecy 


PPP rr 


.. ³· . ̃]«»N᷑̃²ᷣm ˙ . , 
o 


* 
. 


A TABLE OF PRINCIPAL MATTERS. 


. Secrecy is the reaſon of wager of law, 
fo will not lie on a by-law, which is 
notorious, | 679 


6. Lies on account againit receiver, for 


money received by the plaintiff, not by 
another, ibid. 


7. In account againf bailiff of a manor 


will not lie, becauie notor:ous, City of 
Lendon Ve. cod, ' 681 


8. Hor T doubted whether it would lie 
on judgment in court baron for an 
_ amerciament, ibid. 
WAGES. 
See MASTER and SERVANT. 
WARRANTY. 


1. Collateral warranty was for the ſecu- 
rity of porchafers, and of thoſe who 


were in by title at common law; at 


whick time there was no need of lineal 
warranty, Anonymous, 512 


2. Common resoveries not on the ſap- 


poſal of recompence, but as being 
never within the Ratute ; per _— 
h a ibid. 


WILLS. 


1. If the teſtator might ſee the t eHDL 


ſubſcribe, though did not actually, it 
is a good ſubſcription in his preſence, 
within the ſtatute of Frauds, Day and 

ichols u. Smith, 37 


2. Per Hol r. Probate is ſufficient proof 
of a will, Rex v. Rains, 136 


3. A will ofa perſonal eftate made beforc 
marriage, preſumed to be revoked by. 


a ſubſe quent marriage, LAgg v. Lugg, 


— 
4. Deviſee no good witneſs to a will, 
Hilliard v. Jennings, 276 


5. But ſee now 25. Geo. 2. c. 6. and the 
__ Cate cited, 277 natis. 
WITNESSES. 

See EviDENCE. 


1. If there be ſeveral defendants in an 
information, ſome of whom have not 
pleaded, on the Attorney General's 


entering a nen ęreſ. as to them, they 
are good witneſſes, Anonymous, 40 


2. Witnels who had ſuffered infamous 


Judgment, not for a crime /ua natura 
intam2us, doubted whether good evi. 
dence ; but the act of pardon gives 
him new credit, Rex v. Croſby, 72 


3. On uſurioas contract the bond is part 


of the crime, and party not to prove 


it, Rex v. Warden of the Fleet, 339 


4. Witneſs may be admitted out of ne. 


ceflity ; as on the ſtatute of Hue and 
Cry the perſon robbed may, Rex v. 
Kardea of the Flect, 340 


5. A perſon prejudiced by a will admit- 


ted to prove it forged, ibid. 


6. If diſability ariſe by act of parlia- 


ment, and be part of the judgment, 
the king cannot pardon ; but if it be 
only conſequential, he may, ibid, 


Burning in the hand does not impeach 


the credit of a witneſs, unleſs the 
crime for which it was affects it; as 
if it be for ſcaling, Rex v. Warden of 
the Fleet, 241 


Attorney cannot be a witneſs in re- 


ſpect of a cauſe where he had been 
concerned; againſt the opiaion of 
HozT, who held he ought to declare 
any thing he knew not as attorney, 

| ibid. 


9. Ia an aclion on a bill of exchange, 


the drawer of the bill of exchange 
was not adinnicd a witneſs to prove he 
did not draw it, Amonymons, 345 


10. Perſon claiming the like intere& 


with that in controverfy, though under 
a differert title, no witnels, Cafe of he 
Farmers of Newgate Market, 375 


11. Perſon not ſuffered to diſcredit a 


witneis of his own calling, Adams v. 
rank >. 5 375 


12. On ſuit by creditor againſt execu- 


tor, legatee admitted to prove affets, 


Anonymous, | 385 


13. Depoſitions of a witneſs. taken be- 


fore a Judge, and croſs- examined, not 
to be read, if che party might have 
had him at the trial, Anonymous, 493 

14. Party 


A TABLE OF PRINCIPAL MATTERS. 


14. Party opprefſed good evidence on 
indi cment for the oppreſſion, Auoay- 

Mou 5s, : 512 
15. Whether thief be a good witneſs to 


prove the receiving goods flclen, 


knowing them ſo, Rex v. Croſs, 520 


WITHERNAM, 


See REPLEVIN. 


WORDS $VAaBLE IN THE SPIRI- 
TUAL COURT, oz Nor. : 


See PROHIBITION. 


i, Calling a clergyman knave, not, 
Nel/on v. Hawkins, 104 
2, Calling a clergyman blockhead, not 
ſuable there, Coxeter v. Parſon, 231 


. Calling a woman “whore, and pocky 
« whore,** not ſuable there, for ac- 
tion lies at common law, Gries v. 
Lovel, | 
4. , calling a woman whore, ſug- 
geſted to be ſpoke in London, prohi- 
bited, Tu v. Skipper, 


' WORDS ACTIONABLE Ar LAW, 


OR NOT. 5 


1. Saying a woman had a baſtard to hin- 
der her of her marriage with A. which 
was then in agitation, not actionable, 
Byron v. Enes, | 106 


2. Thou haſt nothing but what thou 
«« halt got by cheating and cozening, 
without averring he was of a trade, 
not actionable, Bromefield v. Snoke, 

| | 307 

3. Action by pawnbroker, of whom ſaid, 
Thou art a broken fellow, and laid 
and proved a loſs, Anonymous, 344 


4. Words ſpoke of a tradeſman, that 
He is a cheat; not actionable with- 


242 


3 


out a colloguium of his trade, Bennet v. 
Well:, 8 420 
$5. He has nothing but rotten goods in 
© his ſhop,” and co/loquium of hn 
tfade ; actionable, 2 


6. To fay to a milliner, Thot art a 
a beggarly fellow, and not worth a 
© ogroat,” actionable, without ſpecial 
damage, Simpſon v. Barks, $91 


7. Caſe for calling a woman whore, by 
which ſhe loſt her marriage, will not 
lie, without ſhewing who the perſon 
was, Wetherell v. Clark/on, 597 


8. Where words are only actionable in 


reſpect of the ſpecial loſs, that muſt be 
ſet forth in certain, for it is ifſuable, 


9. Thou art a pocky whore,” aclion- 


able, Clifton v. Wells, 033 


WORDS xor INDICTABLE. 


1. ** The mayor and aldermen of 4. 
„are a pack of as great villains as 
« any that rob on the highway ;*” not 
indictable, Rex v. Grandfeld, 98 


2. Would not ſuffer information to be 
filed for ſaying of a juſtice of peace, 
« He is an old rogue,” Rex v. Lee, 

| 314 
WRITS. 


Se DAMAC Es. 


1. Capias made returnable the ſame day 
the ſummons was returnable in error, 
Bidclph v. Veal, 523 


2. A perſon ia the Counter for want of 
bail had a ze exeet regnum iſſued againft 
him; may be brought up by habeas 

cor pus, to be charged with an actios 
in 3. R. Nailor's Caſe, 562, 563 


1 


 * a. 2407 


— 


